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UNITED STATES VS. C. H. HILL AND W. G. RUSSELL. 
1 UniITEpD STATES OF AMERICA, 88: 

The President of the United States, to the honorable the judges of 
the circuit court of the United States for the district of Massa- 
chusetts, greeting: — 

Because in the record and proceedings, as also in the rendition of the © 
judgment of a plea which is in the said circuit court, before you, between 


the United States of America, plaintiff, and Clement Hugh Hill and 
William.G. Russell, both of Boston, in said district, defendants, in an action — 


of contract, a manifest error hath happened, to the great damage of the 


said United States, as by its complaint appears. 

We being willing that error, if any hath been, should be duly corrected, 
and full and speedy justice done to the parties aforesaid in this behalf, do 
command you, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings aforesaid, with 
all things concerning the same, to the Supreme Court of the United States, 
together with this writ, so that you have the same at Washington on the 
second Monday of October next, in the said Supreme Court, to be then 
and there held, that, the record and proceedings aforesaid being inspected, . 
the said Supreme Court may cause further to be done herein to correct 
that error what of right, and according to the laws and custom of the 
United States, should be done. | 

Witness, the honorable Morrison R. Waite, Chief Justice of the said | 
Supreme Court, the twenty-fourth day of August, in the year of our Lord 
one thousand eight hundred and eighty-seven. 

- ALEX. H. TROWBRIDGE, 
Deputy Clerk of the Circuit Court of the United Statea, 


| District of Massachusetts. 
Allowed by— 
THOMAS L. NELSON, 
Dist. Judge. 
2 CrrcuiTt Court OF THE UNITED STATEs, 
District of Massachusetts, ss: 


And now, here, the judges of the circuit court of the United States in 
and for the district of Massachusetts, make return of this writ by annex- 
ing hereto and sending herewith, under the seal of the said circuit court, 
a true and attested copy of the record and proceedings in the suit within 
mentioned, with all things concerning the same, to the Supreme Court of 
the United States, as within commanded, : 

In testimony whereof I, John G. Stetson, clerk -of said circuit court of 
‘the United States in and for the district of Massachusetts, have hereto 
set my hand and the seal of said court this tenth day of September, A. D. 


(1887. | 
JOHN G. STETSON, 
: Clerk 
(Indorsed in pencil:) Writ of error. 


3 UNITED STATES OF AMERICA, 
, Massachusetts District, sa : 
At a circuit court of the United States for the first circuit, n and © 
holden at Boston, within and for the district of Massachusetts, on Monday, 
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the sixteenth day of May, in the year of our Lord one thousand eight 


‘hundred and eighty-seven, the fifteenth day of said May happening on a 


Sunday, before the honorable LeBaron B. Colt, circuit judge. ; 


UnItTepD STATES OF AMERICA, PLAINTIFFS 
Vv. 
CLEMENT Hues HILt Anp WILLIAM G. Rus- N anger Sete gal 
sell, both of Boston, in the district of Massa- 
chusetts, defendants. 


To the damage of the said plaintiffs, as they say, the sum of two thous- 
and dollars. 

The writ in this cause is dated April 29, 1887, and is duly entered at 
the present May term of this court, A. D. 1887, when and where the 
parties appear by their respective attorneys, and the following pleadings 
are 


4 Declaration.— Filed June 8, 1887. 


¢ 


And the plaintiffs say that the defendant, Hill, heretofore, to wit, on the 


. §th day of February, A. D. 1879, was duly and lawfully appointed clerk 


of the district court of the United States for the district of Massachusetts, 
and accepted said appointment, and has held the position of clerk of said 
court ever since and until the date of the writ in this action, and that on 
the 5th day of February, A. D. 1879, the defendants jointly and sever- 
ally executed a bond to the plaintiffs, a copy whereof is hereto annexed, 
marked “A ;” anc the plaintiffs say the said Hill has not properly ac- 
counted for all moneys coming into his hands, as required by law, ac- 
cording to the condition of said bond. ) 

: GEO. M. STEARNS, 


U. 8. Attorney for the Plaintiffs. 
Annexed copy of bond. 
A. 


Know all men by these presents : , 


That we, Clement Hugh Hill, John Plummer Healey, and Wm. Good- 
win Russell, all of the city of Boston, in the Commonwealth of Massa- 
chusetts, are held and firmly bound unto the United States of America, 
in the sum of twenty thousand dollars, lawful money of the said United 
States, to be paid to the said United States; for which payment, well and 
truly to be made, we bind ourselves, our heirs, executors, and adminis- 
trators, jointly and severally, firmly by these presents. 

Signed with our hands and sealed with our seals this 5th day of Feb., 
1879. 

The condition of the above obligation is such, whereas, pursuant 

5 to law, the said Clement Hugh Hill has been appointed clerk of 
the district court of the United States for the district of Massa- 
chusetts, to have and to hold the same, with all the rights, privileges, and 
emoluments thereunto lawfully appertaining, as by an appointment to 
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him bearing date the fifth day of February, 1879, more fully appears, a 
certified copy of which is hereunto annexed : | 
Now, if the said Clement Hugh Hill, by himself and by his deputies, 
shall faithfully discharge the duties of his office, and seasonably record 
the decrees, judgments, and determinations of the said court, and properly 


account for all moneys coming into his hands, as required by law, then — 


this obligation to be void ; otherwise to remain in full force and virtue. 
CLEMENT HUGH HILL. (SEAL. 
JOHN PLUMMER HEALY. [seat. 
WM. GOODWIN RUSSELL. [seEat. 


Signed, sealed, & delivered in presence of— 
GEO. WASHINGTON MorsgE, to C. H. H. & J. P. H. 
G. W. PatTrerson, to C. H. H. & W.G. R. 
FISHER AMES, to all. 


Certified copy of original appointment. 


UNITED STATES OF AMERICA, 
District of Massachusetts : 


Districr CouRT OF THE UNITED STATES, : 
February 5th, 1879. 
Ordered, That Clement Hugh Hill be, and he hereby is, appointed 
clerk of the district court of the United States for the district of Massa- 
chusetts, his appointment to take effect on this day. | 
THOMAS L. NELSON, 
Judge of the United States, for Massachusetts ‘District. 


6 I, Elisha Bassett, deputy clerk of the district court of the 
United States for the district of Massachusetts, hereby certify 
that the foregoing is a true copy of the original appointment on file and 
of record in said court. 
In witness whereof I have hereto subscribed my name and affixed the 
seal of said court this seventh day of February, A. D. 1879. | 
[SEAL. ] ELISHA BASSETT, 
| Deputy Clerk. 


Defendants’ Answer.—Filed June 9, 1887. 


And now come the defendants and admit that they executed the bond 
annexed to the plaintiffs’ declaration, and that the defendant Hill ac- 
cepted the office of clerk of the district court under said bond, and has 
held the same as set forth in the declaration, but they deny that the de- 
fendant Hill has committed any breach of the condition of said bond, 
but contend that he has regularly and faithfully accounted for all moneys 
received, by him as clerk aforesaid, as required by the statutes of the 
United States. But the defendants amit that he has not accounted for 
certain moneys received by him for services in connection with the nat- 
uralization of foreigners since July 1st, 1884, which moneys, the defend- 
ants contend that the said Hill is not er by law to account there- 
for as part of the fees and emoluments of his office. 3 


Ravi 
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And the defendants say that they owe the United States nothing under 


said bond, but have fully performed the condition thereof. 
By their attorney, JOHN LOWELL. 


7 Issue being thus joined, this cause, after a fall hearing, the hon- 


orable Thomas J.. Nelson, district judge, sitting, is committed to a 


jury sworn according to law to try the issue, who, after hearing all matters 
and things concerning the same, return their verdict therein as follows : 


- Verdict.—July 26, 1887. 


The jury find for the defendants. | 
er AUGUSTUS E. BACON, 


Foreman. 
On the third day of August, A. D. 1887, the following motion is filed. 
Motion to amend writ.—Filed August 2, 1887. 


The plaintiffs in the above-entitled cause move to amend their writ by 
increasing the ad damnum thereof to twenty thousand dollars, so that the 
same shall read “twenty thousand dollars ” instead of “two thousand dol- 


lars.” 
By their attorney, GEO. M. STEARNS. 


The defendants consent to the above amendment. 
JOHN LOWELL, 
For the Defendants. 


8 On the twenty-fourth day of August, A. D. 1887, the honorable 
Thomas L. Nelson, district judge, sitting, the aforesaid motion to 
amend writ is allowed as of June 26, 1887, the day of the trial herein, 


the bill of exceptions presented by the plaintiffs is allowed and judgment | 


is entered as follows: 


Judgment.— August 24, 1887. 


And now, to wit, Aug. 24, 1887, it is considered by the court that 


the said plaintiffs take nothing by their said writ. 
A true record, 7 
Attest: 
JOHN G. STETSON. 
Clerk. 


The following is the bill of exceptions presented by the plaintiffs and 
allowed by the court before entry of judgment : 


Plaintiffs’ exceptions.— Allowed August 24, 1887. 


This is an action upon the official bond of the defendants, given by the 
defendant. Hill as clerk of the district court for this district. . The plead- 
ings are made a part of this bill of exceptions and may be referred to. The 
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only breach of the bond relied upon was that set out in the declaration of 
the failure of Hill to account for all moneys received ; and, under this 
assignment of breach, no claim was made that the said Hill had neglected 
to account for any other sums or moneys than those received by him in 
naturalization cases. 1t appeared as a fact that the total amount of 

naturalization fees received by the defendant Hill since the date of 


9 former suit, viz, December 4, 1884, and not accounted for, was 
as follows : 
WEY O TIUG, FORE reac ioc ccn ccc ciny Genk Wee keembaceses Ledeen $2,720 58 — 
OOO as a. a eee 1,146 50 
BOO sia ie: tccccwees’ Sones Ws Aas atl ve, vee ube 2,325 00 
Jan. to June, 1887 20... 1... ce cee cece ee eeeeees by ciadw i ekakaaeonias 838 00 


It also appeared that in 1884, adding the naturalization fees to the other 
fees, the two together exceeded the clerk’s maximum allowance by the 
amount of $517.07, but since then, adding the two together, the clerk has 
not received the maximum allowed him by law. 

At the trial before a jury the United States attorney offered to prove, — 
in addition to the facts admitted by the pleadings, that since December, 
A. D. 1884 (the date of the former suit between these parties, in which 


the right of the plaintiffs to recover fees received by said Hill in natural- 


ization cases was involved and which was decided by the Supreme Court | 


January 31, 1887), the said Hill had received large sums of money as the — a 


ordinary and usual fees upon the application of foreigners to be natural- 
ized in the district court of which he was clerk, and for the issuance of 


certificates of naturalization and for the filing of papers and administration — 


of oaths, and for the other official acts required by law in the naturalization 
in due manner of foreigners. That the said Hill, in the proceedings afore- 
said, used the official seal of the court, administered the oaths as clerk of 
said court, filed the papers as such, and performed all the acts necessary 
to make legal and effective such naturalization as such clerk, and that the 
fees received by said Hill in naturalization cases were so received by him 
in the usual and ordinary performance of his duties as clerk, in his official 
character and with the use of means supplied by the United States. That, 
in nearly all the districts of the United States, the clerks of the district 
court, and, in the circuits, the clerks of the circuit courts, have always in- 
cluded fees received by them in naturalization cases in their accounts | 
10 rendered to the plaintiffs; that the Secretary of the Interior always, 
when the matter was brought to his attention, insisted upon said 
clerks so doing as long as such judiciary accounts were under his official con- 
trol; that, since such accounts were transferred to the Department of Justice, 
similar accounts were audited there by thesameclerk who audited them in the 
Department of the Interior ; that, without any instance of omission on the 
part of either Department, fees received by the clerks of the district and cir- 
cuit courts in naturalization cases have been claimed as belonging to the 
plaintiffs, and return thereof and an account therefor have been required and 
that, if in any returns of such clerks such fees have been omitted, their of- 
ficial return has been demanded when such omission has been known to said 
Departments. That the omission of the said Hill and his predecessor to 
make returns of and account for said fees was unknown to the said Depart- 
ments, the returns being in form annexed hereto and made part of this bill of 
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exceptions, and the Departments examining and allowing said accounts be- 
lieved the same to contain all fees received by them in naturalization cases, 
and that the Departments passing upon these accounts were not aware of 


‘said omissions until an examiner of the Department of Justice reported 


thereon in October, A. D. 1884. That this district court has approved 
the emolument returns of the defendant Hill, who included therein no fees 
earned in naturalization cases, and the circuit court has approvéd the emol- 
ument account and return of Circuit Clerk Stetson, who included one-half 
of such fees, retaining the other half to himself. The attorney for the 
United States stated that he claimed that the fees received by said Hill in 
naturalization cases were those specifically provided for by statute for like 
acts done by theclerk in all cases; that he did not claim to recover for any 
surfs received for services and acts which any unofficial person might do 
for the court, but for those sums received for acts done as clerk of the dis- 
trict court, which make the history of the case upon the records of the court, 
and which cannot legally be performed by any other than a clerk of a 
United States court als which are done in that capacity. 

11 The counsel for the defendants asked the United States attorney 
if he expected to prove that the fees sought to be recovered in this 

ease accrued or were received by defendant Hill under any different mode 
of conducting naturalization cases than existed when former fees had been 
received. The attorney answered he did not. The record in the former 
case between the parties, and heretofore herein referred to, was put in the 
case, and is made part of this bill. The court, thereupon, at the request 
of the defendants, ruled that all the aforesaid evidence was immaterial, 
that, assuming all that was offered to be put in evidence to be true, the 
plaintiffs eK not recover; that fees received by the defendant Hill in 
naturalization cases were not sums of money or items which he was re- 
uired by law to return or account for to the plaintiffs, and that the de- 
endauts were entitled toa verdict. To which rulings and each and all of 
them the plaintiffs then and there excepted. The court then directed a 
verdict for the defendants, to which the plaintiffs then and there excepted. 

: UNITED STATES. 
By their attorney GEO. M. STEARNS. 


The foregoing exceptions are allowed. : 
THOMAS L. NELSON, 
District Judge. 


12 Record of former case between the parties made part of bill of excep- 


tions. . 


UnITED STATES OF AMERICA, 
Massachusetts District, ss : 


At a circuit court of the United States for the first circuit, begun and 
holden at Boston, within and for the district of Massachusetts, on Thurs- 
day, the fifteenth day of October, in the year of our Lord one thousand 
eight hundred and eighty-five, before the honorable Le Baron B. Colt, cir- 
cuit judge. 


Xx 
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THE UNITED STATES OF AMERICA, PLAINTIFFS, | 
v. 
CLEMENT HuecH HILu AnD Wi1u1aAM G. Rus- 
sell, both of Boston, in the district of Massachu- 
setts, defendants. 


In an action of con- 
tract. 


To the damage of the said United States, as they say, the sum of twenty- 


two thousand dollars. 
The writ in this cause is dated Dec. 4, 1884. 


Declaration.— Filed May 15, 1885. 


And the plaintiffs say that heretofore, to wit, on the thirteenth day of 
November, A. D. 1874, the defendant Clement Hugh Hill was duly 
and lawfully appointed clerk of the district court of the United States for 
the district of Massachusetts, and accepted said appointment, and has held. 
the position of clerk of said court from the time of said appointment until 
the date of the writ ; and that heretofore, to wit, on the thirty-first day of 
March, A. D. 1878, the defendants jointly and severally executed a bond 
to the plaintiff, a copy whereof is hereto annexed, marked <A, and the 
plaintiffs say that the said Hill has not properly accounted fur all moneys: 
coming into his hands as required by iaw according to the condition of 
said bond. 

GEORGE P. SANGER, : 
U. S. Att'y, Plaintiffs’ Attorney. 


Annexed copy of bond. 
A. 


Know all men by these presents that we,Clement Hugh Hill, John 
Plummer Healy, and William Goodwin Russell, all of the eity of Boston, 
in the Commonwealth of Massachusetts, are held and firmly bound unto 
.the United States of America, in the sum of twenty thousand dollars, 
lawful money of the United States, to be paid to the said United States, 
for which payment, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, firmly by these 
presents. Signed with our hands and sealed with our seals this fifth day 


of February, 1879. | 
The condition of the above obligation is such whereas pursuant to 


_ law the said Clement Hugh Hill has been appointed clerk of the district 


court of the United States for the district of Massachusetts, to have and to 
hold the same, with all the rights, privileges, and emoluments thereunto 
lawfully appertaining, as by an appointment to him bearing date the fifth 
day of February, 1879, more fully appears, a certified copy of which is 


hereunto annexed. | 

Now, if the said Clement Hugh Hill, by himself and by his deputies, 
shall faithfully discharge the duties of his office, and seasonably record the 

decrees, judgments, and determinations of the said court, and prop- - 

13. __ erly account for all moneys coming into his hands, as required by 
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law, then this obligation tu be void ; otherwise to remain in full force 


and virtue. 
CLEMENT HUGH HILL. SEAL. 
JOHN PLUMMER HEALY. SEAL. 
WILLIAM GOODWIN RUSSELL. |SEAL. 


Signed, sealed, snd delivered in presence of— 

GEORGE WASHINGTON Mors to C. H.H. & J. P. H. 
: G. W. Patrerson to C. H. H. & W.G. R. 

FISHER AMEs to all. 


Copy of the original appointment. 


UNITED STATEs OF AMERICA, 
District of Massachusetts : 


. District Court OF THE UNITED STATES, 
February 5th, 1879. 


Ordered, That Clement Hugh Hill be, and he hereby is, appointed clerk 


of the district court of the United States for the district of Massachusetts, 


his appointment to take effect on this day. 
THOMAS L. NELSON, 


Judge of the United States for Massachusetts District. 


I, Elisha Bassett, deputy clerk of the district court of the United States 
for the district of Massachusetts, hereby certify that the foregoing is a true 
copy of the original appointment on file and of record in said court. 

n witness whereof t bev hereto subscribed my name and affixed the 
seal of said court, this: seventh day of February, A. D. 1879. 
(SEAL. | ELISHA BASSETT, 
Deputy Clerk. 


On the ninth day of June the following answer was filed : 
Answer.— Filed June 9, 1885. 
And now come the defendants and admit that said Hill was duly and 


lawfully appointed clerk of the district court of the United States for the 
district of Massachusetts, and accepted said appointment, and has held the 


office of clerk of said court during the time alleged in said declaration ; . 


and they admit that the defendants executed the bond annexed to said dec- 
Jaration in manner and form as therein alleged ; but the defendants deny 
that said Hill has not properly accounted for all moneys coming into his 
hands, as required by law, and they declare and allege that said Hill has 
made full and sufficient returns of all moneys received by him, as required 
by Jaw, and that he owes no sum of money to the said United States; and 
the defendants allege that there has been no breach of the condition of said 
bond ; but that they have fully performed everything undertaken by them 


therein. 
JOHN LOWELL, 


* , 
a 


Of Counsel. 
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14 On the first day of July the following agreed statement of facts 
was filed : 


Circuit court of the United States, district of Massachusetts. No. 2473, 
Law docket. May term, 1885. 


UNITED STATES \ 


v. 
CLEMENT H. HILL ET AL. 


Agreed statement of facts.—Filed July 1, 1885. 
This is an action of contract upon the bond given by the defendant 


Hill, as clerk of the United States district court for the district of Massa- 
chusetts, and is submitted to the decision of the court on the following 


facts, so far as they are competent and material evidence, which are hereby | 


made part of the record : : : 

The defendant Hill was appointed clerk of said court on the fifth day 
of February, 1879, and duly qualified as clerk, and the defendants gave 
the bond, a copy of which is.annexed to the declaration. As clerk he has 
made half-yearly returns of fees and emoluments received by him, but he 


has not included in the same the amounts received by him for the natu- 


ralization of aliens.in the district court. 


It has been the custom in the United States courts in the district of — _ 


Massachusetts for a long time, not less than forty-five years before the 
date of the writ in the present action, and khown and approved by the 


judges, for the clerk to charge one dollar as a fee for a declaration of 


intention to become a citizen, and two dollars as a fee for a final naturali- 
zation and certificate thereof; and the clerk of the district court. has never 
included these in the fees and emoluments returned by him, and this has 
been known to the judges to whom the accounts have been semi-annually 


exhibited, and by whom they were passed without objection in this par-. oS 


ticular. Following this custom, and believing and being informed that 
these fees formed no 
ment, the. defendant 
and this was known to the judge when his accounts were examined, and 
he made on each a certificate in the form hereto annexed ; and his accounts. 
so made out up to July 1, 1884, have been examined and adjusted by the 
accounting officers of the Treasury Department. : 

The clerks of the several courts of the State of Massachusetts made sim- 
ilar charges for like services, and made no returns to the treasurers of the 
counties of the fees so received until the passage of the statute of the State 
of 1879, chap. 300. ‘ 

If, upon the facts before stated and agreed, the court shall be of opinion 
that the said fees charged by the defendant Hill, in respect to naturaliza- 


tions, or any part thereof, should have been returned in his accounts to the 


United States as part of the emoluments of the clerk, from which his com- 
pensation is to be taken, in accordance with sect. 833 of the Revised Stat- 
utes, and that the settlements and adjustments of his several accounts, as 


above mentioned, constitute no defence to this action, the case shall be — 


sent to an assessor, tn ascertain the amount due the United States, in ac- 


rt of the emoluments to be returned to the Govern-_ 
ill has not included these amounts in his accounts, . 
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cordance with the law as laid down by the court, unless the parties 
15 shall, within fifteen days after the announcement of the opinion of 
the court, agree upon the amount. 

The blanks used for the report of clerks’ fees and emoluments, and the 
blanks used in naturalization of aliens, may be considered as part of the 
record of the case. 

The instructions of the Department of Justice to the several clerks, 
dated January, 1879, may be read for any purpose for which it is properly 
applicable; but neither the defendant Hill nor his deputy, Mr. Bassett, 
have any recollections of receiving or seeing such a circular before Octo- 
ber, 1884. 

The court may draw such inferences from the above facts as a jury 


might. 
GEORGE P. SANGER, 
U. 8. Attorney, for Plaintiffs. 
JOHN LOWELL, 
For Defendants. 
Copy of certificate annexed. 
I , judge of the district court for the district of Massachu- 


; ? 

setts, do hereby certify that I have carefully examined the vouchers re- 
ferred to in the foregoing return; that the disbursements charged therein 
for clerk hire and office expenses were necessary to the convenient transac- 
tion of the business of the clerk’s office, and that the sums paid therefor 
are, in my opinion, reasonable. 


Blank used for report of clerk’s fees and emoluments annexed. 


{Blank for emolument return, to be filled up when a return is due, and forwarded to 
the Attorney-General of the United States, with the necessary vouchers. Should 
the return be verified before any officer other than a judge or clerk of a court of 
the United States, the additional certificate of authentication should be apnenee’, 
as the printed instructions of July 13, 1870, require. Similar blanks will be fur- 
nished for each semi-annual return, } 


“ted ger ad , clerk of the court ef the United States for 
period for the oan , Nie “f aide aft reat a abate . Per Ravens coum 
mente previously returned by spl “not received.” 


Vallare. | Cente. 


ee ee 


DISTRICT COURT, 
oe, Vepheaser “ameter “~edeer “acer States, received ........ccccccccccss 
a oO. 


not received 
do. do. . do, in cases in bankruptcy, received .... 
do. do. do. do. not received 


Total gross emoluments earned in the district court ........ 2.2... csc cece. 
CIRCUIT COURT. 


Fees and emoluments earned from the United States, received. ................. oes 

: Do. do. o. not received ................ 

| and emoluments earned from individuals, received ...... 2.2... ccc cece. cess 
. De. do. do. * do. 


, SA RE 


Total gross emoluments earned in the cirouit Court ..........eccccccccce sees * oo 
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16 OFFICE EXPENSES PAID OUT OF oan BMOLUMENTS, AS AUTHORIZED BY LAW AND REGULA- 
NB. 
District court. | . Circuit court. 
> PARR: 
Amount paid fur rent of office ...... Voucher No. 1 | Voucher No. 7 
Do. do. furniture for office do. 3 | do. 
Do. do. olerk hire......... do. 8 / do, 
Do. do. fuel ............6.. do. 4 | = do 10 
Do. do. lights ............. do. 5 | do, il . 
Do. do. atationery......... do. 6 | ao. 12 
Total amount of office expenses. 3 | $' 
i ele Bas OS 
RECAPITULATION. 
District court. | Circuit court. 
Total amount of earnings, received and not received, brought | | 
WEE dicivscundddnades sds tid ccndebaeadocthiqwdek vadhusitaab odes 
Deduct amount paid for neceasary office expenses. ............... 
Net amount of emoluments earned.................----.--- 
Deduct maximum personal compensation. .................- -<- 
Balance due to the United States. .............. encbrdeene $3 


Fees and emoluments heretofore returned as “‘ not received’ for the half year end- 
on the y of , , received. ...... ig dittincg: Sune te ea aba S CAD OR RL aS ca 
Fees aud emoluments heretofore returned as ‘‘ not recei 
ing on the yo , 188 , Oe eb viedcdniien svebob: ceek  eppnuaebaaien 
eo renee heretofore returned as ‘‘not received’’ for the half year end- 
on the ay : , received. ............ 
Fees and emoluments heretofore returned as ‘‘ not received” for the half year end. 
ing on the day of , 188 , received. ........ ........... ET YR ELON 


t 


I, , clerk of the court of the United States for the district 
of  ,do pte swear that the foregoing account is, in all respects, 


just and true, according to my best knowledge and belief; and that I have. 


neither received, directly or indirectly, nor directly or indirectly agreed 


to receive, or be paid, for my own or another’s benefit, any other money, =~ 


article, or consideration than therein stated; nor am I entitled to any 
emoluments for the period therein mentioned other than those therein 
specified; and that I have taken all reasonable pains to collect from indi- 
viduals amounts due to the United States for services in my office: So 
help me God. 


Signed and sworn to before me this day of , 188 . 


I, _, judge of the court for the district of , do hereby 
certify that I have carefully examined the vouchers referred to in the 
foregoing return ; that the disbursements charged therein for clerk hire 
and office expenses were necessary to the convenient transaction of the 
business of the clerk’s office; and that the sums paid therefor are, in my 
opinion, reasonable. 


Norr 1.—No money can be paid from the Treasury to any clerk while 


his emolument return shall remain in arrear. 
Nore 2.—If the officer making these returns be clerk of both the cir- 
cuit and district courts, he will separate, or apportion, the vouch- 
so as to show as nearly as practicable the 


amount ex in each court. 
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Blank used in naturalization of aliens annexed. 


Unitep STATES OF AMERICA, 
Massachusetts District, ss : 


To the honorable the judge of the district court of the United States within 
and for the district of Massachusetts: 


Respectfully represents ,of — , in said district, by occupation a 


, an alien, and a free white person; that he was born in on or 
about the dayof _, in the year of our Lord eighteen hundred and 
, and is now about vears of age; that he arrived at , in the 


United States of America, on or about the dayof __, in the year of 
our Lord eighteen hundred and , being then a minor under the age 
of eighteen years; that it then was and still is his bona fide intention to 
reside in and become a citizen of the United States of America, and to re- 
nounce all allegiance and fidelity to every foreign ye state, potentate, 
and sovereignty whatsoever; more especially to Victoria, Queen of the 
United Kingdom of Great Britain and Collen whose subject he has here- 
tofore been. 

And the said petitioner further represents that he made a primary dec- 
laration of his intention to become a citizen of said United States 
¥ honorable court, , or the clerk thereof, on the day of x 

~D.18s 

And the cone. pee further represents that he has ever since his said 
arrival continued to reside within the jurisdiction of said United States ; 
that he has never borne any hereditary title, or been of any of the orders of 
nobility ; that he is ready to renounce and abjure all — and womwend 
to every foreign prince, potentate, state, or sovereignty whatever, 
seg ‘tetoria, Queen, as aforesaid, whose sahjest he has ood a 
been ; he is attached to the principles of the Constitution of the 
United States of America, and well disposed towards the good order and 
happiness of the same. 

And the said petitioner further represents that he enlisted in the volun- 
teer forces of the armies of the United States, and that he was honorably 
discharged therefrom on the dayof ,A.D.18 . 

Wherefore your petitioner pays that he may be admitted to become a 
citizen of the said United States of America, according to the forms of the 
statute in such case made and provided. 

: _ . Sworn to by said petitioner before said court. 
ttest : 


Clerk. 
UNITED STATES OF AMERICA, 
Massachusetts District, to wit: 
‘Crry oF Boston, , 188 . 
We, both citizens of said United States, severally depose and sa 

that we have known the foregoing petitioner for five years last tos: 4 
18 during which time he has resided in said , and that he has resided 
within the State of Massachusetts one year at least; and has con- 
ducted himself and behaved as a man of good moral character, attached to 
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the principles of the Constitution of the United States and well disposed 
inert eo order and happiness of the same. 


188 . Sworn to by the above-named witnesses before the said court. 
Attest: 


Clerk. 
Oath taken by petitioner. 


I, , do solemnly swear that I do absolutely and entirely renounce 
and abjure all allegiance and fidelity to every foreign prince, potentate, 
state, or sovereignty whatsoever—particularly to Victoria, Queen of the 
United Kingdom of Great Britian and Ireland, whose subject I have here- 
tofore been ; and that I will support the Constitution of the United States 
of America. So help me God. 


Unitep STaTes OF AMERICA, 
District of Massachusetts, to wit: 

At a special district court of the United States, holden at said Boston, 
on the day of , in rsa! angry Lord, 188 , the said havi 
produced the evidence required by law, took the aforesaid oath and was 
mitted to become a citizen of the United States of America, and the court 
— that record thereof made accordingly. 

ttest : 


Clerk. 
(Indorsed :) United States district court. Naturalization of — . 
Judgment and exceptions. | 


This cause thereupon came on to be heard by the court, the honorable _ 
Le Baron B. Colt, circuit judge, and the honorable Thomas L. Nelson, dis- _ 
trict judge, sitting, and was argued by counsel. This cause was thence con- 


tinued under advisement to this present term, when, on the fourteenth — ; x 


day of November, A. D. 1885, the opinion of the court is announced that, 
npon the agreed facts in this case, this action cannot be maintained, and 
the honorable Thomas L. Nelson, district judge, sitting, judgment is there- 


upon entered as follows : 


Judgment.—Nov. 14, 1885. 


It is now, to wit, Nov. 14, 1885, considered by the court that the said 
plaintiffs take nothing by their said writ. 
19 The following bill of exceptions is allowed by the court as of 
November, 14, 1885, before entry of judgment : 


Plaintiffs’ exceptions, 


This is an action for money had and received, to recover certain sums of 
money claimed by the United States to be due them from the defendant, 
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the clerk of the district court. The pleadings in the case and the agreed 


statement of facts filed in the case are made part of these exceptions and 
fully show the nature of the plaintiffs’ claim. Upon the agreed statement 
of facts the circuit court ruled that the plaintiffs could not recover, and 


the plaintiffs except. 
GEORGE M. STEARNS, 
U.S. Atty. 


Allowed as of Nov. 14, 1885, before entry of judgment. 
Le BARON B. COLT, 
Circuit Judge. 
A true record. 
Attest : 
JOHN G. STETSON, 
Clerk. 


The following assignment of errors is transmitted with the record : 
Assignment of errors.—Filed Aug. 27, 1887. 


The United States assign the following errors in the above-entitled 
cause, and pray that the judgment entered therein for the defendants may 
be reversed. 

That the court refused to admit the evidence offered by the plaintiffs 
and set forth in the bill of exceptions and directed the jury to return a 
verdict for the defendants, whereas the court should have admitted the 
evidence offered by the plaintiffs and set forth in the bill of exceptions 
and should have di a verdict for the plaintiffs. 

That the court ruled that the evidence offered by the plaintiffS and set 
forth in the bill of exceptions was immaterial and refused to admit the 
same, whereas the court should have ruled that said evidence was material 

and should have admitted the same. 
20 That the court ruled that, assuming all that was offered to be 
put in evidence by the plaintiff& to be true, the plaintiff& could not 
recover, whereas the court should have ruled that, assuming all that was 
offered to be put in evidence by the plaintiffs to be true, the plaintiffs 
could recover. 

That the court ruled that fees received by the defendant Hill in nat- 
uralization cases were not sums of money or items which he was re- 

uired by law to return or account for to the plaintiffs, and that the de- 
endants were entitled to a verdict, whereas the court should have ruled 
that fees received by the defendant Hill in naturalization cases were sums 
of money or items which he was required by law to return or account for 
to the plaintiffs, and that the plaintiffs were entitled to a verdict. 

That, by the record in the said cause, it appears that judgment was 
given for the defendants, whereas, by the law of the land, judgment ought 
to have been given for the plaintiffs. 

GEO. M. STEARNS, 


U. 8. Attorney. 


UNITED STATES VS. C. H. HILL AND W. G. RUSSELL. 


yo Clerl’s rertificate. 


UNITED STATES OF AMERICA, 
: Massachusetts District, ss: : 

I, John G. Stetson, clerk of the circuit court of the United States for 
the first circuit and district of Massachusetts, certify that the foregoing is 
a true copy of the record in the cause entitled, 


UniTrep SraTes OF AMERICA, PLAINTIFFS, \ 

v. 

f. CLEMENT HuGH HILL ET AL., DEFENDANTS, 

; Lately determined in said circuit court, and of all proceedings therein,. 

and of the assignment of errors filed therein. 

* In testimony whereof I hereto set my hand and affix the seal of said circuit. 

court at Boston, in said district, this tenth day of September, in the year. 

2 of our Lord one thousand eight hundred and eighty-seven, and of the In- 

dependence of the United States the one hundred and twelfth. | _ eg 
Fanai.] JOHN G. STETSON, Clerk. 


22 Citation and acknowledgment of service thereon. a 
: The United States of America to Clement Hugh Hill and William G. | a 
4 7 Russell, both of Boston, in said district, greeting: — 


— 


You are hereby cited and admonished to be and appear at a Su 

f Court of the United States, to be holden at Washington on the second Mon- 
day of October next, pursuant to a writ of error filed in the clerk’s office 

of the circuit court of the United States, within and for the district of 
Massachusetts, wherein the United States of America is plaintiff in error, 
and you are defendants in error, to show cause, if any there be, why judg- 
ment rendered against the said plaintiff in error, as in the said writ of error 
mentioned, should not be corrected, and why speedy justice should not be ss © 
done to the _— in that behalf. :  —— 
Witness, the honorable Thomas L. Nelson, district judge of the United ~~ > 
States for the district of Massachusetts, this twenty-third day of August, 4 
in the year of our Lord one thousand = hundred and eighty-seven. 

HOMAS L. N N, - 

District Judge. 


Due and sufficient service of this citation is acknowledged. 
1 JOHN LOWELL, 
Of Counsel for Defendants in Error. 


(Indorsement on cover:) No. 1050. The United States—Plaintiff in 
7° Error vs. Clement Hugh Hill and William G. Russell. Massachusetts 
C.C.U.S. Filed September 19, 1887. 


=) 


. npn: MAIS a Sait? - 
a OIA Nag iat DU IS ORL OREO A LE A te 


NEO OLE LAE LL ATTIRE 5 A 


a Se ~- =~: <- 


‘> Rahs 2. eS © ee xe 7 va rerum gan . - Ere: . : 4 
Poe a ee a et ne ot ere ane es en eS ne ee ee ene, ie te Z ; EORTC TR RE Br oe ea Pr 
" "2 2 A « c Toh te ms :: i Pecan a i KI Re oy 


Supreme Court of the United States. 


OcToBER TERM, 1887. 


THe UNITED STATES, PLAINTIFFS IN } 
ERROR, | 
US. No. 1050. 
CitementT Huca HILi anp Wan | 
G. RUSSELL. 


ERROR TO CIRCUIT COURT, DISTRICT OF MASSACHU- 
SETTS, ON MOTION TO DISMISS OR AFFIRM. 


Brief for the PlaintiffS in Error. 
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Supreme Court of the United States, 


Ocrorer ‘Term, 1887. 
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THe Unirep Statss, PLAINTIFFS IN 
ERROR, 
US. No. 1050. 


CLEMENT Hugo HILu aNnp WILLIAM 
G. Russe... 


ERROR TO CIRCUIT COURT, DISTRICT OF MASSACHU- 
SETTS, ON MOTION TO DISMISS OR AFFIRM. 


Brief for the PlaintiffS in Error.. 


THE MOTION TO DISMISS. 


The ground on which this motion rests is that 
the amount actually in controversy is the sum of 
$3517.07 only. 


It appears, by reference to the bill of excep- 
tions (Ree, pp 5, 6), that the United States made 


> 


divers offers of evidence, and that the court, “a 
the request of the defendanis, ruled that all the atore- 
said evidence [7. e., offers of evidence] was imma- 
terial; that, assuming all that was offered to be put 
in evidence to be true, the plaintifts could not re- 
cover; that fees received by the defendant Hill 
in naturalization cases were not sums of money 
or items which he was required by law to return 
or account for to the plaintiffs, and that the de- 
fendants were entitled to the verdict. ‘To which 
rulings, and each and all of them, the plaintiffs 
then and there excepted. The court then directed 
a verdict for the defendants, to which the plaintiffs 
then and there excepted.” 


It thus appears that not a particle of evidence 
was heard or produced on the part of the plaintitt, 
and that the verdict was in obedience to the 
court’s instruction, that in no aspect of the case 
which the Government tendered itself ready to 
present could there be a recovery. 


It is certainly, then, very remarkable that in 
this state of things the learned counsel for the 
defendants in error should claim to find warrant 


LE GOL erro pe 
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in the record tor the assertion that the amount 
actually in controversy in this suit is the sum 
mentioned. 


He claims to be supported in this assertion by 
the bill of exceptions, where will be found the. 
extraordinary statement that ‘it appeared as a 
fact that the total amount of naturalization fees 
received by the defendant Hill since the date of 
former suit, viz, December 4, 1884, and not ac- 
counted for, was as follows: 


July to December, 1884................... $2, 720. 58 
BE oy iv svc vac sess ecb asckh Gaus cu ne wee 1, 146. 50 
I yids ku} vienna oases s on eknd aoe 2, 325. 00 
January to June, 1887 .... eee ee ee 838. 00 


It also appeared that in 1884, adding the 
naturalization fees to the other’ fees, the two to- 
eether exceeded the clerk’s maximum allowance 
by the amount of 5517.07; but since then, ad- 
ding the two together, the clerk has not received 
the maximum allowed him by law.” (Rec., p. 5.) 


Where this statement ends is to be found, no 
doubt, the beginning of the bill of exceptions 
tendered by the counsel for the Government, and 


4 


it would seem that the statement could not pos- 
sibly have been prefixed by him. It has no place 
in the bill, and is wholly repugnant to all that fol- 
lows tt. 

The first case was tried on a case agreed— 
prepared, unfortunately, without resorting to 
important sources of evidence here at the cap- 
ital—and now this second case, which was in- 
tended to settle this controvery upon the actual 
facts, comes up with a bill of exceptions so fash- 
ioned as to foreclose the Government without a 
hearing on the evidence, if it is to be taken as 
settling the amount in dispute. 


It is respectfully insisted that the statement 
in the bill of exceptions can not be allowed to 
have any such effect, but that it should be re- 
jected as forming no part of the bill. Even the 
consent of the counsel for the Government, if it 
were shown, could not give validity. to a state- 
ment made so plainly in violation of duty as 
such a statement would have been. This court 
has never permitted the interests of the Govern- 
ment to suffer through the laches of its officers, 
even where sureties are concerned. 


— a 


-~ 


_— 


ee 
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The cautious reference to the objectionable 
statement in the bill of exceptions made in the 
brief of the defendants in error (p. 3) is certainly 
not calculated to remove the impressions made 
by the record. : 


It will be observed that ié ts not stated in the 
bell that the Government offered any such evidence as 
the statement contains. It is impossible to suppose 
that the counsel for the Government, after unsuc- 
cessfully offering evidence to show that Hill had 
received large sums of money in the way of nat- 
uralization fees, consented to place on record the 
particulars of the testimony thus offered and re- 
jected, when no good purpose could be answered 
thereby. 


We must add that the absence of anything in 
the record to show that the counsel for the Gov- 
ernment objected to the statement in the bill is 
not a little calculated to excite surprise. 


Upon a well-settled principle of practice, the 
court will not look generally beyond the amount 
of the damages laid in the declaration or writ, 
that being to be taken as the amount in contro- 


6 


versy. (Bennett v. Butterworth, 8 How., 129; 
Hilton v. Dickinson, 108 U.S., 174.) The dam- 
ages claimed are $20,000. As the writ stood 
originally, the damages claimed were $2,000, but, 
by consent of parties, the writ was amended by 
putting the damages claimed at 520,000, the 
amendment to take effect as of 26th June, 1887, 
the date of the trial. (R., p. 4.) 


The small amount of damages laid in the writ 
was, no doubt, an oversight, and the fact that the 
amendment was made with the defendants’ con- 
sent shows plainly that the proceeding was in 
entirely good faith. 


But the law in question here is a revenue law, 
within the meaning of section 699, Revised Stat- 
utes, giving appellate jurisdiction to this court 
‘“‘ without regard to the sum or value in dispute.” 


Section 844, Revised Statutes, enacts that— 


Every district attorney, clerk, and marshal shall, 
at the time of making his half-yearly return to the 
Attorney-General, pay into the Treasury, or deposit 
to the credit of the Treasurer, as he may be directed 
by the Attorney-General, any surplus of the fees 
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and emoluments of his office which said return 
shows to exist over and above the compensation 
and allowances authorized by law to be retained by 


him. 


Section 833, Revised Statutes, provides as fol- 
lows: 


Every district attorney, clerk of a district court, 
clerk of a cireuit court, and marshal, shall, on the 
first days of January and July, in each year, or 
within thirty days thereafter, make to the Attor- 
ney-General, in such form as he may prescribe, a 
written return for the half year ending on said days, 
respectively, of all the fees and emoluments of his 
office, of every name and character, and of all the 
necessary expenses of his office, including necessary 
clerk-hire, together with the vouchers for the pay- 
ment of the same for such last half year. He shall 
state separately in such returns the fees and emolu- 
ments received or payable under the bankrupt act; 
and every marshal shall state separately therein the 
fees and emoluments received or payable for serv- 
ices rendered by himself personally, those received 
or payable for services rendered by each of his depu- 
ties, naming him, and the proportion of such fees 
and emoluments which, by the terms of his service, 
each deputy is to receive. Said returns shall be 
verified by the oath of the officer making them. 


There are other provisions of law touching 
this subject which it is unnecessary to mention, 
but which show the vigilance of the Govern- 
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ment to protect that part of its revenue which 
flows from the clerks and marshals and district 
attorneys. 


It is not easy to see then how section 844 can 
be treated in any other light than that of a reve- 
nue law in the sense of section 699, which allows 
a writ of error from this court ‘in any civil ac- 
tion brought by the United States for the enforce- 
ment of any revenue law thereof.” ‘To state the 
proposition, in view uf this language, is alone a 
convincing argument in favor of jurisdiction. 


The Motion to Affirm. 


This motion is founded on the judgment of this 
court in United States v. Hill (120 U.S., R. 190). 


It is not as a bar that the judgment in that 
suit is set up, because the cause of action in this 
case is not the same as that involved in the 
former suit, but it is as an estoppel that the 
former judgment is relied on as a defense. 


It is claimed that the former judgment deter- 
mined the question of Hill’s chargeability under 
the law for fees received by him in naturaliza- 
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tion proceedings, and that the Government is 
precluded by the estoppel of that judgment from 
again bringing the same subject into question. 


The former judgment is based on a case agreed 
between the United States attorney and the de- 
fendants in error. 


That case was improvidently made up, and 
did not set forth all the facts upon which the 
claim of the Government rests. 


The case stated in the bill of exceptions, as in- 
volved in the several offers of evidence, presents 
the question of Mr. Hill’s accountability for natu- 
ralization fees under new conditions of fact. 


But no question of estoppel arises. 


It is true that the bill of exceptions shows that 
the record in the former suit was admitted into 
the case in some way, but it equally appears that 
no evidence on the part of the Government was 
admitted, and therefore the introduction of the 
record was wholly without authority of law and 
meaningless, the court having instructed the jury 
to find for the defendants in the absence of any 
testimony whatever for the Government. 


10 


If the Government was to be estopped it was 
certainly to be allowed to make out its case in 
full and to have the judgment of the court as to 
whether the case so made out was covered by 
the judgment relied on as an estoppel. 


It is remarkable that the record shows no ob- 
jection to the admission of that evidence, but we 
take leave to say that its presence in the case 
can work no injury to the United States. 


But aside from estoppel, it was the duty of 
the circuit court to have the zhole case of the 
Government before applying the principle of 
stare decisis. 


When we consider that the case agreed in the 
former suit proceeded entirely on the ground 
of a usage in Massachusetts touching fees in 
naturalization cases, and that the judgments of 
this court and the circuit court in that case rested 
almost wholly on a supposed acquiescence of the 
accounting officers of the United States, it was 
- manifest error in the court below to deny the 
Government an opportunity to show the real 
conditions in which the practice of withholding 
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naturalization fees was carried on, namely, by 
showing that there was no such acquiescence by 
the accounting officers in that practice; that the 
practice was not known to those officers, and, by 
the form of emolument returns, which does not 
particularize the sources of fees and emoluments 
earned from individuals, was kept concealed from 
them by the defendant Hill until brought to light 
in 1884 by an examiner of the Department of 


Justice. 


That whenever the point has been made the 
Government has always held clerks chargeable 
with naturalization fees; that the clerks in 
nearly all the districts of the United States have 
always included such fees in their returns. (See 
Bill of Exceptions, Rec., pp. 5, 6.) 

The matter of Federal usage in enforcing the 
law touching clerks’ fees was introduced into the 
first case by this court and the circuit court by 
a mere presumption. 

But ‘that presumption is rebuttable, and this 


case affords the Government the first opportunity 
to rebut it. Shall it-not be permitted to do so, 
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by showing that the supposed acquiescence of 
Government has no existence; on the contrary, 
that the Government has, whenever the point 
has been made, always insisted that clerks were 
chargeable with fees in naturalization cases. 


As throwing great light on this subject we take 
leave to furnish the court with copies of an able 
and elaborate report of Mr. Hodges, of the De- 
partment of Justice, made under the direction 
of the Attorney-General, in view of the diffi- 
culties surrounding the subject of the charge- 
ability of the clerks of Federal courts as to fees 
received in naturalization proceedings. 


But the question of the identity in principle of 
this suit and the former one will, certainly, not 
be decided by the court on a motion to affirm. 
On that point the Government is entitled to be 
fully heard at the bar of this court. 

A. H. GaRLanp, 
Attorney-General. 

Wm. A. Maury, 
Assistant Attorney-General. 
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BRIEF IN SUPPORT OF MOTION TO DISMISS FOR 
WANT OF JURISDICTION OR TO AFFIRM 
JUDGMENT BELOW. 


IN THE 


Supreme Court of the Cited States, 


OCTOBER TERM, 1887. 


NO. 1050. | 
Unttep StTaTes‘v. CLEMENT HueH HILL aND ANOTHER. 


IN ERROR TO THE UNITED STATES CIRCUIT COURT FOR THE DISTRICT 
OF MASSACHUSETTS. 


MOTION TO DISMISS OR AFFIRM. 


And. now come the defendants in error in the above- 
entitled action, and respectfully move that the writ of error 
therein may be dismissed, because this court has no juris- 
diction to revise the judgment of the Circuit Court, for the 
reason that the amount or value in dispute is less than five 
thousand dollars. 

And the defendants in error further move that if this 
court has jurisdiction of said action, then the judgment 
therein may be affirmed without further argument, as the 
questions involved were fully considered and settled by the 
case of United States v. Hill, between these same parties, 
decided at the last term of this court (120 U. S. 169), and 
it is manifest that the writ of error was taken for delay only. 


By their attorney, 
JOHN LOWELL. 
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Unitep States (in Error) 
v. 


CLEMENT HvtcGH Hitxi ann W. G. RUSSELL. 


eens. = ee ~ ere ee 


BRIEF FOR DEFENDANTS IN ERROR ON THEIR 
MOTION TO DISMISS OR AFFIRM. 


This is an action against Mr. Hill, as clerk of the District 
Court for Massachusetts, and against the surviving surety 


upon his official bond, assigning a failure to account for 


“ naturalization fees.” 
It is for a precisely similar cause of action to that decided 
at the last term between the same parties. 


U. S. v. Mill, 120 U. S. 169. 


The record of that case is a part of this case (Record, p. 
6), and the declaration, answer and agreed facts of that case 
are printed in this record, pp. 7 to end. This action begins 
where the other ended; that is, from July 1, 1884. Upon 
the authority of that decision, the presiding judge ordered a 
verdict for the defendants. 


- 


I, 


This court has no jurisdiction, because the amount in 
dispute is not sufficient, being only $517.07. As this action 
does not concern the revenue, and therefore is not within the 
exception of Rev. Sts. § 699, the amount or value in dispute 
must exceed $5,000. 


Stats. 1875, Ch. 77, § 3; 18 Stats. 316. 


The verdict was ordered upon an offer of proof by the 
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plaintiffs, in which they say that “large sums” were received 
by Mr. Hill for naturalization. Large sums would not give 
this court jurisdiction, because the burden of proof is always 
on the plaintiff in error to show that the sums exceed $5,000. 


Hagan v. Foison, 10 Pet. 160. 
Parker v. Morrill, 106 U. S. 1. 
New Jersey Zinc Co. v. Trotter, 108 U. S. 564. 


This question is set at rest by the statement earlier on the 
same page (5), giving a table of the sums received for natural- 
ization, and adding, that if all these fees and all others were 
to be returned, the clerk had exceeded his maximum only in 
the year 1884, and then only by $517.07. 

It happens to .be thus stated a little out of the natural 
order, because the offer of proof was drawn up in writing 
before the trial, and the exact amount was agreed afterwards. 

The clerk has a right to retain in his hands, each year, all 
fees and emoluments received by him during that year not 
exceeding his maximum. 


Rev. Sts. §§ 839, 843. 


Therefore, the only damage which the United States have 
suffered, if they are right in their law, is $517.07. 

If this action is governed, in its form and mode of pro- 
ceeding, by Rev. Sts. § 961, judgment would have been 
rendered for the United States, if they had prevailed, for 
$517.07. | | 

If the form of proceeding comes within the law of Massa- 
chusetts, judgment would be entered for the penalty, but 
execution would be awarded for only $517.07. 

We submit that the amount in dispute was not the penalty, 
but the damages which would have been assessed for the 
breach, if, in law, the breach were made out. 
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By the law of Massachusetts, in an action ona bond, the 
condition shall be deemed a part of the obligation, and shall 
be set forth in the declaration, and the breaches relied on 
shall be assigned. 


Pub. Stats., Ch. 107, § 2. 


And certain precedents are given in that chapter, which 
show that a special and exact assignment is required. 

By the record, p. 5, it appears that “the only breach of the 
bond relied on was that set out in the declaration of the 
failure of Hill to account for all moneys received; and 
under this assignment of breach no claim was made that the 
said Hill had neglected to account for any other sums or 
moneys than those received by him in naturalization cases.” 
Then follows the table of the amount so received in each 
year, and the statement that the maximum was only exceeded 
in 1884, as we have already shown, and then only by $517.07. 


By Pub. Stats. (Mass.), Chap. 197, §§ 9 to 12, 


in an action ona bond, if a breach is proved in any man- 
ner, judgment is entered for the penalty, but execution is 
awarded only for what is due according to equity and good 
conscience ; and the judgment stands as security for further 
possible breaches. If such breaches occur, the plaintiff, or 
his executors or administrators, may have scire facias, and 
execution shall be awarded for the amount due for those 
breaches. 

This statute, like the act of Congress, finds its original 
in the English Act 8 and 9 Wm. III., Chap. 11, § 18. 

The only difference is that in the English and the Massa- 
chusetts statutes the bond is merged, and the judgment for 
the full penalty takes its place, so that the signature of 
the bond need not again be proved; while under the act of 
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Congress, the judgment is only for the damages, but is con- 
elusive evidence that the bond was duly executed. Under 
either law, the amount recovered is what is due in equity in 
respect of the breaches. 

All these statutes have the common purpose to give equi- 
table powers to the courts of common law to enable them to 
do justice, and to save the obligor of a bond the necessity 
of bringing a bill in chancery to restrain an action for the 
full penalty. If it were not for these statutes, such a bill 
would lie in all cases of penalties and forfeitures, to ascer- 
tain the true amount of damages, and confine the recovery to 
that amount. . 


Story, Eq. Juris., §§ 1313 to 1317, and cases. 


It is clear that under these statutes the amount in dispute 
is the amount due, according to equity and good conscience, 
which is all that the plaintiff can gain or the defendant can 
lose in such an action. 

If there were doubt of this in any case, there can be none 
in this, where the defendants, in their answer, admit the due 
execution of the bond; and the plaintiffs admit that the 
breach is the not accounting for certain specitied fees. 

This court always looks beyond the forms of action and 
even behind the stipulations of the parties, to ascertain 
whether the amount actually in dispute is sufficient. 


Brown v. Shannon, 20 How. 55. 

Lee v. Watson, 1 Wall. 337. 

Gray v. Blanchard, 97 U.S. 564. 

Schaker v. Hartford F. Ins. Co., 93 U. S. 241. 


In our case, after verdict, the ad damnum was increased, 
by consent, from $2,000 to $20,000; but this will not help 
the jurisdiction. 


Bowman v. Chicago & N. W. fy, 115 U, S. 611, 
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That the judgment may be a precedent, or even a conclu- 
sive finding of facts and law which will bind the parties ab- 
solutely in future probable litigation of a value exceeding 
$5,000, is of no consequence, if the amount in dispute in 
the case itself does not exceed that sum. 


Elgin v. Marshall, 106 U.S. 578. 
Bruce v. Manchester & Keene FR. F#., 117 U.S. 514. 


It is hardly necessary to cite other cases, after the decision 
(never overruled or doubted) of 


U. 8S. v. McDowell, 4 Cranch, 316. 


In that case, the United States brought an action on an 
cfliicial bond of the marshal for a district in Kentucky, to 
recover the penalty of $20,000, and the breach assigned was 
for not paying $328; the judgment below was against the 
United States, and they bought a writ of error. The Court, 
without giving a formal opinion, dismissed the case for want 
of jurisdiction. . 3 

The head-note is : — 

“In deciding whether the matter in dispute is sufficient 
to sustain the jurisdiction of this court, it will look to the 
sum due on the condition of the bond, and not to the 
penalty.” 

The law of Kentucky, under which the forms of proceeding 
in that case came, was like the statute of William III. and 
of Massachusetts, viz.: that judgment should be entered 
for the penalty, and should stand as security for future 
breaches. 

The precise language of the statute was that “ judgment 
shall be entered as heretofore has been usually done in such 
actions”; but the meaning is plain, for it proceeds after- 
wards in the same sentence: “And such judgment shall 
remain as security to the plaintiff, his executors and adminis- 
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trators, for any other breaches which may afterwards happen ; 
and he or they may have a sczre facias against the defendant, 
and may assign any other breach, and thereupon damages 
shall be assessed and execution issued as aforesaid.” 


Laws of Kentucky (Ed. 1799), Ch. 84, § 6, p. 218. 
Toulmin’s Acts of Kentucky, etc. (1802), p. 192. 


Indeed, this appears by the brief statement of the reporter, 
“this was an action of debt for $20,000, the penalty of an 
official bond of the defendant, as marshal, etc.” 

Judge Curtis’s head-note, in his edition of the Reports, is : 
“In deciding whether the matter in dispute be sufficient to 
sustain the jurisdiction of this court, it will look to the sum 
alleged by the obligee to be due upon the condition of the 
bond, and not to the penalty.” This is the point decided, 
because judgment below was against the United States, and 
their allegation of the amount due for the breach was taken 
to be true. 

The breach assigned in our case is for not accounting for 
certain fees, out of which, if he did account, there would he 
due from Mr. Hill to the United States, $517.07. 


II. 


The judgment below should be affirmed, because the case 
is governed by 
U. S.v. Mill, 120 U.S. 169. 


In trying to distinguish this case from that, the plaintiffs 
offered to prove that the practice in “nearly all” the dis- 
tricts had been to return naturalization fees, and that neither 
the Secretary of the Interior nor the Department of Justice 
had been acquainted with the practice in Massachusetts 
until 1884. 
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This offer was rightly rejected. The former action was 
decided upon a statement of facts which was absolutely true, 
and which showed upon its face that the custom relied on 
was a custom in Massachusetts. 

Mr. Maury, in his argument before this court, pointed out 
this circumstance, and one of the justices remarked that the 
usage was the same in the district with which he was best 
acquainted. 

As to “nearly all” the districts, it must be judicially 
known to the Court that the amount of this business in 
“nearly all” the districts is insignificant. If the offer had 
specified the three or four districts in which the great pro- 
portion of foreigners are naturalized, it might be of some 
significance. 

Besides, the offer of proof does not contain any statement 
or suggestion that the services performed by the clerks in 
those unnamed districts was at all like one in Massa- 
chusetts, which the Circuit Court decided in the former case 


not to be clerical in their nature. 


U. S. v. Hill, 25 Fed. Rep. 375. 


It was admitted by the plaintiffs that, notwithstanding the 
general statements in the offer of proof tending to show that 
the services were rendered by Mr. Hill, as clerk, they were 
services precisely like those involved in the former suit (p. 6). 

It was inferred by the Circuit Court in the first case that 
the officers of the government having supervision of the 
accounting must have known of the custom of Mr. Hill and 
his predecessors. There was no statement of the sort.in the 
agreed facts (p. 9). The only allusion to the subject is that 
Mr. Hill’s accounts from the time of his appointment in 1879 
to July, 1884, “have been examined and adjusted by the 
accounting officers of the Treasury Department.” 
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The plaintiffs now offer to prove that “the omission of 
said Hill and his predecessor to make returns of and account 
for said fees was unknown to said Departments” (meaning 
the Interior and Justice) until 1884. If these departments 
were ignorant, it is a remarkable and not. very creditable cir- 
- A cumstance. 

Nothing is said in the offer of proof about the Treasury 
Department, with whom the whole accounting was done for 
many years after the statute requiring returns was passed, 
and with whom is still the ultimate accounting. 

We submit that nothing is shown in the offer of proof to 
distinguish this case from U. S. v. Hill, 120 U.S. 169. 


JOHN LOWELL. 
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THE TEXAS AND PACIFIC RAILWAY CO. VS. HENRY S. MARLOR. 1 


1 UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States for the southern district of New 
York, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court before you 
or some of you, between Henry S. Marlor, plaintiff, and The Texas 
and Pacific Railway Company, defendant, a manifest error hath 
happened, to the great damage of the said Texas and Pacific Railway 
Company, as is said and as appears by its complaint, we, being will- 
ing that such error, if any hath been, should be duly corrected and 
full and speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and proceed- 
ings aforesaid, with all things concerning the same, to the justices 
cf the Supreme Court of the United States, at the Capitol, in the 
city of Washington, together with this writ,so that you have the 
same at the said place, before the justices aforesaid, on the fourth 
Monday of October next, that, the record and proceedings aforesaid 
being inspected, the said justices of the Supreme Court may cause 
further to be done therein to correct that error what of right and 
according to the law and custom of the United States ought to be 
done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supremne Court of the United States, this twenty-fifth day of Sep- 
tember, in the year of our Lord one thousand eight hundred and 
eighty-four, and of the Independence of the United States the one 
hundred and ninth. 


[Seal of U.S. Circuit Court, South. Dist. New York. ] 


TIMOTHY GRIFFITH, 
Clerk of the Circuit Court of the United States of America for 
the Southern District of New York, in the Second Circuit. 


Allowed: 
WM. J. WALLACE. 


2 Unitep STATES OF AMERICA, l iain 
Southern District of New York, {~~ ° 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second 
circuit, by virtue of the foregoing writ of error and in obedience 
thereto, do hereby certify that the following pages, numbered from 
three to one hundred and thirty, inclusive, contain a true and com- 
plete transcript of the records and proceedings had in said court in 
the case of The Texas and Pacific Railway Company, plaintiff in 
error, against Henry S. Marlor, defendant in error, as the same re- 
main of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern district 
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of New York, in the second circuit, this 11th day of October, in the 
year of our Lord one thousand eight hundred and eighty-four, and 
of the Independence of the United States the one hundred and 
ninth. 
[Seai of U.S. Circuit Court, South. Dist. New York.] 
TIMOTHY GRIFFITH, Clerk. 


Due and timely service of the within writ of error is hereby 
admitted. 
Dated New York, Sept. 25, 1884. 
DOS PASSOS BROS., 
Att’ys for Def’t in Error. 


3 Summons. 
Supreme Court, New York County. 


Henry S. Martor, Plaintiff, 
against 
Tue Texas AND Paciric Rarnway Company, Defendant. 


Trial desired to be had in the county of New York. 


To the above-named defendant: 

You are hereby summoned to answer the complaint in this action 
and to serve a copy of your answer on the plaintiff’s attorney within 
twenty days after the service of this summons, exclusive of the day 
of service, and in case of your failure to appear or answer judgment 
will be taken against you by default for the relief demanded in the 
complaint. 

Dated New York, November 16th, 1883. 

DAS PASSOS BROS., 
Plaintiff’s Attorneys, Office No. 29 Wall Street, 
New York City. 


4 Supreme Court, New York County. 


Henry 8S. Marvor, Plaintiff, 
against 
Tue Texas AND Paciric Ratnway Company, Defendant. 
Trial to be had in the county of New York. 


The plaintiff, by Dos Passos Bros., his attorneys, for complaint 
against the defendant, alleges, upon information and belief, as fol- 
lows: 

First. That the defendant, The Texas and Pacific Railway Com- 
pany, is, and at the several times hereinafter mentioned was, a for- 
eign corporation duly incorporated under and by virtue of the acts 
of Congress of the United States of America. 

Second. That on or about the 29th day of March, 1875, the stock- 
holders of said defendant company, under and by virtue of its cor- 
porate powers and privileges, duly convened in corporate meeting 
and authorized and empowered the board of directors of the said 
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defendant to provide for and to issue eighty-nine hundred and eight 
(8,908) bonds called income and land-grant bonds, each for the 
sum of $1,000, bearing seven per cent. interest, the interest 
5 and the principal of said bonds to be payable in United 

States currency, and said bonds to mature in forty years from 
their date. 

Third. That thereupon and in pursuance of said resolution of the 
stockholders of said defendant referred to in the second paragraph 
of this complaint, and in pursuance of the authority conferred by 
its charter, and of the several acts of the Congress of the United 
States of America under which said defendant was incorporated, 
the said defendant, on or about the 15th day of May, 1875, caused to 
be made, executed, and issued eight thousand nine hundred and 
eight income and land-grant bonds, each for the sum of $1,000, bear- 
ing interest at the rate of seven per cent. per annum, which said 
bonds were duly signed by the president and secretary of said de- 
fendant company, and were duly sealed with its seal, and that each 
of said bonds is in the words and figures as follows (the number be- 
ing left blank): 


THE UNITED STATES OF AMERICA. 
No. —. $1,000. 
The Texas and Pacific Railway Company. 
Chartered by act of Congress. | 
Seven per cent. Income and Land-Grant Bond on Eastern Division. 


The Texas and Pacific Railway Company hereby acknowledges 


itself to be indebted to , of , or assigns, in the 
6 sum of one thousand dollars, lawful money of the United 
States of America, which sum the said company promises to 
pay to the said , or assigns, at the office of the company 


in the city of New York, on the first day of January, A. D. (1915) 
one thousand nine hundred and fifteen, with interest thereon at the 
rate of seven per cent. per annum, payable annually on the first day 
of July in each year, as provided in the mortgage hereinafter men- 
tioned. 

This bond is one of a series of bonds numbered, consecutively, from 
one to eight thousand nine hundred and eight, of the denomination 
of one thousand dollars each, of like tenor and date, the payment 
whereof is secured by a first mortgage, of even date herewith, duly 
recorded, upon certain lands heretofore granted to the Texas and 
Pacific Railway Company by the State of Texas, or in which said 
company is in any manner interested, being a first lien or charge 
upon all those sections or fractional sections or square miles of land 
acquired or to be acquired by said company in constructing its lines 
of road east of Fort Worth, under or by virtue of the acts of incor- 
poration of the Southern Pacific Railroad Company, the Southern 
Transcontinental Railroad Company, the Memphis, El Paso and 
Pacific Railroad Company, or of the several supplements and enact- 
ments relating thereto, or under any of the special or general laws 


4 THE TEXAS AND PACIFIC RAILWAY CO. VS. 


passed by the Legislature of the State of Texas and applicable to 
said companies, or either of them, or to the Texas and Pacific 
7 Railway Company, the total quantity of land to be acquired 
in constructing said lines of railway under the several grants 
being estimated at or about 7,600,000 acres. This bond has alsoa 
security for the interest, a mortgage lien upon the net income of 
the said The Texas and Pacific Railway Company derived from 
operating its lines of railway east of Fort Worth, in the State of 
Texas, after providing for the operating expenses, the current re- 
pairs and reconstructions, and the interest upon the first and second 
mortgage bonds sccured upon said lines of railway, the length of 
which, constructed and to be constructed, is estimated to be 524 
miles, and in case such net earnings shall not in any one year be 
sufficient to enable the company to pay 7 per cent. interest on the 
outstanding bonds, then scrip may, at the option of the company, 
be issued for the interest, such scrip to be received at par, and in- 
terest the same as money, in payment for any of tne company’s 
lands acquired as aforesaid in Texas, at the ordinary schedule price, 
or it may be converted into capital stock of the company when pre- 
ented in amounts of $100 or its multiple. The holder of this bond is 
entitled to the benefit of the additional security of the sinking fund 
provided forin said mortgage, consisting of the net proceeds of thesales 
of the lands aforesaid, which are to be applied from time to time to the 
purchase of said bonds at their market value, not exceeding par, or 
to their redemption, as provided in the mortgage aforesaid, 
8 This bond also will be received by the company at par and ac- 
crued interest in payment or exchange for any of its lands 
covered by the mortgage aforesaid at the current cash price of the 
same as fixed from time to time. 

In witness whereof the said The Texas and Pacifie Railway Com- 
pany has caused these presents to be duly executed, sealed with its 
corporate seal, and attested by és proper signature of its president 
or Vice-president and seerekary this 1th day of May, A. DO 1875, 

PRANK S. BOND, 


Dior President, 
Attest: Cl] RE. SATRRERLRE, Seevetary, 


Cruvineate of Zprustees, 


This bond is one of a series of bonds, each for the sum of one 
thousand dollars, lawfal money of the United States of America, 
bearing seven per cent, interest per annum, payable yearly, said 
bonds being numbered, consecutively, from number one to number 
eight thousand nine hundred and eight. The said bonds are secured 
by a first mortgage upon all the lands of the Texas and Pacitic Rail- 
way Company in the State of Texas granted in aid of the construc- 
tion of its lines east of Fort Worth, and also upon the net income of 
said lines of railway after deducting current expenses, reconstruc- 
tions and repairs, and the interest upon the first and second mort- 
gage on said lines of railway, and they are also receivable the same 
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as money in payment or exchange for such lands at the 
9 current price of the same as fixed from to time to time. 
. W. T. WALTERS anp 
GEORGE D. KRUMBHAAR, Trustees. 


Fourth. That prior to the first day of July, 1883, the plaintiff 
herein purchased, on the stock exchange, in the city of New York, 
and then and there became and now is the lawful owner and holder 
of, one hundred and tifty of the aforesaid land-grant and income 
bonds made and issued by the said defendant and described in the 
third paragraph of this complaint. 

Fifth. That the defendant failed and neglected to exercise the 
option given to said defendant in and by the terms of said bonds to 
pay the plaintiff the interest in scrip upon said one hundred and 
fifty land-grant and income bonds due and payable, by the terms 
thereof, on the Ist day of July, 1882; that said defendant likewise 
failed and neglected to exercise the option given to the defendant in 
said bonds to pay the plaintiff interest in scrip, which, by the terms 
of said bonds, became due and payable upon said one hundred and 
fifty bonds on the Ist day of July, 1883, and that, by reason of the 
failure and neglect of said defendant to exercise said option, there is 
now due and owing to plaintiff upon said 150 bonds interest, at the 

‘ate of seven per cent. per annum, due the Ist day of July, 
10 1882, amounting to the sum of $10,500, and interest, at the 

rate of seven per cent. per annum, due on the Ist day of July, 
1883, amounting to the sum of $10,500. 

Sixth. That the plaintiff has duly demanded the payment of the 
said interest due as aforesaid on the first days of July in the years 
1882 and 1883, but the defendant has refused and neglected and still 
does refuse and neglect to pay the same, and that by reason thereof 
the said defendant beeame, was, and is indebted to the plaintiff for 
sid interest in the aggregate sum of $21,000, with interest upon said 
sever] amounts, respectively, and that no part thereof has ever been 
paid by defendant, 

Whovrefore plainutt demands Judgment against said defendant for 
the sum of S210,000, with iatopast on the sun of $10,500 from the Ist 
day of July, U882) and interest upon the sum af S10900 thom the Ist 
day af July, US88, tagether with the casts and disbursements of this 
QOUOAN, 

Dated N.Y November 16th, 1889, 

DOS PASSOS BROS, 
Attorneys for Plaintii, Ojtice and P.O, 
Address No, 40) Wall Ne, N. Y. 


Ciry AND County oF New YORK, ss: 


Henry 8. Marlor, being duly sworn, deposes and says that he is 
the plaintiff in this action; that the foregoing complaint is 

11 true of his own knowledge, except as to the matters therein 
stated to be alleged upon information and _ belief, and as to 


those matters that he believes it to be true. 
HENRY S. MARLOR. 
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Sworn to before me this 16th day of November, 1888. 
D. M. HILDRETH, 


Notary Public, Kings Co., N. Y. 
Certificate filed N. Y. Co. 
(Endorsed:) N. Y. supreme court. Henry S. Marlor, plaintiff, 


against the Texas and Pacific Railway Company, defendants. Office 
copy. Summons and complaint. Dos Passos Bros., plaintiff’s attor- 


neys, No. 29 Wall St., N. Y. 
12 Notice of Appearance. 
N. Y. Supreme Court, City and County of New York. 
Henry S. Marvor, Plaintiff, 


against 
Tue Texas AND Paciric Rattway Company, Defendant. 


Str: Please to take notice that the defendant appears in this ac- 
tion, and that we are retained as attorneys for said defendant therein 
and demand that all papers in this action be served on us at our 
office, number 195 Broadway, New York city, December 6th 1883. 


Yours, Ke., : 
DILLON ann SWAYNE, 
Attorneys for Defendant. 


Office No. and post-office address, 195 Broadway, New York city. 

To Dos Passos Bros., plaintiff’s attorneys, No. 29 Wall St., N. Y. 
city. 

(Endorsed :) N. Y. supreme court. Henry 8S. Marlor ag’st the 
Texas and Pacific Railway Company. Notice of appearance of de- 
fendant. Dillon & Swayne, attorneys for defendant. Service of a 
notice, of which the within is a copy, admitted this — day of 
18-. ‘To Mess. Dos Passos Bros., plaintiff's attorneys, 29 Wall St., N. 
Y. city. Rec’d Dec. 6th, 1883. 


13 New York Supreme Court, City and County of New York. 


Henry S. Martor, Plaintiff, 
vs. 
THE TEXAS AND Paciric Rathway Company, Defendant. 


The defendant demurs to the complaint herein for the ground 
that it appears upon the face of the complaint that it does not state 
facts sufficient to constitute a cause of action. 


Dated December 6, 1883. 
DILLON & SWAYNE, 
Defendant’s Attorneys. 


(Endorsed :) New York supreme court. Henry S. Marlor, plain- 
tiff, against The Texas and Pacific Railway Company, defendant. 
Copy. Demurrer. Dillon & Swayne, 195 Broadway, New York, at- 
torneys for def’ts. To Mess. Dos Passos Bros., attorneys for plaintiff. 


Rec’d Dec. 6, 1883. 
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Henry S. Martor, Plaintiff, 
vs. 
THE Texas AND Paciric RattwaAy Company, Defendant. 


The defendant having applied to me, pursuant to section 1778 of 
the code of civil procedure, for an order directing that the issues in 
this section be tried, now, on reading the complaint and the demurrer 
thereto of the defendant, I do hereby order, pursuant to said section 
of the code, that the issues presented by the pleadings in this action, 
namely, the plaintiff’s complaint and the defendant’s demurrer 
thereto, be tried. 

Dated New York, December 7th, 1883. 

(Signed) AR L,SS.C. 


(Endorsed :) New York supreme court. Henry S. Marlor, plain- 
tiff, against The Texas and Pacific Railway Company, defendant. 
Copy. Order directing trial of issuesand notice. Dillon & Swayne, 
195 Broadway, New York, attorneys for defendant. To Mess. Dos 
Passos Bros., attorneys for plaintiff. 


15 N. Y. Supreme Court. 


Henry S. MARLOR 
against 
THE TEXAS AND Paciric RAILWAY CoMPANY. 


GENTLEMEN: Take notice that the papers hereto annexed are 
copies of the petition and bond as now filed in the supreme court 
for the city and county of New York December 7th, 1883, whereby 
this cause is removed to the United States circuit court for the 
southern district of New York. 

Yours, «&c., DILLON & SWAYNE, 
Def’t’s Attys. 
Dated N. Y., Dec. 7th, 1883. 


To Mess. Dos Passos Bros., pl’ff’s att’ys. 
16 New York Supreme Court, City and County of New York. 


Henry S. MARLOR 
v. 
Tur Texas AND Pactric RAILWAY COMPANY. 


To the honorable the supreme court of the State of New York: 


Your petitioner, The Texas and Pacific Railway Company, the de- 
fendant herein, presents this its petition for the removal of this suit 
to the circuit court of the United States for the southern district of 
New York, and respectfully shows to this honorable court as follows: 

1. This suit was begun in this court by the service of the sum- 
mons and complaint upon your petitioner on or about November 
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17th, 1883, and your petitioner duly appeared herein by Messrs. 
Dillon and Swayne, its attorneys, on December 6th, 1883; that the 
plaintiff was, at the time of the commencement of this suit and still 
is, a citizen of the State of New York. 
2. That your petitioner, at the time of the commencement 
17 of this suit, was and still is a corporation duly formed, organ- 
ized and existing under and by virtue of an act of Congress 
of the United States, approved March 3rd, 1871, entitled “An act to 
incorporate the Texas Pacific Railroad Company and to aid in the 
construction of its road, and for other purposes,” and the various 
acts of Congress amendatory and supplemental thereof, having its 
railroad, which it operates, as well — its principal place of business, 
domicile, and its headquarters, in the State of Texas, where it is 
located, and it is for jurisdictional purposes a citizen of the State of 
Texas, and at the time of the commencement of this suit was and 
now is a citizen of the State of Texas. 
3. That your petitioner was, at the time of the commencement of 
this suit, and now is, a corporation other than a banking corpora- 
tion, organized under a law of the United States, to wit, the act of 


‘Congress of the United States, approved July Ist, 1862, above re- 


ferred to, and the various acts of Congress amendatory and supple- 
mental thereto; that this suit isa suit commenced ia this court, 
being a court other than a circuit or district court of the United States, 
against your petitioner as such corporation, and is for an alleged 
liability of your petitioner as such corporation, and that your peti- 
tioner has a defense in this suit and to the cause of action of the 
plaintiff herein and as against said plaintiff arising under or by 
virtue of a law of the United States, to wit, said acts of Congress 

hereinbefore referred to, and that said defense involves the 
18 true and correct construction of the said law of the United 

States, to wit, said act of Congress before referred to, and the 
various acts amendatory and supplemental thereof, and of the rights, 
titles,and obligations of your petitioner under and by virtue thereof, 
and that the amount in controversy herein, exclusive of costs, ex- 
ceeds the sum or value of five hundred dollars. 

4. Your petitioner further shows that this is a suit of a civil 
nature now pending in this court, and that the matter in dispute 
exceeds, as aforesaid, exclusive of costs, the sum or value of five 
hundred dollars, arising under the laws of the United States, and in 
which there is a controversy which is wholly between citizens of 
different States, which can be fully determined as between them. 

5. Your petitioner now, at the time of filing this its petition, and 
in this court, offers good and sufficient security for its entering in 
the circuit court of the United States for the southern district of 
New York, on the first day of its now next session, copies of all pro- 
cesses against it, and of all pleadings, depositions, testimony, and 
other proceedings in this cause, and also for its there appearing and 
entering special bail in the cause or suit, if special bail was origi- 
nally requisite therein; and your petitioner makes and files herewith 
a bond, with good and sufficient surety for its entering in said cir- 
cuit court, on the first day of the now next session, a copy of the 
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record in this suit, and for paying all costs that may be awarded by 
the said circuit court if said court shall hold that this suit 
19 was wrongfully or improperly removed thereto, and also for 
its there appearing and entering special bail in this suit if 
special — was originally required therein. 

Wherefore your petitioner prays this honorable court to accept 
this its petition and the said surety or bond, and to proceed no 
further in this suit. 

Dated New York, Dec’r 6th, 1883. 

THE TEXAS AND PACIFIC 
RAILWAY COMPANY, 
By JAY GOULD, President. 
DILLON & SWAYNE, 
Attorneys for the Texas & Pacific 
Railway. Company, Petitioner and Defendant. 


STATE OF NEw YORK, ae 

City and County of New York, f °° 
Jay Gould, being duly sworn, says that he is the president of the 
above-named petitioner and defendant; that he has read the fore- 
going petition and knows the contents thereof, and that the same is 
true of his own knowledge except as to the matters therein stated to 
be alleged on information and belief, and that as to those matters he 


believes it to be true. 
JAY GOULD. 


Sworn to before me this 6th day of December, 1883. 
WM. J. HARDING, 
Notary Public. 


20 Know all men by these presents that we, the Texas and 

Pacific Railway Company, as principal, and Jay Gould and 
Russell Sage, as sureties, are hereby held and firmly bound unto 
Henry S. Marlor, his heirs, representatives, and assigns, in the penal 
sum of five hundred dollars, lawful money of the United States; for 
the payment of which, well and truly to be made, we bind ourselves, 
— heirs, representatives, successors, and assigns, firmly by these pres- 
ents: 

The condition of this obligation is such that if the Texas & Pacific 
Railway Company shall enter and file or cause to be entered and 
filed in the circuit court of the United States for the southern dis- 
trict of New York, on the first day of its next session, copies of all 
process against it, and of all pleadings, depositions, testimony, and 
other proceedings in a certain suit or action now pending in the su- 
preme court of the State of New York, wherein Henry S. Marlor is 
plaintiff and The Texasand Pacific Railway Company is defendant, 
and shall in said circuit court then appear and enter special bail in 
said cause or suit if special bail was originally requisite therein, and 
shall do such other proper acts as by the act of Congress in that be- 


_ half are required to be done upon the reinoval of said suit or cause 


from the said State court; and upon the further condition, namely, 
if the said The Texas and Pacific Railway Company shall enter in 
2—97 
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the said circuit court of the United States, on the first day of its now 
next session, a copy of the record in said suit, and shall well 
21 and truly pay all the costs that may be awarded by the said 
circuit court if said court shall hold that this suit was wrong- 
fully or improperly removed thereto, and shall also then and there 
appear and enter special bail in the said suit, then this obligation 
tu be void; otherwise to remain in full force and effect. 

In witness whereof the said Texas and Pacific Railway Company 
has caused these presents to be executed in its name and on its be- 
half by its president and secretary, and its common seal to be affixed, 
and the said Jay Gould and Russell Sage have hereunto set their 
hands and seals this 6th day of December, 1883. 

THE TEXAS AND PACIFIC RAIL- 
WAY COMPANY, 
By JAY GOULD, President. 


JAY GOULD. “rs, 
RUSSELL SAGE. oo 
Attest: 
[SEAL. ] C. E. SATTERLEE, Secretary. 


STATE OF NEw YORK, 
City and County of New York, 


Russell Sage, one of the subscribers to the foregoing instrument, 
being duly sworn, says that he is a resident and a freeholder within 
this State and is worth the sum of five hundred dollars over all 
debts and liabilities which he owes or has incurred and exclusive 
of property exempt by law from levy and sale under an execution. 

RUSSELL SAGE. 


Sworn to before me this 6th day of December, 1883. 
22 [SEAL ] GEO. V. TURNER, 
Notary Public, N. Y. Co., No. 77. 


\ ss: 


Strate oF New York, — | is 
City and County of New York, j 


This is to certify that on this 6th day of December, 1883, before 
me personally ues Jay Gould, to me personally known to be 
the president of the Texas and Pacitic Railway Company and who 
executed the foregoing tnstrument as such president: of said com- 
pany, and acknowledged to me that he se executed the same as 
president of said COLAPRDY | and this is to further cortily that on the 
same day personally appeared before me Jay Gould and Russell 
Sage, to me personally known, and known to me to be the individ- 
uals described in and who executed the foregoing instrument, and 
they severally acknowledged that they executed the same. 

[ska1.] GEO. V. TURNER, 
Notary Public. 
(Endorsed :) N. Y. supreme court. Henry S. Marlor, plaintiff, 


against ‘he Texas and Pacific Co., defendant. Copy. Petition and 
bond for removal and notice. Dillon & Swayne, 195 Broadway, 
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New York, attorneys for def’t. Rec’d Dec. 7, 1883. Tio Mess. Dos 
Passos Bros., attorneys for pl’ff. I approve of the within bond. 
Abrh. R. Lawrence, J. S. C. 


23 At a special term of the supreme court of the State of New 
York held in the county court-house, in the city of New York, 
on the 7th day of December, 1883. 
Present: Hon. Abraham R. Lawrence, justice. 


Henry S. Martor, Plaintiff, 
vs. . 
THe Texas AND Paciric Raitway Company, Defendant. 


Upon reading and filing of the petition of the above-named The 
Texas and Pacific Railway Company, defendant herein, for the re- 
moval of this suit into the circuit court of the United States for the 
southern district of New York, in pursuance of the laws of the United 
States relating to the removal of suits from the State courts, and upon 
filing the security offered by said defendant according to the require- 
ments of said laws, and on motion of John F. Dillon, attorney for the 
said defendant: 

It is hereby ordered that the said security be accepted and the said 
suit be removed into the next circuit court of the United States to 

be held in the said southern district of New York, and that no 
24 further proceedings be had in said suit in this court. 
[SEAL. ] 


Strs: Take notice that the order of which the foregoing is a copy 
was this day filed and entered in the office of the clerk of the city 
and county of New York. 

Yours, &c., DILLON & SWAYNE, 
Def’t’s Att’s. 
Dated Dec. 7, 1883. 
To Dos Passos Bros., pl’ff’s att’ys. 


25 State oF New York, \ os: 
City and County of New York, f° 


I, Patrick Keenan, clerk of the said city and county and clerk of 
the supreme court of said State for said county, do certify that [have 
compared the preceeding with the original record on tile in my office, 
and that the same is a correct transcript therefrom aud the whole of 
such original record, 

In witness whereof I have hereunto subseribed my name and 
aftixed my official seal this fourteenth day of December, 1883, 

[skal] PATRICK KEENAN, Cler&. 


(Endorsed:) N. Y. supreme court. Henry S. Marlor, plaintiff, 
against The Texas and Pacitic Railway Co., defendant. Copy. Order 
for removal to U.S. circuit court S. D. N.Y. Dillon & Swayne, 195 
Broadway, New York, attorneys for def’t. To Dos Passos Bros., 
attorneys for pl’ff. Rec'd Dec. 7, 1883. U.S. circuit court. Filed 
Dec. 14, 1883. Timothy Griffith, clerk. 
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26 U.S. Circuit Court, Southern District of New York. 


Henry S. MARLOR 
ag’st 
Tuk Texas AND Paciric Ratnway Company. 


This action having been commenced in the supreme court of New 
York, in the county of New York, and having been removed there- 
from to this court on the petition of the defendant, The Texas and 
Pacitic Railway Company, &e, pursuant to the provisions of the 
statutes of the United States applicable thereto, and the plaintit? 
having this day caused to be filed in the office of the clerk of this 
court a duly certified copy of the record of the cause in said supreme 
court, and the said plaintiff now duly appearing in the cause in this 
court by Des Passos Bros., his attorneys, now, on motion of Dos 
Passos Bros. attorneys for said plaintiff, Henry S. Marlor, it is 
ordered that this action do proceed in this court the same in all 

respects as if it were originally commenced herein, and that 


27 the said appearance for said plaintiff, Henry S. Marlor, be 
_ entered herein. 
Dated Dee. 14, 1883. DOS PASSOS BROS.,, 
Attys for Henry S. Marlor. 
28 Answer. 


United States Circuit Court, Southern District of New York. 
Henry S. Marron 
vs, 
Tur Texas ano Pactrie Rarway Company. 
Dillon & Swayne, attorneys for defendant, 195 Broadway, Now 
York. 

U.S. cireuit court. Filed Mar. 12, 1884. 

TIMOTHY GRIFFITH, Clerk. 


Due and timely service of the within answer is hereby admitted. 
Service of copies of bond and mortgage, annexed hereto as Exhibits 
A & B, is hereby waived. 

Dated N. Y., Mareh 11, ’S4. 

DOS PASSOS BROS., 
Comp’t’s Sol’rs. 
29 Answer. 
United States Circuit Court, Southern District of New York. 
Henry S. Marror 
against 
FRY 
Tur Texas anp Pacrric Rartway Company. 

The defendant, by Dillon and Swayne, its attorneys, answering 

the complaint herein : 


I. 


First. Admits that it was duly incorporated under and by virtue 
of the acts of Congress of tle United States of America. 
Second. It admits that on or about the 29th day of March, 1875, 
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the stockholders of defendant company, under and by virtue of 
its corporate powers and privileges, duly convened in corporate 
meeting, adopted, among others, a resolution authorizing the issue 
of eighty-nine hundred and eight income and land-grant bonds; 
but it alleges that only a part of said resolution is set forth in the 
second paragraph of the complaint, and that the full text of said 
resolution is as appears in paragraph first of part IT of this answer. 
Third. It admits that in pursuanceof said resolution of de- 
30 fendant’s stockholders, and in pursuance of the authority 
conferred by its charter, and of the several acts of Congress 
of the United States of America under which defendant was incor- 
porated, the said defendant caused to be made, executed, and issued 
eight thousand eight hundred and tifty-seven (of a total authorized 
issue of eight thousand nine hundred and eight) bonds, styled income 
and land-grant bonds, each of the general form and tenor as set forth 
in the copy of one of said bonds incorporated in the third article 
of the complaint. It admits that said bonds were duly signed by 
the president and secretary of defendant ag and were duly 
sealed with its seal, but it denies that said bonds were executed and 
issued on or about the 15th day of May, 1875, and alleges the fact 
to be that said bonds were executed at various dates thereafter, and 
were issued in sections or installments on several dates subsequent 
to said 15th of May, 1875, viz. a part as of January 1, 1876; a part 
as of July Ist, 1876, and a part as of July Ist, 1877. 

Fourth, [It denies any knowledge or information sufticient to form 
a belief as to the purchase by the plaintiff, at any place or at any 
time, of any of vail income and london bonds, and it denies any 
knowledge or information sufticient to form a belief as to the owner 
ship by plaintiff, at any time, of any of said bonds in excess of 110 
thereof. It alleges that all of said income and land-grant bonds 
are “registered” obligations, payable to a payee therein named or 
his assigns and not to bearer, and that frequently the registered 
holders of said bonds are not the actual holders or owners thereof. 
It further alleges that said 110 bonds, being the maximum number 
held by plaintiff at any time or times within the knowledge of de- 
fendant company, as derived from or shown by its registry of said 
bonds, were registered in the name of plaintiffin the amounts and 

of the dates as follows, viz. 50 of said bonds were registered 
Sl on the Ist day of May, 1881; 20 thereof on the 27th day of 
April, 1888, and 40 thereof on the 16th day of October, 1883. 

It alleges that the aggregate of the amounts thus registered, viz., 
110 of said bonds, constituted the full amount of plaintiff's registered 
holdings at the time of the commencement of this action or at any 
time prior thereto. It denies any knowledge or information suth- 
cient to form a belief as to whether plaintiff was at the time of the 
commencement of this action the actual holder or owner of any of 
defendant’s said bonds. 

Defendant denies each and every allegation in the fourth para- 
graph of the complaint contained, except as hereinbefore specifi- 
cally admitted or denied. 

Fifth. Defendant denies that it failed and neglected to exercis 
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the option, given to it in and by the terms of said bonds, to pay the 
plaintiff interest in scrip upon 150 income and land-grant bonds, as 
alleged in the fifth paragraph of said complaint. 

Defendant saith that it cannot be ascertained until a reasonable 
time after the last day of June in each year what the net earnings 
as defined in the said bonds and the mortgage securing the same for 
the preceding year have been. It alleges that said option to pay in 
scrip was exercised although the resolutions of the executive com- 
mittee of defendant company directing such payment in scrip were 
not passed on the first days of July, in the years 1882 and 1883 re- 
spectively. It denies each and every allegation of the fifth article 
of the complaint not hereinbefore specifically admitted or denied. 

Sixth. Defendant denies any knowledge or information sufficient 
to form a belief as to the truth of the allegation that plaintiff has 
duly demanded the payment of the interest alleged to have become 
due as aforesaid on plaintiffs said bonds on the first days of July 
in the years 1882 and 1883. It alleges that diligent search of its 

records and inquiries of its proper officers have been made, 
32, and that no record of such due » wales appears, nor have its 

said officers any knowledge or information thereof; where- 
fore defendant denies that such demand was made. 

lt denies that it has refused and neglected to pay said Interest in 
the manner provided in its said bonds and alleges that the phaintil? 
Was notified that the defendant was ready to issue serip, and scrip, 
according to the terms of suid bonds, was offered to be delivered to 
plaintit! in respect of any and all) bonds held by him prior to any 
demand as aforesaid of plaintif? for interest or serip and prior to 
the institution of this suit, It denies each and every allegation 
contained in the sixth article of the complaint and not hereinbefore 
specifically admitted or denied. 


Il. 


And for other and further defense defendant alleges— 

First. That on the 29th day of March, 1875, defendant had out- 
standing bonds and mortgages securing the same, as follows: 

(a.) 10,083 construction bonds, secured by first mortgage upon its 
lines of railway and their appurtenances east of Fort Worth, in the 
State of Texas. 

(6.) 9,252 land-grant bonds, secured by a first mortgage upon all 
the lands in the State of Texas which the company had acquired or 
might thereafter acquire by virtue of its consolidation with the 
Southern Pacific Railroad Company and the Southern Transconti- 
nental Railway Company, or by virtue of its consolidation with or 
purchase of any other railroad company in the State of Texas under 
the er of the acts of Congress of March 3d, 1871, and May 

2d, 1872. 
33 Defendant further alleges that both the construction bonds 
and the land-grant bonds last above described were fixed ob- 
ligations of defendant company, whereon the obligation to pay 
maturing semiannual interest coupons was absolute and without 
condition or qualitication; that the mortgages securing said bonds 
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contained provisions for foreclosure in case of default in the pay- 
ment of current interest, the provision to this effect in the mortgage 
securing said land-grant bonds being in the following terms: 

“And if default shall be made in the payment of the interest 
which shall accrue or become due upon the said bonds or any of 
them for the space of sixty days, when the same shall become due the 
said trustees and the survivors of them and the successors and suc- 
cessor of such survivors may thereupon sell at public or private 
sale, for the best price which can be obtained for the same, all or any 
part of said lands which shall then remain unsold sufficient to pay 
the interest then remaining due upon any of said bonds which shall 
then be outstanding and unpaid,and such trustees may appoint one or 
more agents or attorneys to make sales, execute conveyances, and 
receive the purchase-money and pay the said interest then remain- 
ing unpaid on said bonds or any of them, or apply the same pro 
rata, if not sufficient to pay said interest in full.” 

Defendant prays that upon the trial of this cause it may have 
leave to refer the court to said construction and land-grant bonds 
and to the mortgages securing the same as part of this answer. 

Defendant further alleges that on said 29th day of March, 1875, 
defendant's road was only partially completed to Fort Worth, in the 
State of Texas, there being then built and in operation about 325 
miles thereof; that defendant was unable to meet the interest on 
said bonds and was in default therefor; that on said day the stock- 

holders of defendant company met to consider and retrieve 
3: the financial situation of the defendant, to readjust and reor 

ganize its debt, to provide against recurring defaults which 
endangered foreclosure, and to provide means for completing its 
road to Fort Worth; and at said stockholders’ meeting, held as atore- 
said on the 29th day of March, 1875, did resolve as follows : 

“ Resolved, That the stockholders of the Texas and Pacific Rail- 
way Company, duly convened in corporate meeting, recommend to 
the board of directors of the company and hereby request, author- 
ize, and fully empower them to provide for the indebtedness of the 
company, and also for the com sletion, ready for use and operation, 
of its lines of railway east to Fort Worth. 

(a) First. By providing for the making and issuing forty-one hun- 
dred and ninety-two (4,192) bonds of the company, each for the sum 
of one thousand dollars ($1,000) in gold coin of the United States, or 
of two hundred pounds sterling money, bearing six per cent. interest 
yerannum, running thirty years; the interest and the principal of said 
teh to be payable in coin in the cities of London and New York, 
the amount of said loan being upon the basis of 8,000 dollars for 
each of the 524 miles of the company’s lines of railway cast of Fort 
Worth, and to secure the payment of the interest and principal of 
said bonds by a mortgage or deed of trust of all the company’s lines. 
of railways constructed and to be constructed from the State line 
between Louisiana and Texas westwardly through Marshall and 
Dallas to Fort Worth, in the State of Texas, and from Texarkana, 
on the State line between Texas and Arkansas, to a point of Junction 
via Clarksville, Paris, Bonham, and Sherman, with the line afore- 
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said at or near Fort Worth, and from Marshall aforesaid, through 
the town of Jefferson, to a point of junction at or near Texarkana, 
with the said line from Texarkana to Fort Worth, together with all 
the depots, depot grounds, locomotives, rolling-stock of every kind, 
and every appurtenance of any kind, real or personal, requisite or 
convenient for the use and operation of said lines of railway ; and 
also all and singular the chartered rights, liberties, and franchises of 
this company of every kind and description necessary for the con- 
struction and successful operation of said lines of railway, including 

also in said mortgage or deed of trust all the leasehold in- 
JO terest of this company in the line of railroad of the Vicks- 

burg, Shreveport and Texas Railroad Company, extending 
from Shreveport, in the State of Louisiana, to a connection with the 
line of railroad of the Texas and Pacific Railway Company at the 
State line between Louisiana and Texas, the proceeds of said bonds 
to be applied to the completion and equipment of the company’s 
lines of railway east of Fort Worth and to the payment of the in- 
debtedness of the company: Provided, however, That so much of 
the said lines of railway as extend between Sherman and Fort 
Worth, being in length about 81 miles, may be postponed as to its 
completion in the discretion of the board of directors, and that six 
hundred and forty-eight (G48) of the bonds herein provided for shall 
be reserved and set aside and their proceeds applied only to that 
purpose: Provided, also, That a sinking fund shall be created for 
the protection of said bonds, to commence in its operations three 
years after their date and to amount to two per cent. of their face 
in each and every year thereafter. 

(b.) Second. By providing for the making and issuing of thirteen 
thousand and one hundred (13,100) bonds of the company, each for 
the sum of one thousand dollars ($1,000) in gold coin of the United 
States or of two hundred pounds sterling money, bearing six per 
cent. interest per annum, running thirty years, the interest and the 
principal of said bonds to be payable in the cities of London and 
New York, the amount of said loan being upon the basis of 25,000 
dollars for each of the 524 miles of the company’s line of railway 
east of Fort Worth; and to secure the payment of the interest and 
principal of said bonds by a mortgage or deed of trust of all the 
company’s lines of railway constructed and to be constructed from 
the State line between Louisiana and Texas westwardly through 
Marshall and Dallas to Fort Worth, in the State of Texas, and from 
Texarkana, on the State line between Texas and Arkansas, to a 
point of junction via Clarksville, Paris, Bonham, and Sherman with 
the line aforesaid at or near Fort Worth, and from Marshall afore- 
said through the town of Jefferson to a point of junction at or near 
Texarkana with the said line from Texarkana to Fort Worth, to- 
gether with all the depots, depot grounds, locomotives, rolling-stock 
of every kind, and every appurtenance of any kind, real or personal, 

requisite or convenient for the use and operation of said 
36 lines of railway; and also all and singular the chartered 
rights, liberties, and franchises of this company of every kind 
and description necessary for the construction and successful opera- 
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tion of said lines of railway, including also in said mortgage or deed 
of trust all the leasehold interest of this company in the line of rail- 
road of the Vicksburg, Shreveport & Texas Railroad Company, ex- 
tending from Shreveport, in the State of Louisiana, to a connection 
with the line of railroad of the Texas & Pacific Railway Company 
at the State line between Louisiana and Texas, the proceeds of said 
bonds to be applied to the completion and equipment of the com- 
pany’s lines of railway east of Fort Worth and to the payment of 
the indebtedness of the company: Provided, however, That as much 
of the said lines of railway as extend between Sherman and Fort 
Worth, being in length about 81 miles, may be postponed as to its 
completion in the discretion of the board of directors, and that two 
thousand and twenty-five (2,025) of the bonds herein provided for 
shall be reserved and set aside and their proceeds onulted only to 
that purpose: Provided, also, That a sinking fund shall be created 
for the protection of said bonds, to commence in its operations ten 
years after their date and to amount to one per cent. of their face in 
each and every year thereafter. ~ 
(c.) Resolved, That the board of directors shall be, and they are 
hereby, requested and fully authorized and empowered to provide for 
and to issue eighty-nine hundred and eight (8,908) income and land- 
grant bonds, each for the sum of one thousand dollars, bearing seven 
per cent. interest, the interest and the principal of said bonds to be 
payable in United States currency, and said bonds to mature In 
forty years from their date, and to secure the payment of the inter- 
est and the principal of said bonds by a first mortgage upon all the 
lands heretofore granted to this company or in which this company 
in said State is in any manner interested, being a first lien or charge 
upon all those sections or parts of sections or square miles of land 
acquired by the Texas & Pacific Railroad Company or to be acquired 
by said company in constructing its lines of road east of Fort Worth, 
under or by virtue of the acts of incorporation of the Southern Pa- 
cific Railroad Company, tne Southern Transcontinental Railway . 
Company, the Memphis, E] Paso and Pacific Railroad Com- 
37 pany, or of the several supplements and amendments relat- 
ing thereto, or under any of the special or general laws passed 
by the Legislature of the State of Texas and applicable to ea com- 
panies, or either of them, or to the Texas and Pacific Railway Com- 
pany, the total quantity of land so to be acquired in constructing 
said lines of railway being estimated at about 7,600,000 acres; and 
said mortgage or deed of trust shall also include the net income of 
the company from the operating of its lines east of Fort Worth, after 
providing for the operating expenses, the current repairs and re- 
constructions, and the interest on the first and second mortgages 
hereinbefore provided for; and there shall be included in said mort- 
gage or deed of trust a provision for a sinking fund out of the net 
proceeds of sales of land and by the receiving of said bonds in pay- 
ment for purchases of lands covered by the mortgage. The bends 
thus provided for shall be exchangeable for outstanding land-grant 
bonds, and used in purchase of material and supplies, and for con- 
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struction work, or may be — toward the payment of any of the 
company’s indebtedness or obligations.” 


Defendant states that in pursuance of the authority conferred in 
and by the aforesaid resolutions the board of directors of defendant 
company caused to be made, executed, and issued : 

(a.) 4,192 bonds, secured by a first mortgage, as prescribed in said 
resolutions, and entitled first mortgage bonds, to which bonds and 
to the mortgage securing the same defendant prays that it may be 

vermitted to refer as aforesaid on the trial of this cause. 

(b.) 18,100 consolidated bonds, secured by a second mortgage, as 
prescribed in said resolutions, to which bonds and the mortgage se- 
curing the same defendant also craves leave so to refer. 

(c.) 8,857 income and land-grant bonds, secured by mortgage exe- 
cuted as prescribed in said resolutions, a copy of one which said 
bonds and of the mortgage securing said bonds are annexed hereto, 
made parts hereof, and marked Exhibits “A” and “ B,” respect- 

ively. ‘ 
38 Second. Defendant further alleges that of the obligations 

issued in pursuance of said resolutions of its stockholders, 
adopted as aforesaid on the 29th day of March, 1875, the two classes 
designated as (a) first mortgage bonds and (5) consolidated mort- 
gage bonds were authorized to be issued, and were in fact issued as 
fixed and peremptory obligations of defendant company in respect 
of the interest thereon; that said bonds of both said classes were 
made to bear six per cent. interest, and attached to said bonds were 
coupons payable semi-annually, absolutely and at all events; that 
in each of the mortgages securing the bonds, respectively, of the two 
classes last mentioned were incorporated the following provisions, 
set forth in articles 4 and 5 of each of said mortgages: — 

“Article fourth, These presents are made upon this further condi- 
tion that if default shall be made in the payment of the interest 
Which shall accrue or become due upon the said bonds or any of 
them, or any part thereof, then and in every such case it shall) be 
the duty of the said trusteas, at the request of any bondholder, forth- 
With to make a demand upon the president or treasurer of the con: 
pany, iPany there shall be, or any officer representing said company, 
that payment of said interest so in ances and unpaid be forthwith 
made: and Thsaid railway company shall continue to make default 
ty the paynvent of sveh Titorest Roe the space of sixdy chaps afler sueh 
demand, Uke satel teastees shall, and: they are hereby Illy withor 
Vand aiid cM powered ta, enter Apow and take possession of the entine 
portion of said nella dortgaged, with all and singer the appar 
LonANeEs Thorete belonging or ay Way appertalalag, ae se AY ae 
avid Youd may then be constareted and i aperation, ar aay pan 
theread, at their option, tagether with all and singular the other fue 
mitre, equipments, rallingestock, depots, and appurtenances, as here: 
inbefire cdeseribed: and said trustees ave hereby fully authorized 
and empowered to take dnto possession without process af law ar 
other legal proceeding, and to use, operate, and work said railway 
er such part as may be in default, and receive the earnings, Income, 
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and profits of the same, paying from said income and earn- 
39 ings the expenses of running or operating said railway and 

all needful and necessary repairs to the same until the net 
profits arising from the earnings of said railway shall be sufficient 
to pay and discharge such arrears, with interest, in full, when and 
whereupon the said railway, with all its appurtenances aforesaid, 
shall be surrendered and delivered up to the said party of the first 
part, it being understood that the said trustees, while they shall be 
so in possession of said railway, shall have free access to all the 
books of the company, and shall have the right to make and pay 
out of said earnings for all necessary repairs to said road, its equip- 
ments and appurtenances, and may pay any floating debt or debts 
of the company, as well as their own expenses and reasonable charges 
and costs, out of the earnings of the said road. 

“Article fifth. In case default shall be made in the payment of 
any interest upon said bonds when the same shall become due and 
payable, and such default shall continue for six months after the 
same has been demanded, the whole principal sum mentioned in 
each and all of said bonds then outstanding shall, at the option of 
the holders of a majority in interest of said bonds, forthwith become 
due and payable; and in case default shall be so made and continue 
as aforesaid the party of the second part, its successor or successors 
in this trust, may also, and upon the written request of the holders 
of at least one thousand of such bonds then outstanding, amounting 
to one million dollars, shall, foreclose tiiis mortgage by legal pro- 
ceedings and sell or cause to be sold the said railway, franchises, 
and property, real and personal, hereby conveyed or intended so to 
be as security for said bonds and all benefit or equity of redemption 
of the party of the first part in and to the same and every part 
thereof, with the benefit of the franchises aforesaid ; which said last- 
mentioned sale shall be at public auction at the city of New York 
or at Marshall, Texas, on previous notice of the time and place of 
such sale by advertisement published not less than three times a 
week for ten weeks in at least two newspapers of general circulation 
published in the city of New York, two in the city of Philadelphia, 
wand two in the State of Texas, and in such other places as may be 
required by haw, and in such case said party of the second part, 

Its stiecossor or successors in this trust, shall make and 
AO deliver to the purchasers of the suid: premises good and sult: 

eient doods of conveyance for the same in: Ressimplte, and 
wvid sale and convenes shall be a perpetual bay both ia haw and 
OQ, aaalast Ue party of Che dest part, its successors and aasigns, 
WE ATE other persons chritring by, throrgh, or ander then, of all 
bight, title, daterest, or clatia Ta or to said nailer, premaiseg, and 
PrapErty aad eveRy Pat and prrneel Chereak and Ta ase of such aale 
Ve panty af the second peunt, He strecemsar ar stkccesmaNR, Way Did Rae 
wid pruvohase said property, real oy persanal, oe aay pret Cheredd) 10 
behalf af the halders af sad bonds, 

“Ta case af such sate the said panty af the second part shall deduct 
tram the proceeds af such sale tis just allowance for the expenses 
thereat, including attorneys’ and counsel fees and all expenses whieh 
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moh of the said proceeds as may be mecessary ta the parked af 
the prmcipal and interest of the said bonds then remarniag Warped, 
pro rade, without discrimination or preference, and any surplus re 
maining after such payment shall be paid over to the said party of 
the first part, or as any court of competent jurisdiction shall order. 

“And it is hereby declared that the receipt or receipts of the party 
of the second part, its successor or successors, shall be a sufficient 
discharge to the purchaser or purchasers of the premises hereby 
mortgaged or any part thereof and so sold as aforesaid for his or 
their purchase-money, and that such purchaser or purchasers having 
such receipts shall not, after the payment thereof, be bound to see 
to the application of said moneys, or be in any manner answerable 
for the loss or misapplication thereof.” 

Defendant states that said income and land-grant bonds, author- 
ized as aforesaid under the same series of resolutions as that under 
which the said first and consolidated mortgage bonds were author- 
ized, were not intended to be nor to be executed or issued as fixed 
and peremptory obligations of defendant company whereon cur- 

rent yearly installments of interest are to be paid, absolutely, 

41 presently, and at all events; but defendant states that said 

income and land-grant bonds were intended to be executed 

and issued as, and were intended to be obligations whereon, present 

liability for the payment of current interest in any form should be 

conditional upon the acquirement of sufficient net revenues therefor, 

and that said bonds, in pursuance of the authority conferred by the 

resolutions of defendant’s stockholders aforesaid, were intended to be 

executed, issued, and to operate as what is commonly known as 

cumulative income obligations—that is to say, if in any one year 

sufficient net earnings are acquired to enable the company to pay 

the interest on said bonds such interest must be paid, but if such 

net earnings are insufficient therefor the obligation to pay such in- 

terest rests in abeyance until sufficient net earnings shall be acquired, 
or otherwise such interest accumulates during the life of the obliga- 
tion, except that in the present case the company reserved an option 
to forestall such accumulation by issuing scrip for such interest. 
Defendant states that prior to the institution of this action the uni- 

form practical construction of said income and land-grant bonds, 
both by defendant, by its bondholders, upon the stock exchange, 
and by the public was that defendant’s present liability for interest 
in any form on said bonds was conditional upon the acquirement of 
sufficient net earnings, and that said option arising in case of insuffi- 
cient net earnings to enable the company to pay its interest to issue 
scrip for such interest has never been treated or regarded by defend- 
ant or by its bondholders as an alternative obligation resting on de- 
fendant company, but that said option has uniformly been treated 
and regarded by said parties asa privilege reserved to defendant 
company in no way affecting, through its exercise or non-exercise, 
present liability for interest, and defendant now alleges that the 
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Third, Detondant farther alleges that subsequently to the frst 
day of January, 1876 (as of which date the first Installment of said 
income and land-grant bonds was issued as aforesaid), and in the 
years or interest periods ending, respectively, on the first days of 
July, 1877, 1878S, and 1879, the net earnings of defendant company, 
as defined in said bonds and in the mortgage referred to in said 
bonds, were insufticient to enable it to pay the interest on its said 
income and land-grant bonds then outstanding at the various dates 
aforesaid ; that during and throughout said years or interest periods 
no interest was paid upon said bonds nor was any scrip issued for 
such interest or for any portion thereof; that on the 16th day of 
February, 1880, in compliance with the solicitations of certain of 
the holders of said bonds, and in pursuance of a resolution of its 
board of directors, defendant issued scrip for the interest accumulated 
during the entire period included between the said first day of Janu- 
ary, 1876, and the first day of July, 1879, as appears upon the face of 
sald scrip; that the net earnings of defendant’s road having been so 
insufficient to enable it to pay the interest on said bonds for the 
vears ending July Ist, 1880, and July Ist, 1881, defendant issued 
scrip for the interest for such vears, respectively. 

Fourth. Defendant further alleges that there were no net earnings 
upon its said road, as net earnings are described in said income and 
land-grant bonds and in the mortgage referred to in the said bonds 
for the year ending July Ist, 1882, and for the vear ending July Ist, 
1883; and that this fact was promptly published and declared by 
defendant company to the public and to its bondholders, and that 

the plaintiff had due notice thereof. Defendant, on informa- 
43 tion and belief, states that before any demand was made by 

the plaintiff as aforesaid in respect to the bonds in suit, for 
the payment of interest, this defendant exercised, by due corporate 
aniline the option to issue scrip for said interest, as provided in 
said bonds and mortgage, and that the plaintiff had notice of such 
action ; that defendant notified the plaintiff that it was ready and will- 
ing to issue such scrip to him, and it states that it is still so ready 
and willing, and it now offers to issue and deliver to the plaintiff 
such scrip in respect of all bonds owned by him on the production 
thereof, and it offers to bring said scrip into court for the said 
plaintiff. 

That since such exercise by defendant of its option to issue scrip 
as aforesaid it has issued and delivered to bondholders requesting 
the same said scrip in large amounts, viz., about $450,000, at the 
date of the filing hereof, and is now constantly issuing and delivering 
such scrip to the holders of its said income and land-grant bonds 
on their demand or request therefor. 

The defendant alleges said income and land-grant bonds have at 
all times since their first issue been worth much less than the said 
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first-mortgage bonds and said consolidated mortgage bonds, and 
worth less than par, and the scrip much less than the income and 
land-grant bonds; that at the date of the filing of this answer the 
market value of said income and land-grant bonds is about 50 per 
cent. and of said scrip about 42 per cent. 

Fifth. Defendant further alleges that its said income and land- 
grant bonds are, as aforesaid, registered obligations ; that interest 
thereupon is payable only to registered holders thereof or to their 
assignees by duly executed and acknowledged or authenticated order 
or assignment, at the office of defendant company and upon the de- 
livery by such registered holders or their assignees by duly executed 

and authenticated order or assignment of receipts for such 
44 interest, or, in case scrip is issued, of receipts for such scrip ; 

that by uniform and invariable practice, from the first issue of 
scrip for said bonds,such bonds orsuch authenticated orders or assign- 
ments thereof are presented by the payee or registered holder or such 
assignee at the office of the defendant for scrip; that when scrip is 
delivered thereon no indorsement is made upon the bond, but the 
receipt or voucher for such scrip so issued and received is signed by 
the person receiving the same, and the defendant cannot know to 
whom to issue or deliver scrip or who is entitled thereto or who will 
receive the same until the said bonds or such assignments or orders 
are presented at its office as aforesaid and scrip demanded thereon, 
or unless the registered holder, properly identified, presents himself at 
the oflice of the company and demands the issue of the scrip. And 
the defendant says, on Information and belief (as in paragraph sixth, 
part [, hereof), that the said plaintiff, in respect of the said interest 
sued for herein, never presented the said bonds and demanded or 
requested the issue of scrip for the years 1882 and 1883; but the 
defendant says that it has offered to deliver and is now ready to de- 
liver scrip to the plaintit? for and in respect of the said bonds 
in suit, for the years 1882 and 18838, on the production of said bonds 
and the execution of the proper voucher or receipt for such serip. 

Wherefore defendant demands judgment against the plaintit? that 
the complaint herein be dismissed with costs. 

DILLON & SWAYNE, 
Attorneys for Defendant. 


45 SOUTHERN District oF NEw YORK, 8s: 


C. E. Satterlee, being duly sworn, says that he is the secretary and 
treasurer of the ‘Texas and Pacific Railway Company, the defendant 
in the above-entitled cause; that he has read the foregoing answer 
and knows the contents thereof; that the same is true of his own 
knowledge, except as to those matters therein stated to be alleged on 
information and belief, and as to those matters he believes it to be 
true, Deponent says that this answer is verified by the secretary 
and treasurer of defendant company for the reason that the presi- 
dent thereof is absent from the State of New York. 

GC. kk. SATTERLEE. 
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Sworn to before me this 11th day of March, 1884. 
WM. J. HARDING, 


Notary Public, Kings County, New York. 
Certificate filed in New York county. 
46 Registered Bond. 


UNITED STATES OF AMERICA. - 


1,000. 1,000. 
The Texas and Pacific Railway Company. 


Chartered by act of Congress. 
Seven per Cent. Income and Land-Grant Bond, Eastern Division. 


No. —. No. —. 
The Texas and Pacific Railway Company hereby acknowledges 
itself to be indebted to of , or assigns, in the sum 


’ 

of one thousand dollars, lawful money of the United States of 
America, which sum the said company promises to pay to the said 
or assigns, at the office of the company in the city of New 
York, on the first day of January, A. D. (1915) one thousand nine 
hundred and fifteen, with interest thereon at the rate of seven per 
cent. per annum, payable annually, on the first day of July in each 
year, as provided in the mortgage hereinafter mentioned. 

This bond is one of a series of bonds, numbered consecutively 
from one to eight thousand nine hundred and eight, of the denomi- 
nation of one thousand dollars each, of like tenor and date, the pay- 
ment whereof is secured by a mortgage, of even date herewith, duly 
recorded, upon certain lands heretofore granted to the Texas and 
Pacific Railway Company by the State of Texas or In which said 
company is in any manner interested, being a first len or charge 
upon all those sections or fractional sections or square miles of land 
acquired or to be acquired by said company in constructing its lines 
of road east of Fort Worth under or by virtue of the acts of incor- 
wration of the Southern Pacitic Railroad Company, the Southern 
Transcontinental Railroad Company, the Memphis, El Paso, and 
Pacific Railroad Company or of the several supplements and enact- 
ments relating thereto or under any of the special or general laws 
passed by the Legislature of the State of Texas and applicable to 
said companies or either of them or to the Texas and Pacitic Rail- 
way Company, the total quantity of land to be acquired in construct- 
ing said linesof railway under the several grants being estimated ator 
about 7,600,000 acres; this bond has also, as security for the interest, 
a mortgage lien upon the net income of the said Texas and Pacific 
Railway Company derived from operating its lines of railway east 
of Fort Worth, in the State of Texas, after providing for the operat- 
ing expenses, the current repairs and reconstructions, and the mnter- 
est upon the first and second mortgage bonds, secured upon said 
lines of railway, the length of which, constructed and to be con- 
structed, is estimated to be 524 miles, and in case such net earnings 
shall not in any one year be sufficient to enable the company to pay 
seven per cent. interest on the outstanding bonds, then scrip may at 
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the option of the company be issued for the interest, such scrip to 
be received at par and interest the same as money in payment for 
any of the company’s lands acquired as aforesaid in Texas at the 
ordinary schedule price, or it may be converted into capital stock 
of the company when presented in amounts of $100, or its multiple. 
The holder of this bond is entitled to the benefit of the additional 
_security of the sinking fund provided for in said mortgage, con- 
sisting of the net proceeds of the sales of the lands aforesaid, which 
are to be applied from time to time to the purchase of said bonds 
at their market value, not exceeding par, or to their redemption, 
as provided in the mortgage aforesaid; this bond also will be re- 
ceived by the company at par and accrued interest in payment or 
exchange for any of its lands covered by the mortgage aforesaid at 
the current cash price of the same as fixed from time to time. 
In witness whereof the said The Texas and Pacific Railway Com- 
pany has caused these presents to be duly executed, sealed with iis 
corporate seal, and attested by the proper signatures of its president 


or vice-president and secretary this — day of May, A. D. 1875. 
Attest : , President. 


, Secretary. 
[Stamped :] American Bank Note Co., Philadelphia. Specimen. 
[ Endorsed. ] 
AT Specimen. 


EXHIpsit A. 


3 Trustees’ Certificate. 
No. —. 1,000. 


The Texas and Pacific Railway Company, Eastern Division, income 
and land-grant seven per cent. registered bond. Principal due 
1915. Interest payable July Ist, in the city of New York, with 
sinking fund to consist of entire net proceeds of sales of Texas 
lands. Interest secured by mortgage on the net revenue from 
524 miles of railway. 

This bond is one of a series of bonds, each for the sum of one 
thousand dollars, lawful money of the United States of America, 
bearing seven per cent. interest per annum, payable yearly, said 
bonds being numbered consecutively from number one to number 
eight thousand nine hundred and eight. The said bonds are 
secured by a first mortgage upon all the lands of the Texas and 


Pacific Railway Company in the State of Texas, granted in aid of 


the construction of its lines east of Fort Worth, and also upon the 
net income of said lines of railway after deducting current expenses, 
reconstruction and repairs, and the interest upon the first and 
second mortgages on said lines of railway; and they are also receiv- 
able the same as money in payment or exchange for such lands at 
the current price of the same as fixed from time to time. 


? 


Trustees. 


Ur 
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Extracts from Acts of Congress Authorizing Issue of the within Bond. 
Act March 3rd, 1871, section eleventh. 


That the Texas Pacific Railroad Company shall have power and 
authority to issue two kinds of bonds secured by mortgage, namely: 
First, construction bonds; second, land bonds. 

That all the mortgages made and executed by said railroad com- 
pany shall be filed and recorded in the Department of the Interior, 
which shall be sufficient evidence of their legal execution, and shall 
confer all the rights and property of said company as therein ex- 
pressed. | 


Act May 2nd, 1872, section second. 


That the said The Texas and Pacific Railway Company shall 
have power and authority to issue the land bonds authorized by the 
eleventh section of said act of incorporation, and to include in the 
mortgage or mortgages to secure said land bonds all or any portion 
of the lands acquired by the terms of consolidation lawfully author- 
ized by the fourth section of said act of March 3rd, 1871, with any 
railroad company or companies to whom grants of land may have 
been made or may hereafter be made by any Congressional, State, 
or Territorial authority, or who may have purchased the same pre- 
vious to any such arrangement or consolidation, and within the 
time limited for the completion of the road, but the amount of 
said land bonds shall not exceed two and a half dollars per acre 
for all lands covered by the mortgage or mortgages securing the 
same. 


Date of transfer. Transferred to. Transfer officer. 


48 ExnHisit B. 


Income & Land-Grant Mortgage, Dated May 15th, 1875, and Supple- 
mental Mortgage, Dated March 23d, 1876. 


Texas & Pacific Railway Co. to W. T. Walters and Geo. D. Krum- 
bhaar, trustees. 


To secure an issue of $8,908,000 seven per cent. currency bonds. 


49 This indenture, made the fifteenth day of May, anno Dom- 
ini 1875, by and between the Texas and Pacific Railway Com- 

any, a corporation created by and existing under the laws of the 
United States, party of the first part, and William T. Walters and 
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George D. Krumbhaar, trustees, as hereinafter mentioned and de- 
scribed, party of the second part, witnesseth : 

Whereas the Texas Pacific Railroad Company was, by its charter, 
duly authorized and empowered to build a line of railway, complete, 
with all its appurtenances, from a point at or near Marshall, in the 
county of Harrison and State of Texas, westwardly through New 
Mexico and Arizona to the Pacific Ocean, at San Diego, in the State 
of California, and by its charter and by other congressional and 
legislative acts was duly authorized and empowered to unite and 
consolidate with other railroad companies and acquire all their 
property, rights, and franchises ; and 

Whereas, in pursuance of such congressional and legislative au- 
thority, the all Texas Pacific Railroad Company did purchase and 
consolidate with itself the Southern Pacific Railroad Company by 
deed of consolidation dated March 21, 1872, and did also purchase 
and consolidate with itself the Southern Transcontinental Railway 
Company by deed of consolidation dated March 30, 1872, and sub- 
sequently, in June, 1873, did acquire by purchase the land grant, 
reservation, franchise, and other property of the Memphis, E] Paso 
and Pacific Railroad Company; and 

Whereas, by an act of Congress of the United States of May 2, 
1872, the name and title of said corporation was duly changed to 
that of the Texas and Pacific Railway Company ; and 

Whereas the said Southern Pacific Railroad Company and the 
said Southern Transcontinental Railway Company and the said 
Memphis, EK! Paso and Pacific Railroad Company are corporations 
each chartered under the laws of the State of Texas and have each 
received or are entitled to receive large grants of land from the 
State of Texas, which said grants of land are now the property of 
and belong to the said The Texas and Pacific Railway Company 
by virtue of the purchases and consolidations above mentioned ; 
and 

Whereas the said The Texas and Pacific Railway Company, in 
necordance with the powers and provisions contained in its charter, 
has heretofore authorized an issue of its land bonds in the sum of 
twenty millions of dollars, secured by mortgage dated July Ist, 1872, 
to Edwards Pierrepont and W. 'T. Walters, trustees, upon all the 
lands in the State of Texas which the said company has acquired 
or may hereafter acquire by virtue of its consolidation with the 
Southern Pacific Railroad Company and with the Southern Trans- 
continental Railway Company, as hereinbefore mentioned, and 
under said mortgage nine thousand two hundred and fifty-two 
(9,252) bonds, each for one thousand (1,000) dollars, have been 
issued, all of which are to be recalled and retired, as hereinafter 
provided ; and 

Whereas thesaid company, having already completed and equipped 

a large part of its lines of railway east of Fort Worth, in the 
50 State of Texas, designs to complete, equip, and stock ready 
for use the whole of said lines east of Fort Worth, being in all 


about five hundred and twenty-four(524) miles of railway ; and for this 
purpose being fully empowered by law to issue bonds and the same 


FL PON COE Fears 


HENRY S. MARLOR. 27 


to make secure and protect by mortgages or deeds of trust covering 
the whole or any part of its lines of railway, with the appurtenances, 
and all or any of the estates and property of the company, with its 
franchises and corporate rights or privileges, has provided by mort- 
gages or deeds of trust and issues of bonds protected by the same, 
at the rate of twenty-five thousand (25,000) dollars per mile upon 
each of said five hundred and twenty-four (524) miles of railway 
and upon its appurtenances and equipments, for the construction, 
completion, and equipment ready for use of said lines of railway east 
of Fort Worth, in the State of Texas; reference to which deeds of 
trust two in number, duly filed in the Department of the Interior at 
Washington, is hereby made; and 

Whereas the stockholders of said company, duly convened in cor- 
orate meeting on the twenty-ninth day of March, 1875, after author- 
izing and providing by their resolutions for the issuing of bonds and 
the protection of the same by mortgages or deeds of trust, said bonds 
being at the rate of twenty-five thousand (25,000) dollars per mile of 
completed road, the proceeds of the same to be applied to the com- 
pletion and equipment of said five hundred and twenty-four (524) 
miles of railway and to the payment of the indebtedness of the 
company, did 

Resolve, That the board of directors shall be, and they are hereby, 
requested and fully authorized and empowered to provide for and 
to issue eighty-nine hundred and eight (8,908) income and land- 
grant bonds, each for the sum of one thousand dollars, bearing 
seven per cent. interest, the interest and the principal of said bonds 
to be payable in United States currency and said bonds to mature 
in forty years from their date, and to secure the payment of the in- 
terest and the principal of said bonds by a first mortgage upon all 
the lands heretofore granted to this company or in which this com- 
pany in said State is in any manner interested, being a first lien or 
charge upon all those sections or parts of sections or square miles of 
land acquired by the Texas and Pacific Railroad Company or to be © 
seiniueel by said company in constructing its lines of road east of 
Fort Worth under or by virtue of the acts of incorporation of the 
Southern Pacific Railroad Company, the Southern Transcontinental 
Railway Company, the Memphis, El Paso and Pacific Railroad 
Company, or of the several supplements and amendments relating 
thereto, or under any of the special or general laws passed by the 
Legislature of the State of Texas and applicable to said companies 
or either of them or to the Texas and Pacific Railway Company, 
the total quantity of land so to be acquired in constructing said 
lines of railway being estimated at about 7,600,000 acres ; and said 
mortgage or deed of trust shall also include the net income of the 
company from the operating of its lines east of Fort Worth after 
providing for the operating expenses, the current repairs and recon- 
structions, and the interest on the first and second mortgages here- 
inbefore provided for; and there shall be included in said mortgage 
or deed of trust a provision for a sinking fund out of the net pro- 
ceeds of sales of land and by the receiving of said bonds in pay- 
ment for purchases of lands covered by the mortgage. The bonds 
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thus provided for shall be exchangeable for outstanding land-grant 
bonds, and used in purchase of material and supplies and for con- 
struction work, or may be applied toward the payment of any of 
the company’s indebtedness or obligations. 

And the board of directors, in pursuance of the power and au- 
thority conferred upon them by the stockholders, did approve a 
bond in the words and figures following : | 


51 THe UNITED STATES OF AMERICA. 
(No. —.) ($1,000.) 
The Texas and Pacific Railway Company. 
Chartered by act of Congress. 
Seven per Cent. Income and Land-Grant Bond on Eastern Dersion. 


, The Texas and Pacific Railway Company hereby acknowledges 
itself to be indebted to , of , or assigns in the sum of 
one thousand dollars, lawful money of the United States of America ; 
which sum the said company promises to pay to the said or 
assigns, at the office of the company in the city of New York, on the 
first day of January, A. D. (1915) one thousand nine hundred and 
fifteen, with interest thereon at the rate of seven per cent. per annum, 
payable annually on the first day of July in each year, as provided 
in the mortgage hereinafter mentioned. 

This bond is one of aseries of bonds numbered consecutively from 
one to eight thousand nine hundred and eight, of the denomination 
of one thousand dollars each, of like tenor and date, the payment. 
whereof is secured by a first mortgage of even date herewith, duly 
recorded, upon certain lands heretofore granted to the Texas and 
Pacific Railway Company by the State of Texas, or in which said 
company isin any manner interested, being a first lien or charge 
upon all those sections or fractional sections or square miles of land 
acquired or to beacquired by said company in constructing its lines 
of road east of Fort Worth under or by virture of the acts of incor- 
poration of the Southern Pacific Railroad Company, the Southern 
Transcontinental Railroad Company, the Memphis, El Paso and 
Pacific Railroad Company, or of the several mason waned and enact- 
ments relating thereto, or under any of the special or general laws 
passed by the Legislature of the State of Texas and applicable to 
said companies or either of them, or to the Texas and Pacific Rail- 
way Company, the total quantity of land to be acquired in construct- 
ing said lines of railwey under the several grants being estimated at or 
about 7,600,000 acres. This bond has also as security for the interest 
a mortgage lien upon the net income of the said The Texas and Pa- 
cific Railway Company, derived from operating its lines of railway 
east of Fort Worth, in the State of Texas, after providing for the 
operating expenses, the current repairs and reconstructions, and the 
interest upon the first and second mortgage bonds secured upon said 
lines of railway, the length of which, constructed and to be con- 
structed, is estimated to be 524 miles, and in case such net earn- 
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ings shall not, in any one year, be sufficient to enable the com- 
pany to pay 7 per cent. interest on the outstanding bonds, then scrip 
may, at the option of the company, be issued for the interest ; such 
scrip to be received at par and interest the same as money in pay- 
ment for any of the company’s lands acquired as aforesaid in Texas 
at the ordinary schedule price, or it may be converted into capital 
stuck of the company when presented in amounts of $100 or its 
multiple. The holder of this bond is entitled to the benefit of the 
additional security of the sinking fund provided for in said mort- 
gage, consisting of the net proceeds of the sales of the lands afore- 
said, which are to be applied from time to time to the purchase of 

said bonds at their market value, not exceeding par, or to 
52 their redemption, as provided in the mortgage aforesaid ; this 

bond also will be received by the company at par and accrued 
interest In payment or exchange for any of its lands covered by the 
mertgage aforesaid at the current cash price of the same as fixed 
from time to time. 

In witness whereof the said The Texas and Pacific Railway Com- 
pany has caused these presents to be duly executed, sealed with its 
corporate seal, and attested by the proper signatures of its president 
or vice-president and secretary, this 15th day of May, A. D. 1875. 

, President. 
Attest : , Secretary. 


Certificate of Trustees. \ 


This bond is one of a series of bonds, each for the sum of one 
thousand dollars, lawful money of the United States of America, 
bearing seven per cent. interest per annum, payable yearly, said 
bonds being numbered consecutively from number one to number 
elght thousand nine hundred and eight. Thesaid bonds are secured 
by a first mortgage upon all the lands of the Texas and Pacific Rail- 
way Company in the State of Texas granted in aid of the construc- 
tion of its lines east of Fort Worth, and also upon the net income of 
said lines of railway, after deducting current expenses, reconstruc- 
tion and repairs, and the interest upon the first and second mort- 
gages on said lines of railway; and they are also receivable the 
same as money in payment or exchange for such lands at the cur- 
rent price of the same as fixed from time to time. 


? 


Trustees. 


And whereas the said board of directors, in execution of the power 
conferred upon them by the stockholders, did adopt, authorize, and 
approve this form of mortgage or deed of trust for the purpose of 
securing the said bond : 

Now this indenture witnesseth: That the said party hereto of the 
first part, for and in consideration of the premises and of the sum 
of one dollar to it duly paid by the party hereto of the second part, 
in order to secure the payment of the principal and interest of the 
said eighty-nine hundred and eight (8,908) bonds, according to the 
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tenor thereof, hath granted, bargained, sold, assigned, transferred, 
and conveyed, and by these presents doth grant, bargain, sell, assign, 


transfer, and convey, unto the said party of the second part, its and 


their lawful successor or successors in the trust hereby created 
53 and its and their assigns, all the lands heretofore granted to 
this company or in which this company in the State of 
‘Texas is in any manner interested, being all those sections or parts 
of sections or square miles of land acquired by the Texasand Pacific 
Railway Company or to be acquired by said company in construct- 
ing its lines of road east of Fort Worth, in the State of Texas, under 
or by virtue of the acts of incorporation of the Southern Pacific 
Railroad Company, the Southern Transcontinental Railroad Com- 
pany, the Memphis, El Paso and Pacific Railroad Company, or of 
the several supplements and amendments relating thereto, or under 
any of the special or general laws passed by the Legislature of the 
State of Texas and applicable to said companies or either of them, 
or to the Texas and Pacific Railway Company, the total quantity of 
lands so to be acquired in constructing said lines of railway being 
estimated at about 7,600,000 acres of land; also all the net income 
of the lines of railway and appurtenances of the said The Texas 
and Pacific Railway Company east of Fort Worth, in the State of 
Texas, being five hundred and twenty-four miles of railroad nearly 
completed, after deducting the expenses of operating and maintain- 
ing the same, and the interest and other resources due by reason of 
previous circumstances thereon, the same being the Texas and Pa- 
cific Railway Company’s lines of railway, constructed and to be con- 
structed, from the State line between Louisiana and Texas west- 
ward through Marshall and Dallas to Fort Worth, in the State of 
Texas, and from Texarkana, on the State line between Texas and 
Arkansas, to a point of junction via Clarksville, Paris, Bonham, and 
Sherman, with the line aforesaid at or near Fort Worth, and from 
Marshall aforesaid through the town of Jefferson to a point of junc- 
tion at or near Texarkana with the said line from Texarkana to 
Fort Worth, together with all the depots, depot grounds, locomo- 
tives, rolling-stock of every kind, and every appurtenance of every 
kind, real or ame requisite or convenient for the use and opera- 
tion of said lines of railway, including, also, all the net income 
arising from the leasehold interest of said company in the line of 
railroad of the Vicksburg, Shreveport and Texas Railroud Com- 
pany extending from Shreveport, in the State of Louisiana, to a 
connection with the line of railroad of the Texas and Pacific Rail- 
way Company at the State line between Louisiana and Texas. 

In trust, nevertheless, and upon the terms, trusts, and conditions 
and with the powers herein expressed. 

Article first. Section 1. No one of said bonds shall be deemed 
issued or be valid or secured by this mortgage until there shall have 
been endorsed upon it a certificate duly signed by the party of the 
second part, its successors or successor in this trust, to the effect fol- 


lowing, viz: 
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Trustees’ Certificate. 


This bond is one of a series of bonds, each for the sum of one 
thousand dollars, lawful money of the United States of America, 
bearing seven per cent. interest per annum, payable yearly, said 
bonds being numbered consecutively from number one to number 
eight thousand nine hundred and eight. The said bonds are 
secured by a first mortgage upon the lands of The Texas and 
Pacific Railway Company, in the State of Texas, granted in aid of 

the construction of its lines east of Fort Worth, and also 
54 upon the net income of said lines of railway after deducting 

current expenses, reconstruction and repairs, and the interest 
upon the first onl second mortgages on said lines of railway; and 
they are also receivable the same as money in payment or exchange 
for such lands at the current price of the same as fixed from time 
to time. 

Src. 2. No bonds shall be issued and secured under this mortgage 
until at least two million two hundred and fifty-four thousand 
(2,254,000) dollars of the outstanding land-grant bonds heretofore 
issued, as hereinbefore recited, under the mortgage to Edwards 
Pierrepont and William T. Walters, trustees, shall be deposited by 
the California and Texas Railway Construction Company with the 
party of the second part hereto, and shall be registered in the names 
of the second party, to be held as additional security for the bonds 
to be issued hereunder, until all of such land-grant. bonds shall 
have been so deposited or retired by the company and the mort- 
gage satisfied of record. 

Sec. 3. After the deposit of bonds as aforesaid the holders of any 
outstanding land-grant bonds shall have the right, until January 
1, 1876, to exchange their bonds, with accrued interest thereon at 
par, for the bonds issued under this mortgage at par, the bonds so 
received in exchange to be registered and held by the trustees as 
additional security, as provided in the preceding section. 

Sec. 4. After January Ist, 1876, the remainder of the bonds so to 
be issued and secured under this mortgage and exchanged for land- 
grant bonds may be issued and disvosed of as the board of directors 
may determine. 

Article second. It is further mutually agreed by and between the 
parties hereto that the said party of the first part will, with all 
reasonable despatch, make and deliver to the said party of the second 
“wnt true and accurate lists, schedules, and maps showing the num- 

ers, precise quantity of lands, the location, position, and boundaries 
of each and every piece, parcel, section, or parts of sections of the 
aforesaid lands now owned, or any lands which may be hereafter 
owned or acquired, by it not required for the necessary or conven- 
ient operation of the railroad of the party of the first part; and also 
lists and schedules showing the minimum valuation and prices at 
which the respective pieces, parcels, sections, or parts of sections of 
said lands may be sold and conveyed as hereinafter provided, which 
lists shall be approved by the board of directors and signed by the | 
president and secretary of the party of the first part, and also ap- 
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proved and signed by the party of the second part; but it is under- 
stood and agreed by and between the parties hereto that the said 
party of the first part, by and with the consent and approval in 
writing of the party of the second part, or of its successor or suc- 
cessors in this trust, may at any time, not oftener than once in each 
year, from the date of the last approval by the party of the second 
part revalue all of said lands not then sold, and reaffix to each par- 
cel or section of the then unsold lands a new minimum price, and 
upon the approval of the said party of the second part of such new 
valuation or minimum prices, the same shall thereafter become bind- 
ing upon both parties. 

And that the said party of the first part, with the consent in 
writing of said party of the second part, its successor or successors 
in this trust, may sell and convey any such lands not necessary or 

required to be retained for the convenience and use of the 
55 company, and that whenever the said party of the first part 

shall from time to time certify to said trustees that it has sold 
or contracted for the sale of any sections, parcel, or parcels of said 
lands the said trustee, its successor or successors in this trust, shall 
and will join with the said party of the first part in duly executing 
a deed or contract sufficient in law to convey to the purchaser, his 
heirs or assigns, all the right, title, interest, property, possession, 
claim, demand, and estate of both the parties to this Sedentare In 
wand to the parcel or section of land so sold; and the said) party of 
the second part shall and will deliver sueh deed or contract to such 
purchaser upon receiving from him the whole price of such parcel 
or section of land, either in cash, or, if such land be sold upon eredit, 
then upon receiving fram sueh purchaser such portion of the said 
price as shall be agreed to be paid in cash (whieh shall not be less 
than ten per cent, of the whole price), together with a bond for the 
residue of the purchase-money, secured by mortgage upon the land 
thus sold, executed by the purchaser to said party of the second part 
in due form, to secure to it the payment of the residue, with interest 
thereon at the rate of not less than seven per cent. per annum, pay- 
able semi-annually or annually, and every such bond and mortgage 
shall contain a provision to the effect that in case the interest thereon 
shall remain in arrear and unpaid for six months after the same 
shall become due, then the whole amount of the principal sum men- 
tioned therein shall thereupon, immediately after the expiration of 
the said six months, become due and payable, and every such mort- 
gage shall also contain a personal obligation on the part of the pur- 
chaser and mortgagor to pay the principal and interest thereby 
secured at the times and according to the terms, tenor, and legal effect 
of said bond therein mentioned. The deeds so to be given shall bear 
even date with the bonds and mortgages so to be executed, and shall 
specify the actual and true amount of the whole consideration money 
or price and the manner in which the same has been paid or secured, 
Every such bond and mortgage shall be held by said trustee for the 
purpose of the trusts herein declared and as part of the trust estate 
and as security for the bonds this mortgage is given to secure, 

Sales may also be made in like manner of any seetion or pareel 
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of said land at less than the minimum prices affixed to the same as 
aforesaid: Provided, That the president or vice-president and land 
commissioner of the said railway company shall make and furnish 
to said trustees an affidavit that the price agreed on is, in their opin- 
ion, the full market value of the ial so agreed to be sold: And pro- 
vided, That the aggregate on all sales then previously made shall 
be equal to or above the aggregate of all the fends sold as specified 
in said schedule. No bond and mortgage taken for the lands sold 
shall run more than ten years. 

The consideration money in any such sales of said land may be 
paid either in whole or in part by delivering to said trustees to be 
cancelled one or more of the said series of bonds which may have 
been issued by the said railway company as aforesaid at their par 
value and interest accrued, and payments upon any such mortgage 
of the purchaser of any of said lands may be made by delivering to 
said trustees one or more of said bonds of the said railway company 
as aforesaid at their par value and accrued interest, amounting in 
the aggregate to said consideration or purchase money, and two or 
more purchasers of said lands may unite and pay a part or all of the 
aggregate amount of consideration money of their purchases or a part 
of all the aggregate amount of their mortgages by delivering to said 
trustees said bonds to the amount of such payments to be can- 

celled, 
56 And it is further provided by these presents that if the 

lands which the said railway company is entitled to acquire 
as aforesaid under the provisions of said acts or of any act or acts of 
the Legislature of the State of Texas in that behalf shall not be ae: 
quired, secured, and selected within a reasonable time aller the exe: 
eution of these presents, and said schedules and descriptions thereof 
shall not be prepared and delivered as aforesaid by the said party of 
the first part, then the same may be done by the parties of the see- 
ond part in the same mode, but in the name of the said party of the 
first part, and recorded as aforesaid, and shall in like manner be- 
come a part of this indenture as though said description had been 
written in the body of this indenture, and shall be affixed to this in- 
strument in the same manner and with the like effect as if done by 
the party of the first part; and to that end and a such trustees 
are hereby authorized and empowered to do all things requisite and 
necessary under the provisions of the said acts to entitle them to ac- 
quire, secure, and select such lands in the name of the said party of 
the first part. 

And it is further agreed between the parties hereto that out of the 
proceeds of sales of the aforesaid lands the said party of the second 
part shall pay from time to time, as required by the said party of 
the first part, all necessary and proper expenses of the land depart- 
ment of the said party of the first part, as shown by accounts thereof, 
to be duly verified, including salaries, office expenses of land com- 
missioners, expenses of appraising, surveying, and locating lands, 
taxes, stamps, and fees, expenses of advertising, printing, and sta- 
tionery, aaa of foreign agents, commissions on sales made by agents, 
gratuitios and allowances for improvements, and legal expenses; and 
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that said party of the second part shall retain to its own use, out of 
the proceeds of said sales, its own just allowances for services ren- 
dered and expenses incurred in the premises; and that the balance 
of the proceeds of sales of the aforesaid lands shall be appropriated 
to the purpose of the sinking fund hereinabove provided for the re- 
demption of the bonds hereby secured, except as herein otherwise 
directed. 

And it is further mutually agreed by and between the parties 
hereto that in the event of a conflict of claims to the title of any of 
the above-described lands on the part of pre-emptors or other claim- 
ants or of actual settlers thereon the said party of the first part and 
the said trustees shall have power to amicably compromise, settle, 
and adjust such claims on such terms as said trustees shall approve. 

Article third, And the said The Texas and Pacifie Railway Com- 
pany, the party of the first part hereto, does hereby, for itself and tts 
stuccessors, covenant, promise, and agree to and with the said parties 
of the second part and the surviver of them and their and his sue 
eossors and successor that the suid party of the first part and its sue- 
eossors shall and will, at any time or times hereafter and from time 
to time, execute, acknowledge, and deliver under its corporate seal 
to the said parties of the second part and the survivor of them and 
their and his successors and successor all such further and other as- 
surances, deeds, mortgages, obligations, transfers, Indentures, and 
instruments in writing, and shall and will do all such further acts 
and things as shall or may be proper or necessary or as their or his 
counsel learned in the law shall deem necessary, proper, or expedient 
for the better and more effectual securing the payment of the series 
of bonds provided to be issued under and by virtue of these presents 


and the interest due or to grow due thereon and for carrying into 


effect the interest, design, object, and purpose of these presents or 
making, preserving, continuing, and keeping valid and effect- 
57 ual the lien and incumbrance created or intended to be cre- 
ated by the execution, delivery, and recording of this indent- 
ure upon all the lands or real estate now owned, possessed, or acquired, 
or which shall hereafter be owned or acquired, by the said party of 
the first part and hereby granted and conveyed or purporting and 
intended so to be. | | 
Article fourth. And it shall be the duty of any trustees or trustee 
who shall act as trustees or trustee under and by virtue of these 
presents, whether named in this instrument or who may be the suc- 
cessors or successor of those named herein, on or before the fif- 
teenth day of December in each year to publish in one or more 
newspapers having general circulation in the cities of New York 
and Philadelphia, at their discretion, an advertisement setting forth 
the amount of said sinking fund then on hand and requesting the 
holders of said bonds to send written proposals to said trustees 
specifying the terms respectively for which they would be willing to 
sell bonds held by them, and said advertisement having been pub- 
lished for sixty days the trustees shall apply said amount to the 
purchase of such of said bonds as shall have been offered at or less 
than par, but if said bonds cannot be purchased at or less than par 
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by the said trustees then it shall be the duty of such trustees, with- 
out any reasonable delay, to designate by lot a number of bonds 
sutticient to equal as near as may be the accumulations of the said 
fund nc ads 2 thereto for redemption at the par value thereof, and 
after notice for sixty days, published in one or more newspapers in 
Philadelphia and New York, stating the numbers of the bonds so 
designated for redemption, interest on the said so designated bonds 
shall cease, and all moneys appertaining to said sinking fund, which 
shall come into the hands of the trustees from the sale of lands or 
otherwise, shall, for the time being and until the same can be applied 
to the purchase of said bonds or to their redemption by lot, be de- 
posited inone or more of the trust companies in the cities of New York 
or Philadelphia upon the best terms which the said trustees, in their 
revsonable discretion, can obtain for the same; and if more of said 
bonds are offered at par or less than par than the amount of the 
sinking fuudon hand then the trustees may select and pay by lot 
trom those offered, after giving preference first to the lowest bidders, 

And the trustees er trustee who shall act under and by virtue of 
these presents shall as often as once in each year during the coutin- 
uance of their trusteeship, i required by the party of the first part, 
make and furnish to said party of the first part a detailed statement 
of the moneys and securities in their hands as such trustees and of 
such other matters connected with their said trusteeship as the said 
party of the first part may reasonably require. 

Whenever the trustees shall receive any of the bonds above men- 
tioned or the scrip issued for interest on said bonds in payment for 
land sold or mortgages held by them as such trustees,or by the pur- 
chase or redemption of such bonds as above provided, the same 
shall be immediately cancelled and shall thereafter only be held as 
vouchers by said trustees. | 

Article fifth. And it is further agreed and provided that if default 
shall be made in the principal sum or sums by virtue of the said 
bonds or any of them or any part thereof at maturity it shall be the 
duty of the trustees thereupon to proceed and sell such of the said 
lands hereby conveyed as shall then remain unsold, or so much 
thereof as may be necessary to raise sufficient moneys to pay off and 
fully satisfy and discharge all and singular the said bonds then out- 
standing, together with all costs, charges, and expenses of making 
such na and of executing the trusts hereby created and in at- 

tending to the business thereof, and in such case the trustees 
58 may, in their own discretion, sell such lands in parcels, at 

public or private sale, at such time or times and at such 
place or places and at such price or prices as they, the said trustees, 
in their discretion, may deem best for the interests of the said bond- 
holders, and they shall have power, in their discretion, to hold auc- 
tion sales for the purpose of selling said lands in portions from time 
to time, and the proceeds of all and singular of such sales, after de- 
ducting and paying all the expenses attending the same and for 
executing the trusts hereby created, shall be applied to the payment 
of such of said bonds as shall then be outstanding, but if the net 
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proceeds of such sale shall not be sufficient to pay off said bonds in 
full then the said proceeds shall be applied pro rata. 

Article sixth. This indenture further witnesseth, and these pres- 
ents are upon this express condition, that upon the payment In full 
of said bonds and interest due thereon then these presents and the 
estate hereby granted in respect to the said lands hereby granted 
and conveyed as shall not then have been sold and disposed of, at 
the time of the payment of all of said bonds and interest, shall cease 
and be void, and the said The Texas and Pacific Railway Company 
shall, in respect to said last-mentioned matters, be immediately re- 
invested in om and in fact with the said land unsold and the per- 
sonal estate appertaining thereto, and shall be reinvested in law and 
in fact with all of such other lands and premises hereby granted 
and conveyed as shall not then have been sold or otherwise disposed 
of without any entry or otheract whatever, and the said party of the 
first _— covenants and agrees to cause this deed to be duly recorded 
in all proper places, and will satisfy, pay, and discharge all taxes, 
vharges, liens, and other burdens which either exist or may here- 
after be imposed or arise upon all or any part of the property hereby 
granted or conveyed or intended so to be, but all ae payments 
wand charges shall be reimbursed to the first party from the proceeds 
of lands sold as provided in article second, and the trustees assume 
no duty or responsibility on these subjects or in relation to any 
other matter except as herein expressly provided. 

The said party of the first part hereby further covenants and 
agrees to and with the said party of the second part and the survivor 
of them and with their and his successors and successor that the 
party of the first part shall and will, from time to time and at all 
times hereafter, pay to the said party of the second part and the 
survivor of them and their mal his successors and successor all 
costs, charges, and expenses that the trustees may sustain or be put 
to in the execution of the trusts hereby created; and, further, that 
the said party of the first part shall and will, from time to time and 
at all times hereafter, keep the said trustees fully indemnified and 
saved harmless against all such costs, charges, and expenses. 

Article seventh. And it is further hereby sential and agreed 
that the said party of the second part and the survivor of them and 
their and his successors and successor shall be and are by these 
presents fully authorized and empowered to make and appoint, by 
and with the consent of the slime nen of the party of the first part, 
all such agents and attorneys-in-fact and all such attorneys, coun- 
sellors, clerks, and other agents as they may think proper, and to 
invest them and each of them with such powers, general or special, 
as they may see fit to grant, and in the execution of the duties of 
the trusts conferred upon them by this indenture they may, at their 
discretion, proceed and act by such agent or agents, attorney or at- 
torneys, in any and all cases where they may consider it expedient 
so to do, and all acts done by them, by or through any such agents 

or attorney, shall be, to all intents and purposes, as effectual, 
59 valid, and binding as if done by the said parties of the sec- 
ond part or the survivor of them or their or his successors 
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or successor in person. And the said parties of the second part, or 
any person or persons acting as trustees or trustee under this indent- 
ure, shall not be answerable for the default or other misconduct of 
such agent or agents, attorney or attorneys in fact, attorneys or 
counsellors, clerks or other agents, unless chargeable with wilful neg- 
ligence in their selection; and further, neither of the trustees shall 
be answerable or responsible in any way for the acts, omissions, or 
default of his associate trustee, nor shall either of the trustees be 
responsible for anything short of wilful default in the discharge of 
his duties. The trustees under this mortgage or deed of trust shall 
be and they are fully authorized and empowered, by and with the 
consent of the president of the party of the first part, by writing, 
under their hands and seals, to constitute and appoint a general at- 
torney or agent, and to delegate to such general attorney or agent 
any and every power and authority by such trustees possessed, or 
capable of exercise by them, by virtue of the provisions of this in- 
strument, and which shall be lawfully capable of delegation, and 
every act done by virtue of the delegated power by such general 
attorney or agent shall have like force and effect in every respect as 
if the same were done by said trustees themselves, 

This trust shall extend to such bonds and such only as shall be 
countersigned by the trustee, and when all of said bonds shall be 
satistied and discharged this trust shall cease, The trust shall also 
cease at the end of twenty-four calendar months after the principal 
moneys of said bonds shall fall due, as to all such bonds as shall 
not then have been presented for payment, and whenever said trust 
shall determine the trustees will reconvey to said party of the first 
part, its successors or assigns, all their rights, title, and interest of, in, 
and to all of said property which may not have been previously 
sold or otherwise disposed of. 

In case of the death, incapacity to serve, or resignation of either 
trustee all of the estate and interest hereby created shall vest in the 
other trustee as fully as if he only had been named in and had ex- 
ecuted this deed as the trustee. 

No trustee shall resign his trusteeship herein without giving 
notice in writing of his intention so to do to the president or secretary 
of the said railway company thirty days prior to his resignation ; 
and whenever it shall happen from any cause that there shall be 
only one trustee it shall be lawful for the said railway company or 
any of the bondholders to apply in writing to the Chief Justice or 
any associate justice of the Supreme Court of the United States to 
appoint another trustee to supply the vacancy, but until such va- 
cancy shall be supplied as aforesaid all the powers, duties, and _ trusts 
which the said parties of the second part are by this indenture re- 
quired or authorized to execute or discharge shall devolve upon 
and may be executed and discharged by the remaining trustee, and 
the said justice is hereby authorized, after giving notice of ten days 
to the remaining trustee, in writing, addressed to him through the 
post office, unofficially, and without legal proceedings, to appoint a 
suitalle person, in his judgment, as trustee to fill such vacancy, and 
the person so appointed shall be and act as trustee, and, with the 


Sieninecns 


on 
TES FEE Ea? 
To ree ee ee eee ee . 


5 2 ae 
eregaemysiaiemennanetiarenn 
7 SaaS 2 DeLana ne ana eae 


A A A AOA LOOO ELT A Ae rt 
ns = RS a 
é "Ee AT Rae 
nome roma -~ 
aes 


RS IE acca Ag a, 
= é mannii ED se ae tT 
re 


St ll, ttt sag Mi tat ste 
a - 


oa 
ena 
. 


She THE TEXAS AND PACIFIC RAILWAY Co. VS, 


remaining trustee, exercise all the powers and discharge all the 
trusts and duties which by this indenture belong to the parties of 
the second part as lawfully, fully, and effectually as if done by the 
said parties of the second part acting in person. And if it should 
so happen at any time that the trusteeship shall be entirely vacant 
and no trustee shall remain or survive then and in such case the 
said Chief Justice or associate justice, upon application in writ- 

ing of the president of the company or any of the bond- 
60 holders, may summarily and without legal proceedings ap- 

point two, in his opinion, fit and suitable persons to fill said 
oftice of trustees; and the said two persons thus appointed shall be 
and act as trustees under this indenture, lawfully exercising all the 
powers and executing and discharging all the trusts and duties 
hereby belonging to the said parties of the second part. 

And it is hereby further provided that if at any time only one 
trustee shall survive or remain, then and in such ease he shall be, 
and is hereby, authorized, so long as he remains sole trustee, to exer- 
cise all the powers and exercise and discharge all the trusts and 
duties which by this indenture belong to the said parties of the 
second part as fully, effectually, and lawfully as both the said parties 
might or could do if personally acting. 

In witness whereof the said party of the first part has hereunto 
affixed its corporate seal and has caused these presents to be attested 
by its president and secretary, in pursuance of a resolution of its 
board of directors, the day and year first above written. 


[SEAL. ] THOS. A. SCOTT, President. 
Attest: - C. E. SATTERLEE, Secretary. 


Signed, sealed, and delivered in the presence of— 
JNO. P. GREEN. 
HENRY C.SPACKMAN. 


We, William T. Walters and George D. Krumbhaar, the trustees 
named in the foregoing deed, accept the trust therein mentioned 
aud agree to perform the same nde te to the best of our ability. 

W. T. WALTERS, 
GEO. D. KRUMBHAAR, 
Trustees. 


61 STATE OF PENNSYLVANIA, da 
City and County of Philadelphia, { “~* 


Be it remembered that on this twentieth day of September, A. 
D. one thousand eight hundred and seventy-five, before me, the 
subscriber, a notary public in and for the city of Philadelphia 
and State of Pennsylvania, personally appeared Thomas A. Scott, 
Esquire, president of the within-named corporation, the Texas and 
Pacific Railway Company, who, being duly sworn, deposes and says 
that he was personally present at the execution of the within in- 
denture of mortgage and did affix the common or corporate seal of 
the said corporation, the Texas and Pacific Railway Company, 
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thereto; and that the seal so affixed is the common or corporate seal - 
of the said The Texas and Pacific Railway Company, and that the 

foregoing indenture of mortgage was duly phos: sealed, and deliv- 
ered by and as and for the act and deed of the said The Texas and 
Pacific Railway Cempany for the uses and purposes therein men- 
tioned, and that the signature of this deponent to the said indenture 
of mortgage, as president of the said corporation, is of this deponent’s 


own proper handwriting. 
THOS. A. SCOTT. 


Sworn and subscribed before me the day and year aforesaid. 
- [SEAL.] HENRY C. SPACKMAN, 
Notary Public. 


STATE OF PENNSYLVANIA, oe 
City and County of Philadelphia, § ~~’ 


Be it remembered that on the twentieth day of September, A. D. 
one thousand eight hundred and seventy-five, before me, the sub- 
scriber, a notary public in and for the city of Philadelphia and State 
of Pennsylvania, personally appeared Charles E. Satterlee, who, being 
duly sworn according to law, deposes and says that he is the secre- 
tary of the Texas and Pacific Railway Company, the corporation 
named in the above and foregoing indenture of mortgage; that he 
was personally present at the execution of the said indenture of 
mortgage and saw the corporate seal of said company affixed thereto; 
that Thomas A. Scott, the president of the said company, did then 
sign, seal, and deliver the said indenture of mortgage as his act and 
deed and as the act and deed of said company, by virtue of the 
‘ authority vested in him as such president to execute the same, August 

tenth, anno Domini one thousand eight hundred and seventy- 
62 five, and desire that the said indenture of mortgage might be 

recorded as such act and deed; that the seal so affixed is the 
common or corporate seal of the said company ; that he, the deponent, 
at the same time signed his name to the said indenture of mortgage 
as a subscribing witness thereto, and, as said secretary, in attestation 
of the due execution and delivery thereof, and that the names of the 
said president and of this deponent subscribed to the said indenture 
of mortgage as aforesaid are of their own proper and respective 


handwriting. FE. SATTERLEI 
C. E. SATTERLEE. - 


Sworn and subscribed before me the day and vear aforesaid. 
[SEAL. ] HENRY C. SPACKMAN, 
Notary Public. 


I have carefully examined the various acts of Congress and stat- 
utes of the State of Texas and other official documents referred to in 
the foregoing mortgage; also the trust deeds recited therein, and the 
proceedings of the stockholders and board of directors of the Texas 
and Pacitic Railway Company authorizing the execution of the same, 
which were prepared by me, and I am satisfied that the recitals and 
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Various provisions contained in the mortgage create a valid lien upon 
the property as therein stated and set forth, and are amply sutticient 
to subordinate the property therein described to the payment of 
principal and interest of the bonds authorized and to fully protect 


the nights of the bondholders, 
THEO, CUYLER. 


63 This indenture, made the twenty-third day of March, A. 
D. 1876, by and between the Texas and Pacific Railway 
Company, a corporation created by and existing under the laws of 
the United States, party of the first part, and William T. Walters 
and Geo. D. Krumbhaar, trustees, party of the second part— 
Witnesseth: Whereas the stockholders of said company, duly 
convened in corporate meeting, on the twenty-ninth day of March, 
1875, after authorizing and providing by their resolutions for the 
issuing of bonds and the protectiou of the same by mortgages or 


deeds of trust, said bonds being at the rate of twenty-five thousand 


(25,000) dollars per mile of completed road, the proceeds of the 
same to be applied to the completion and equipment of said five 
hundred and twenty-four (524) miles of railway and to the payment 
of the indebtedness of the company, did— 

Resolve that the board of directors shall be, and they are hereby, 
requested and fully authorized and empowered to provide for and 
to issue eighty-nine hundred and eight (8.908) income and land- 
grant bonds, each for the sun of one thousand dollars, bearing 
seven per cent. terest, the taterest and the pay of said bonds 
to be payable tn United States currency, and said: bonds to mature 
Ny forty Years from Chetry date, and to secure the pavarent af the te 
terest and the principal ef said bonds by a first morigage upon all 
the lands heretofore granted to this company, or a whieh this con: 
pany ta said State is th any Manner Interested, being a first Hen or 
charge upon all those sections or parts of sections or square niles of 
land acquired by the Texas and Pacific Railway Company, or te be 
acquired by said company in constructing its lines of read east of 
Fort Worth, under or by virtue of the acts of incorporation of the 
Southern Pacific Railroad Company, the Southern Transcontinental 
Railway Company. the Memphis, El Paso and Pacific Railroad 
Company, or of the several supplements and amendments relating 
thereto, or under any of the special or general laws passed by the 
Legislature of the State of Texas, and applicable to said companies 
or either of them, or to the Texas and Pacific Railway Company, 
the total quantity of land so to be acquired in constructing said 
lines of railway being estimated at about 7,600,000 acres, and said 
mortgage or deed of trust shall also include the net income of the 
company from the operating of its lines east of Fort Worth, after 
providing for the operating expenses, the current repairs and recon- 
structions, and the interest on the first and second mortgages here- 
inbefore provided for, and there shall be included in said mortgage 
or deed of trust a provision for a sinking fund out of the net pro- 
ceeds of sales of land, and by the receiving of say] bonds in pay- 
ment for purchases of lands covered by the mortgake. The bonds 
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thus provided for shall be exchangeable for outstanding land-grant 
bonds and used in purchase of material and supplies and for con- 
struction work, or may be applied toward the payment of any of 
the company’s indebtedness or obligations, 

The which mortgage or deed of trust for the protection of bonds, 
to be issued under its security and protection, was duly made and 
executed on the 15th day of May, 1875. 

And whereas said mortgage or deed of trust describes, ¢néer alia, a 
portion of the premises therein granted to said trustees, to be held 
in trust for the security and protection of the bondholders, in the 

words following : 
64 Also all the net income of the lines of railway and appur- 

tenances of the said The Texas and Pacific Railway Company 
east of Fort Worth, in the State of Texas, being five hundred and 
twenty-four miles of railroad, nearly completed, after deducting the 
expenses of operating and maintaining the same and the interest 
and other resources due by reason of previous circumstances thereon, 
the same being the Texas and Pacitic Railway Company’s lines of 
railway, constructed and to be constructed, from the State line be- 
tween Louisiana and Texas, westward through Marshall and Dallas 
to Fort Worth, in the State of Texas, and from Texarkana, on the 
State line between Texas and Arkansas, to a point of Junction via 
Clarksville, Paris, Bonham, and Sherman, with the line aforesaid, 
ator near Port Worth, and from Marshall aforesaid through the 
town of Jefferson to a point of Junction at or near Texarkana with 
the said Tine from Texarkana to Port Worth, tagether with all the 
depots, depot grounds, LOCOMIOLVES, rolling stock of every Rind, and 
every appurtenance af every Kind, real or personal, requisite or con- 
Venient for the use and operation of said lines of railway, Including, 
also all the net tacome arising from the leasehold interest of said 
company in the line of railread of the Vicksburg, Shreveport, and 
‘Texas Railroad Company, extending from Shreveport, in the State 
of Louisiana, to a connection with the line of railroad of the Texas 
and Pacitic Railway Company at the State line between Louisiana 
and Texas; 

And whereas it was the design and intent of the parties that not 
only the net income so issuing out of and derived from said line 
of railway, but also the said line of railway and its appurtenances 
of all kinds, subject nevertheless to the prior mortgages thereon, 
should be granted and conveyed by way of trust as security for the 
payment of the interest and principal of the said bonds, as the same 
should come to be due, and it was so expressly agreed with the 
holders of the land-grant bonds issued under the land-grant mort- 
gage heretofore created by the Texas and Pacific Railway Company, 
July Ist, 1872, the which oat are agreed to be exchanged for bonds 
issued under the protection of the mortgage or deed of trust of May 
15th, 1875 ; 

And whereas said mortgage or deed of trust, while it includes 
the net income of said lines of railroad, does not expressly describe 
as including therein the said lines of railroad and appurtenances | 
out of which said income issues and from which the same is derived, 
6—97 : 
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and now by these presents it is designed and intended, in conform- 
ity with the design and intention and understanding and agreement 
of the parties, and also of the holders of the bonds issued under pro- 
tection of the mortgage or deed of trust of July 1st, 1872, to cover 
and include the said lines of railway and appurtenances in the 
security held for the protection of the said holders of bonds issued 
under the protection of the mortgage or deed of trust of May 15th, 
1875, and it is the design and intent of these presents to effectuate 
this purpose ; 

And whereas in the said indenture dated May 15, 1875, to which 
this is supplementary, a covenant for further assurance of title was 
contained, under which a request has been made for the execution 
of this supplementary instrument, which covenant is in the words 
following: 

Article third, And the said The Texas and Pacific Railway Com- 
wny, the party of the first part hereto, does hereby, for itself and 
its successors, covenant, promise, and agree to and with the said 

parties of the second part and the survivor of them and their 
65. and his successors and successor that the said party of the 

first part and its suecessors shall and will, at any time or 
times hereafter and from time to time, execute, acknowledge, and 
deliver under its corporate seal to the said parties of the second 
part and the survivors of them and their and his successors and 
successor all such further and other assurances, deeds, mortgages, 
obligations, transfers, indentures, and instruments in writing, and 
shall and will do all such further acts and things as shall or may 
be proper or necessary or as their or his counsel learned in the Jaw 
shall deem necessary, proper, or expedient for the better and more 
effectual securing the payment of the series of bonds provided to be 
issued under and by virtue of these presents and the interest due 
or to grow due thereon and for carrying into effect the interest, de- 
sign, object, and purpose of these presents or making, preserving, 
continuing, and keeping valid and effectual the lien and incumbrance 
created or intended to be created by the execution, delivery, and re- 
cording of this indenture upon all lands or real estate now owned, 
possessed, or acquired, or which shall hereafter be owned or acquired, 
by the said party of the first partand hereby granted and conveyed 
or purporting and intended so to be. 

And whereas at a meeting of the directors of the Texas and Pa- 
cific Railway Company it Was resolved that the president or vice- 
president and secretary of this corporation be, ond they are hereby, 
authorized and requested to aflix the common and corporate seal of 
this company, aad duly to attest the same, to a supplemental deed 
of trust or mortgage to the deed of trust or mortgage covering the 
land grant and net income of this company, dated May 15th, 1875, 
by which supplemental writing the lines of railway and appurte- 
nances of this company subject to the lien of prior mortgages, 
amounting to $25,000 per mile upon the lines east of Fort Worth, 
are made part of the security of the holders of bonds issued under 
the protection of said deed of trust of May 15th, 1875, the which 
supplemental deed of trust or mortgage effectuates the original un- 
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derstanding and agreement of the parties as to the security to be 
given for the protection of said bonds; the which supplemental 
deed of trust or mortgage is in the words following: 

Now this indenture witnesseth: That for and in consideration of 
the facts hereinbefore recited, and for the better security of the bonds 
issued under said deed of trust dated May 15th, 1875, and in ful- 
filment of the understanding and agreement under which said bonds 
were created, and in further consideration of the sum of one dollar 
by the party of the second part to the party of the first part in hand 
paid, the receipt whereof is acknowledged, the party of the first 
part hath granted, bargained, sold, conveyed, transferred, and set 
over, and by these presents doth grant, bargain, sell, convey, assign, 
transfer, and set over, unto the said party of the second part, the 
lines of railway and appurtenances of the said Texas and Pacific Rail- 
way Company east of Fort Worth, in the State of Texas, being five 
hundred and twenty-four miles of railroad nearly completed, after 
deducting the expenses of operating and maintaining the same and 
the Interest and other resources due by reason of previous cireum- 
stances thereon, the same being the Texas and Pacitic Railway Com- 
pany’s lines of rmulway, constructed and to be constructed, from the 
State line between Louisiana and Texas westward through Mar 
shall and Dallas to Fort Worth, in the State of Texas, and from 
| Texarkana, on the State line between Texas and Arkansas, to a 
G6 point of Junction via Clarksville, Paris, Bonham, and Sher- 

man with the line aforesaid at or near Fort Worth, and 
from Marshall aforesaid through the town of Jefferson to a point of 
junction at or near Texarkana with the said line from Texarkana 
to Fort Worth, together with all the depots, depot grounds, loco- 
motives, rolling-stock of every kind, and every appurtenance of 
every kind, real or personal, requisite or convenient for the use and 
operation of said lines of railway ; including, also, all the net income 
arising from the leasehold interest of said company in the line of 
railroad of the Vicksburg, Shreveport and Texas Railroad Company, 
extending from Shreveport, in the State of Louisiana, to a connec- 
tion with the line of railroad of the Texas and Pacific Railway Com- 
pany at the State line between Louisiana and Texas, under and sub- 
ject, nevertheless, to the lien and charge of prior encumbrances 
thereon, and subject to all the trusts, limitations, conditions, and pro- 
visions of every kind mentioned and set forth in the deed of trust 
dated May 15th, 1875, whereto this instrument of writing is sup- 
plementary, | 

In witness whereof the said The Texas and Pacitie Railway Com- 
pany, party of the first part, has hereto affixed its common and 
corporate seal, and has caused the same to be attested by its prest- 
dent and secretary, in pursuance of a resolution of its board of di- 
rectors, the day and year first above written. 

THOMAS A, SCOTT, President. 
Attest: 
[SEAL. ] C. E. SATTERLEE, Secreéary. 
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Signed, sealed, and delivered in the presence of— 
C. P. MACKIE. 
HENRY C. SPACKMAN. 


We, William T. Walters and George D. Krumbhaar, the trustees 
named in the foregoing deed, accept the trust therein mentioned and 
agree to perform the same according to the best of our ability. 

W. T. WALTERS, 
GEO. D. KRUMBHAAR, 
Trustees. 


67 STATE OF PENNSYLVANIA, 1... 
City and County of Philadelphia, { ~* 


Be it remembered that on this twenty-third day of March, A. D. one 
thousand eight hundred and seventy-six, before me, the subscriber, a 


_ notary public in and for the city of Philadelphia and State of Penn- 


svylvania, personally appeared Thomas A. Scott, Esquire, president of 
the within-named corporation, The Texas and Pacific Railway Com- 
pany, who, being duly sworn, deposes and says that he was person- 
ally present at the execution of the within indenture of mortgage 
and did affix the common or corporate seal of the said corporation, 
The Texas and Pacific Railway Company, thereto, and that the seal 
so affixed is the common or corporate seal of the said The Texas and 
Pacific Railway Company, and that the foregoing indenture of mort- 
gage was duly signed, sealed, and delivered by and as and for the 
act and deed of the said The Texas and Pacific Railway Company 
for the uses and purposes therein mentioned, and that the signature 
of this deponent to the said indenture of mortgage as president of 
the said corporation is of this deponent’s own proper handwriting. 
THOMAS A. SCOTT. 


Sworn and subscribed before me the day and year aforesaid. 
[SEAL. ] HENRY C. SPACKMAN, 
Notary Public. 


STATE OF PENNSYLVANIA, na 
City and County of Philadelphia, 


Be it remembered that on the twenty-third day of March, A. D. one 
thousand eight hundred and seventy-six, before me, the subscriber, 
a notary public in and for the city of Philadelphia and State of 
Pennsylvania, personally appeared Charles E. Satterlee, who, being 
duly sworn according to law, deposes and says that he is the secre- 
tary of the Texas and Pacific Railway Company, the corporation 
named in the above and foregoing indenture of mortgage; that he 
was personally present at the execution of the said indenture of 
mortgage and saw the corporate seal of said company affixed 
thereto; that Thomas A. Scott, the president of the said company, 
did then sign, seal, and deliver the said indenture of mortgage as 
his act and deed and as the act and deed of said company by virtue 
of the authority vested in him as such president to execute the 
same , anno Domini one thousand eight hundred and seventy- 
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six, and desires that the said indenture of mortgage might be 
68 recorded as such act and deed ; that the seal so affixed is the 

common or corporate seal of the said company; that he, the 
deponent, at the same time signed his name to the said indenture of 
mortgage as a subscribing witness thereto and as said secretary in 
attestation of the due execution and delivery thereof, and that the 
names of the said president and of this deponent subscribed to the 
said indenture of mortgage as aforesaid are of their own proper and 


respective handwriting. CES E 
. E. SATTERLEE. 


Sworn and subscribed before me the day and year aforesaid. 
[SEAL. | HENRY C. SPACKMAN, 
Notary Public. 


69 Amended Answer. 
United States Circuit Court, Southern District cf New York. 


Henry S. MARLOR 
vs. 
Tue TEXAS AND Pacitric RAILWAY COMPANY. 


‘ 


Dillon & Swayne, attorneys for defendant, 195 Broadway, New 
York. 


U.S. circuit court. Filed Ap’! 15, 1884. , 
TIMOTHY GRIFFITH, Clerk. 


Due and timely service of a copy of the within answer is hereby 
admitted. Service herewith of copies of bond & mortgage referred 
to herein is hereby waived. 

Dated Ap’l 15, 1884. 

DOS PASSOS BROS., 
Alt’ys for PU ff. 


70 Amended Answer. 
United States Circuit Court, Southern District of New York. 


Henry S. MARLOR 
against 
THe TExAS AND PactFic RAILWAY COMPANY. 


The defendant, by Dillon and Swayne, its attorneys, answering 
the complaint herein— 


I. 


First. Admits that it was duly incorporated under and by virtue 
of the acts of Congress of the United States of America. 

Second. It admits that on or about the 29th day of March, 1875, 
‘the stockholders of defendant company, under and by virtue of its 
corporate powers and privileges, duly convened in corporate meet- 
ing, adopted, among others, a resolution authorizing the issue of 
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eighty-n*ne hundred and eight income and land-grant bonds, but 
it alleges that only a part of said resolution is set forth in the second 
paragraph of the complaint, and that the full text of said resolu- 
tion Is as appears in paragraph first of part II of this answer. 
Third. It admits that, in pursuance of said resolution of 
71 defendant’s stockholders and in pursuance of the authority 
conferred by its charter and of the several acts of Congress 
of the United States of America under which defendant was incor- 
porated, the said defendant caused to be made, executed, and issued 
eight thousand eight hundred and fifty-seven (of a total authorized 
issue of eight thousand nine hundred and eight) bonds, styled in- 
come and land-grant bonds, each of the general form and tenor as 
set forth in the copy of one of said bonds incorporated in the third 
article of the complaint. It admits that said bonds were duly signed 
by the president and secretary of defendant company and were duly 
sealed with its seal, but it denies that said bonds were executed and 
issued on or about the 15th day of May, 1875, and alleges the fact 
to be that said bonds were executed at various dates thereafter and 
were issued in sections or installments on several dates subsequent 
to said 15th of May, 1875, viz. a part as of January 1, 1876; a part 
as of July Ist, 1876, and a part as of July Ist, 1877. 
Fourth. It denies any knowledge or information sufficient to form 
a belief as to the purchase by the plaintiff at any place or at any 
time of any of said income and land-grant bonds, and it denies any 
knowledge or information suflicient to form a belief as to the owner- 
ship by plaintiff at any time of any of said bonds in excess of 110 
thereof. It alleges that all of said income and land-grant bonds are 
“registered ” obligations, payable to a payee therein named or his 
assigns and not to bearer, and that frequently the registered holders 
of said bonds are not the actual holders or owners thereof. It 
further alleges that said 110 bonds, being the maximum number 
held by plaintiff at any time or times within the knowledge of de- 
fendant company as derived from or shown by its registry of said 
bonds, were registered in the name of plaintiff in the amounts and 
of the dates as folluws, viz: 50 of said bonds were registered 
72 on the 1st day of May, 1881; 20 thereof on the 27th day of 
April, 1883, and 40 thereof on the 16th day of October, 1883. 

It alleges that the aggregate of the amounts thus registered, viz., 
110 of said bonds, constituted the full amount of plaintiff’s registered 
holdings at the time of the commencement of this action or at any 
time prior thereto. It denies any knowledge or information sufh- 
cient to form a belief as to whether plaintiff was, at the time of the 
commencement of this action, the actual holder or owner of any of 
defendant’s said bonds. 

Defendant denies each and every allegation in the fourth para- 
graph of the complaint contained except as hereinbefore specifically 
admitted or denied. 

Fifth. Defendant denies that it failed and neglected to exercise 
the option given to it in and by the terms of said bonds to pay the 
plaintiff interest in scrip upon 150 income and land-grant bonds, as 
alleged in the fifth paragraph of said complaint. 
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Defendant saith that it cannot be ascertained until a reasonable 
time after the last day of June in each year what the net earnings, 
as defined in the said bonds and the mortgage securing the same, 
for the preceding year have been. It alleges that said option to pay 
in scrip was exercised, although the resolutions of the executive 
committee of defendant company directing such payment in scrip 
were not passed on the first days of July in the years 1882 and 1883, 
respectively. It denies each and every allegation of the fifth article 
of the complaint not hereinbefore specifically admitted or denied. 

Sixth. Defendant denies any knowledge or information sufficient 
to form a belief as to the truth of the allegation that plaintiff has 
duly demanded the payment of the interest alleged to have become 
due as aforesaid on plaintiff’s said bonds on the first days of July - 
in the years 1882 and 1883. It alleges that diligent search of its 

records and inquiries of its proper officers have been made, 
73 and that no record of such due demand appears, nor have its 

said officers any knowledge or information thereof. Where- 
for defendant denies that such demand was made. 

It denies that it has refused and neglected to pay said interest in 
the manner provided in its said bonds, and alleges that the plaintiff 
was notified that the defendant was ready to issue scrip, and scrip, 
according to the terms of said bonds, was offered to be delivered to 
plaintiff in respect of any and all bonds held by him prior to any 
demand as aforesaid of plaintiff for interest or scrip and prior to the 
institution of this suit. It denies each and every allegation con- 
tained in the sixth article of the complaint and not hereinbefore 
specifically admitted or denied. 


II. 


And for other and further defense defendant alleges— 

First. That on the 29th day of March, 1875, defendant had out- 
standing bonds and mortgages securing the same as follows: 

9,252 land-grant bonds, secured by a first mortgage upon all the 
lands in the State of Texas which the company had acquired or 
might thereafter acquire by virtue of its consolidation with the 
Southern Pacific Railroad Company and the Southern Transconti- 
nental Railway Company, or by virtue of its consolidation with or 
purchase of any other railroad company in the State of Texas under 
the authority of the acts of Congress of March 3d, 1871, and May 2d, 

1872. : 
74 Defendant further alleges that both the construction bonds 

and the land-grant bonds last above described were fixed ob- 
ligations of defendant company, whereon the obligation to pay 
maturing semi-annual interest coupons was absolute and without 
condition or qualification; that the mortgages securing said bonds 
contained provisions for foreclosure in case of default in the pay- 
ment of current interest, the provision to this effect in the mortgage 
securing said land grant bonds being in the following terms: 

“And if default shall be made in the payment of the interest 
which shall accrue or become due upon the said bonds or any of 
them for the space of sixty days, when the same shall become due, 
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the said trustees and the survivors of them and the successors and 
successor of such survivors may thereupon sell at public or private 
sale for the best price which can be obtained for the same all or any 
part of said lands which shall then remain unsold sufficient to pay 
the interest then remaining due upon any of said bonds which shall 
then be outstanding and unpaid, and such trustees may appoint one 
or more agents or attorneys to make sales, execute conveyances, and 
receive the purchase-money and pay the said interest then remain- 
ing unpaid on said bonds or any of them or apply the same pro rata 
if not sufficient to pay said interest in full.” 

Defendant prays that upon the trial of this cause it may have 
leave to refer the court to said construction and land-grant bonds 
and to the mortgages securing the same as parts of this answer. 

Defendant further alleges that on said 29th day of March, 1875, 
defendant’s road was only partially completed to Fort Worth, in the 
State of Texas, there being then built and in operation about 325 
miles thereof; that defendant was unable to meet the interest on 
said bonds and was in default therefor; that on said day the stock- 
holders of defendant company met to consider and retrieve 
70 the financial situation of the defendant, to readjust and reor- 

ganize its debt, to provide against recurring defaults which 
endangered foreclosure, and to provide means for completing its 
road to Fort Worth, and at said stockholders’ meeting, held as 
aforesaid on the 29th day of March, 1875, did resolve as _ fol- 
lows: 
76 ‘“‘(c) Resolved, That the board of directors shall be, and they 
are hereby, requested and fully authorized and empowered 
to provide for and to issue eighty-nine hundred and eight (8,908) in- 
come and land-grant bonds, each for the-sum of one thousand dollars, 
bearing seven per cent. interest, the interest and the principal of said 
bonds to be payable in United States currency and said bonds to 
mature in forty years from their date and to secure the payment of 
the interest and the principal of said bonds by a first mortgage upon 
all the lands heretofore granted to this company or in which this 
company in said State is in any manner interested, being a first lien 
or charge upon all those sections or parts of sections or square miles 
of land acquired by the Texas & Pacific Railroad Company, or to 
be acquired by said company, in constructing its lines of road east 
of Fort Worth under or by virtue of the acts of incorporation of the 
Southern Pacific Railroad Company, the Southern Transcontinental 
Railway Company, the Memphis, El Paso and Pacific Rail- 
77 road Company, or of the several supplements and amend- 
ments relating thereto, or under any of the special or general 
laws passed by the Legislature of the State of Texas and applicable 
to said companies or either of them or to the Texas and Pacific Rail- 
way Company, the total quantity of laud so to be acquired in con- 
structing said lines of railway being estimated at about 7,600,000 
acres; and said mortgage or deed of trust shall also include the 
net income of the company from the operating of its lines east of 
Fort Worth, after providing for the operating expenses, the current 
repairs and reconstructions, and the interest on the first and second 
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mortgages hereinbefore provided for; and there shall be included 
in said mortgage or deed of trust a provision for a sinking fund out 
of the net proceeds of sales of land and by the receiving of said bonds 
in payment for purchases of lands covered by the mortgage. The 
bonds thus provided for shall be exchangeable for outstanding 
Jand-grant bonds and-used in purchase of material and supplies: 
and for construction work, or may be applied toward the payment 
of any of the company’s indebtedness or obligations.” 

Defendant states that in pursuance of the authority conferred in 
and by the aforesaid resolutions the board of directors of defendant 
company caused to be made, executed, and issued— 

(c) 8,857 income and land-grant bonds, secured by mortgage exe- 
cuted as prescribed in said resolutions; a copy of one which said 
bonds and of the mortgage securing said bonds are annexed hereto, 
made ~ hereof, and marked Exhibits “A” and “B,” respect- 

ively. 
78 Second. Defendant further alleges that subsequently to the 
first day of January, 1876 (as of which date the first install- 
ment of said income and land-grant bonds was issued as aforesaid), 
and in the years or interest periods ending, respectively, on the first 
days of July, 1877, 1878, and 1879, the net earnings of defendant 
company as defined in said bonds and in the mortgage referred to in 
said bonds were insufficient to enable it to pay the interest on its 
said income and land-grant bonds then outstanding at the various 
dates aforesaid ; that during and throughout said years or interest 
periods no interest was paid upon said bonds, nor was any scrip 
issued for such interest or for any portion thereof; that on the 16th - 
day of February, 1880, in compliance with the solicitations of certain 
of the holders of said bonds and in pursuance of a resolution of its 
board of directors, defendant issued scrip for the interest accumu- 
lated during the entire period included between the said first day of 
January, 1876, and the first day of July, 1879, as appears upon the 
face of said scrip; that the net earnings of defendant’s road having 
been so insufficient to enable it to pay the interest on said bonds 
for the years ending July 1st, 1880, and July 1st, 1881, defendant 
issued scrip for the interest for such years, respectively. 
79 Third. Defendant further alleges that official returns re- 
cently received and now on file at the office of defendant 
company in the city of New York from the auditor of said com- 
pany show, and defendant upon information and belief therefore 
avers the fact to be, that for the year ending July 1st, 1882, there 
was a deficit of $195,076.17 in the earning- of its said road, and that 
for the year ending July 1st, 1883, there were surplus earnings of 
$131,867.90, thus showing a net deficit for the operations of said two 
years of $63,208.27; that the fact that the net earnings of said two 
years were insufficient to enable defendant company to pay the in- 
terest ou said income and land-grant bonds, as provided therein, 
was promptly made known and declared by defendant company to 
its bondholders, and that the plaintiff had due notice thereof. De- 
fendant, on information and belief, states that before any 
80 demand was made by the plaintiff. as aforesaid in respect to. 
7—97 
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the bonds in suit for the payment of interest this defendant 
exercised, by due corporate resolution, the option to issue scrip for 
said interest, as provided in said bonds and mortgage, and that the 
plaintiff had notice of such action; that defendant notified the 
plaintiff that it was ready and willing to issue such scrip to him, 
and it states that it is still so ready and willing, and it now offers to 
issue and deliver to the plaintiff such scrip in respect of all bonds 
owned by him on the production thereof, and it offers to bring said 
scrip into court for the said plaintiff. 

That since such exercise by defendant of its option to issue scrip 
as aforesaid it has issued and delivered to bondholders requesting 
the same said scrip in large amounts, viz., about $450,000, at the 
date of the filing hereof, and is now constantly issuing and deliver- 
ing such scrip to the holders of its said income and land-grant 
bonds on their demand or request therefor. 

The defendant alleges said income and land-grant bonds have at 
all times since their first issue been worth much less than the said 
first-mortgage bonds and said consolidated mortgage bonds and 
worth less than par and the scrip much less than the income and 
land-grant bonds; that at the date of the filing of this answer the 
market value of said income and land-grant bonds is about 50 per 
cent. and of said scrip about 42 per cent. 

Fourth. Defendant further alleges that its said income and land- 
grant bonds are, as aforesaid, registered obligations; that interest 
thereupon is payable only to registered holders thereof or to their 
assignees by duly executed and acknowledged or authenticated 
order or assignment at the office of defendant company and upon 
the delivery by-such registered holders or their assignees by duly 

executed and authenticated order or assignment of receipts 
81 for such interest, or, in case scrip is issued, of receipts for 

such scrip; that by uniform and invariable practice from the 
first issue of scrip for said bonds such bonds or such authenticated 
orders or assignments thereof are presented by the payee or regis- 
tered holder or such assignee at the office of the defendant for scrip ; 
that when scrip is delivered thereon no indorsement is made upon 
the bond, but the receipt or voucher for such scrip so issued and re- 
ceived is signed by the person receiving the same, and the defendant 
cannot know to whom to issue or deliver scrip or who is entitled 
thereto or who will receive the same until the said bonds or such 
assignments or orders are presented at its office as aforesaid and 
scrip demanded thereon, or unless the register- holder, properly 
identified, presents himself at the office of the company and de- 
mands the issue of the scrip; and the defendant says, on informa- 
tion and belief (as in paragraph sixth, part I, hereof), that the said 
plaintiff, in respect of the said interest sued for herein, never pre- 
sented the said bonds and demanded or requested the issue of serip 
for the years 1882 and 1883, but the defendant says that it has 
offered to deliver and is now ready to deliver scrip to the plaintiff 
for and in respect of the said bonds in suit for the years 1882 and 
1883 on the production of said bonds and the execution of the 
proper voucher or receipt for such scrip. 
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Wherefore defendant demands judgment against the plaintiff 
that the complaint herein be dismissed with: costs. 
DILLON & SWAYNE, 
Attorneys for Defendant. 


82 SOUTHERN District or New YORK, 88: 


Jay Gould, being duly sworn, says that he is the president of the 
Texas and Pacific Railway Company, the defendant in the above- 
entitled cause; that he has read the foregoing answer and knows 
the contents thereof; that the same is true of his own knowledge, 
except as to those matters therein stated to be alleged on informa- 
tion and belief, and as to those matters he believes it to be true. 

JAY GOULD. 


Sworn to before me this 15th day of April, 1884. 
WM. J. HARDING, 


Notary Public, Kings County, New York. 
Certificate filed in New York county. 


83 Notr.—A copy of the bond and of the mortgage referred 

to in the within amended answer were filed with the original 
answer herein and are now on file in the office of the clerk of this 
court. 


S84 U.S. Circuit Court, Southern District of New York. 


Henry S. MARLOR 
v. 
Tut Texas AND Pactric RAILWAY CoMPANY. 


It is hereby consented that the answer of the defendant be 
amended as set forth in the within’ paper of amendment. 

And it is further consented that on the filing of this consent the 
said answer be regarded as amended, and with the same effect in all 
respects as if the amendment herein referred to had formed a part 
of the original answer herein. 

Dated New York, March 29, 1884. 

DOS PASSOS BROTHERS, 
Attorneys for Plaintiff. 


85 U.S. Cireuit Court, Southern District of New York. 


Henry S. MARLOR 
v. 
THe Texas AND Pactric RAinway CoMPAany., 


Now comes the defendant and amends its answer in the above- 
entitled cause as follows: 

By striking out of said answer the following allegations, contained 
in part IT thereof, at paragraph fourth, folio dG: “ Defendant further 
alleges that there were no net earnings upon its said road, as net 
earnings are described in said income and land-grant bonds and in 
the mortgage referred to in the said bonds, for the year ending July 
Ist, 1882, and for the year ending July Ist, 1883, and that this fact 
was promptly published and declared by defendant company to the 


a2 THE TEXAS AND PACIFIC RAILWAY CO. VS. 


public and to its bondholders, and that the plaintiff has had due 
notice thereof,” and substituting therefor the following allegations: 

“ Defendant further alleges that official returns recently received, 
and now on file at the office of defendant company in the city of 
New York, from the auditor of said company show, and defendant, 

upon information and belief, therefore avers the fact to be, 
86 that for the year ending July Ist, 1882, there was a deficit of 

$195,076.17 in the earnings of its said road, and that for the 
year ending July Ist, 1883, there were surplus earnings of $131,867.90, 
thus showing a net deficit for the operations of said two years of 
$63,208.27 ; that the fact that the net earnings of said two years were 
insufficient to enable the defendant company to pay the interest on 
said income and land-grant bonds as provided therein was promptly 
made known and declared by defendant company to its bondholders, 
and that the plaintiff had due notice thereof. 

DILLON & SWAYNE, 
Attorneys for Defendant. 

SOUTHERN District oF New YorRK, 88: 

C. E. Satterlee, being duly sworn, says that he is the secretary and 
treasurer of the Texas and Pacific Railway Company, the defendant 
in the above-entitled cause; that he has read the foregoing amend- 
ment to defendant’s answer therein and knows the contents thereof, 
and that the same is true of his own knowledge, except as to those 
matters therein stated to be alleged on information and belief, and 
as to those matters he believes it to be true. 


C. E. SATTERLEE. 


Sworn to before me this 29th day of March, 1884. 
WM. J. HARDING, 
Notary Public, Kings County, New York. 


Certificate filed in New York county. 


87 (Endorsed :) U.S. circuit court. Henry 8. Marlor, plaintiff, 

against The Texas and Pacific Railway Company, defendant. 
Consent and amendments of answer. Dillon & Swayne, 195 Broad- 
way, New York, attorneys for defendant. U.S. circuit court. Filed 
Apr. 2, 1884. Timothy Griffith, clerk. 


. 


SS United States Circuit Court, Southern District of New York. 
Henry S. Marvor, PI’ff, 
agq’st 


THe Texas AND Paciric Rattway Company, Def’t. 


The parties to this cause hereby waive the trial by Jury, and agree 
to submit the case to the court under and pursuant to the statute 
in such case made and provided. 

Dated Syracuse, July 10, 1884. 

DOS PASSOS BROTHERS, 
Att’ys for PU ff. 
DILLON & SWAYNE, 
Att’ys for the Defendant. 
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(Endorsed :) U.S. circuit court, southern district of New York. 
Marlor vs. Texas & Pacific R. R. Co. Stipulation waiving trial by 
jury. U.S. circuit court. Filed Aug. 27, 1884. Timothy Griffith, 
clerk. 

89 Statement of Agreed Facets. 
United States Circuit Court, Southern Distriet of New York. 
Henry S. Marior, Plaintiff, 
v. 
Tue Texas AND Paciric Raitway Company, Defendant. 


It is hereby stipulated by the parties to this action that the follow- 
ing facts are, for the purposes of this suit, admitted to be true, and 
no evidence need be given in relation thereto; each party reserves 
all objections to the relevancy and competency of the facts; each 
party is at liberty to take further evidence : 

First. On the 8th day of October, 1883, John R. Dos Passos, the 
counsel for the plaintiff herein, addressed to Jay Gould, the presi- 
dent of the defendant railway company, the following letter : 

“N. Y., Qet. 8, 1883. 

Dear Sir: I have been consulted by several holders of the land- 

grant bonds of the Texas and Pacific R. R. Co. respecting 
90 their rights under these bonds and accompanying mortgage. 

Before actively proceeding in the matter I should like to con- 
fer with vou on the subject. Will you kindly state where I can see 
you to-day. 

I am, y'rs very truly, : 
JNO. R. DOS PASSOS. 
Jay Gould, Esq.” 


On the 10th of October, 1883, the following letter was sent to the 
aa attorney herein from Dillon & Swayne, of which the fol- 
owing Is a copy: 


“John F. Dillon. Wager Swayne. 


Dillon & Swayne, attorneys and counsellors at law, 195 Broadway, 
Western Union building. 


New York, October 10th, 1883. 
Messrs. Dos Passos Bros., attorneys-at-law, 29 Wall St., city. 
GENTLEMEN: We will be glad to see you at your convenience in 
respect of the matter mentioned in your note of October 8th to Mr. 
Gould relating to the land-grant bonds of the Texas and Pacific 
Railroad Company. 
Very truly yours, DILLON & SWAYNE.” 


On the 12th of October, in response to this letter, John R. Dos 
Passos, the counsel for the plaintiff, visited the offices of Dillon & 
Swayne, 4th floor, at No. 195 Broadway, in the city of New 

9] York, in which building, on the 2nd floor, the offices of the 
defendant, The Texas and Pacific Railway Company, were 


a 


4 THE TEXAS AND PACIFIC RATEWAY CO. VS. 


also located, and infermed Johan F. Dillon, one of the attorneys for 
the defendant, that he came to see him in response to his letter: 
that the said John R. Dos Passos stated that he represented holders 
af the Texas and Pacific land-grant and income bends to the 
amount of about two million dollars, but did not name any of the 
holders thereof; that he had been engaged for a long time in exam- 
ining the Texas and Pacific land grant bonds and the mortgages 
securing the same and had given an opinion that owing to the re- 
fusal of the defendant company to exercise its option to vay the 
scrip on the first days of July, 1882, and 1883, to the holders of said 
bonds that the said company had become lable to pay the same in 
cash, and that the holders of the said bonds had employed the said 
John R. Dos Passos to collect the interest in cash from the company, 
and that he called in response to the note of said Dillon to ascertain 
whether the company would pay the said interest in cash ; if not to 
all the holders of the bonds, to those persons whom the said Dos 
Passos represented ; that said Dos Passos further informed the said 
Dillon that he was not interested or emploved for the remaining 
holders of said bonds beyond two millions, and that ail he desired 
Was to obtain the cash for his own immediate clients. The said 
Dillon replied that he was not authorized to speak for the 
COMPANY I respect to My Dos Passos’ position and claim, bat 

he would ascertain from the company its position i Pespect 
2 to the interest in question and give My, Dos Passos early fo 

formation thereaf) te which course Mr Dos Passos assented ; 
that he would Like to hear the theory upon which the bondholders 
sought to recover cash, and that he be. consale with Mir Gould 
and let the said Dos Passos know the result within a few days: that 
said Dillon then inquired if the bondholders would accept serip, to 
which the said Don Passos responded that they would not, so far as 
his immediate clients were concerned, and that he was interested in 
any one else; that afterwards in the course of the conversation the 
said Dos Passos referred to the language of the bond and gave a 
general view of his position; that the interview then terminated ; 
that on the same day and within two or three hours after the last- 
named interview the said Dos Passos received a letter from Dillon & 
Swayne, 2 copy of which is as follows: 


“John F. Dillon. Wager Swayne. 


Dillon & Swayne, attorneys and counsellors at law, 195 Broadway, 
Western Union building. 
New York, October 12, 1883. 
John R. Dos Passos, Esq., attorney-at-law, 29 Wall St., city. 


Dear Sir: Recurring to the subject of our interview this morning 
in respect of the interest on the Texas and Pacific income and 


93 land-grant mortgage, payable July Ist, 1882, and July Ist, 


&83, in which we promised to give you early notice of the 
company’s position in the premises, we are instructed to say that 
the company, by resolution duly adopted, has exercised its option 
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to pay the said interest in scrip as provided in the mortgage. The 
company is ready to deliver to you or to your clients scrip in accord: 
ance With the provisions of the mortgage. Hoping this will be sat- 
isfactory, We are, 

“ery truly yours, | 
DILLON & SWAYNE, 
Attorneys for the Texas and Pacific Railway Company.” 


That on the next day, to wit, on the 13th day of October, 1883, 
the following notice appeared in the New York World, a newspaper 
published in the city of New York: 

Notice. 
“OFFICE OF THE TEXAS AND Pacrric RaAtitway 
Company, 197 Broapway, New York Crry. 

Notice is hereby given that the Texas and Pacific Railway Com- 
pany has exercised the option given by the income and land-grant 
mortgage of May 15, 1875, to pay in serip as therein provided the 
interest on the bonds secured by the said mortgage which fell due 
July Ist, 1882, and July Ist, 1883. Books for the registration of 
these bonds will be closed from October 20 to November 15, 1883, 


Inclusive. 
’ ‘ \ hie hh) | x 7 we 
Cc BE. SATTERLER, Fivaane. 


M4 That on or about October Ta, TSS. Mer John R. Des 
Passos called at the eftice af Dillon & Swayne and suggested 
to John FL Dillon a basis of settloment other than in serip, which 
he said his clients would not take; that said Dillon replied, in sub- 
stance, that he had no authority to act, but would submit the prop. 
osition to the company’s officers. That on the following day, Octo- 
ber 20th, 1883, a letter, of which the following is a copy, was sent 
to and received by said John R. Dos Passos: 
“NEW YorRK, October 20th, 1883. > 
John R. Dos Passos, Esq., 3 Broad St., city. 

My Dear Sir: Adverting to your inquiry and suggestion on yes- 
terday, we are instructed to say that the company has made its 
election to pay in scrip, which it is ready to do, and that any prop- 
osition to pay all or any part of the bondholders otherwise cannot 


be entertained. 


Very respectfully yours, 
DILLON & SWAYNE, 


Alty’s for the Texas and Pacific R’y Co. 


That subsequently this suit was begun by the plaintiff in the 
supreme court of New York, and it was afterwards removed to this 
court upon petition of defendant. 

Second. That on the 18th day of December, 1882, a commit- 

95 tee of the New York Stock Exchange forwarded a letter to 

the Texas and Pacific Railway Company, of which the fol- 
lowing is a copy: 

“As sundry questions in regard to the Texas and Pacific income 
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and land-grant bonds have been submitted to this committee by 
* holders of the bonds, and as the committee have not this informa- 
tion on hand, they would request you to inform this committee— 

1. The present outstanding amount of Texas Pacific income and 
land-grant bonds. 

2. The amount in acres of land actually secured to these bonds 
originally. 
. a amount in acres of land now remaining secured to these 

onds. 

4. The amount of bonds cancelled to date. 

5. The amount received in cash or on credit for lands secured to 
this mortgage, and what disposition has been made of cash or notes. 

6. Or has any provision been made for the payment of the last 
interest, due J ily 1, 1882.” 

To which letter the said company, defendant, made a reply, of 
which the following is a copy: 

“Texas PactFic RAILROAD CoMPANY, 
197 Broapway, NEw York, Dec. 23, 1882. 

S. T. Russell, Esq., Chairman Com. on Stock List, N. Y. Stock Ex- 

change. 
96 D’r Sir: In reply to your communication of the 18th inst., 

relative to the income and land-grant bonds of this Co., I beg 

to state as follows: 


Income & land-grant bonds, total issue .----.---.------ 8,908,000 
Rec. in payment for land & cancelled ---.------------- 216,000 
I hin nay terse ead ies wins deeeictn vee te einai tine 8,692,000 
Actually outstanding -...------------------- 8,568,000 
Held for redemption of 62,000 old land-grant | 
bonds and fractional scrip ---------------- 124,000 
8,692,000 


Of the lands earned and covered by the income and land- 
grant mortgage there has been received up to date, 


IT ici iacak asic wht oti tin len i hive nh seins tlm wnt an 5,006,042 
Less am’t transferred to the Fidelity Trust Ins. 

& S. D. Co. of Phil’d. in trust -...---.----- 640,000 
Lands sold to Dee. 1, ’82---------.---------- 187,220 

827,220 

Balance unsold Dec. 1, 1882_.--.-----.--.-_---.------ 4,529,122 
Total am’t of sales to Dec. 1, 1882.-..--.--.-----.----.- 008,087 

Paid as follows: 
In bonds for cancellation ~._.---.-. aieiciainaiinkis 216,000 
Fe ONE BEE nk cectewdunindan tinwmien naee nee 20,885 
In accrued int. on bonds and scrip--_-------- 34,380 
In cash and notes (estimated) -.-.-----..-.. . 


308,387 


cp ELLIE GES APL 
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97 On Dec. 1, 1882, the expenses of the land department paid 

by the Texas & Pac. R. R. Co. amounted to (estimated) 
$250,000, against which the receipt of cash and notes are charged in 
liquidation. 

In answer to vour sixth interrogatory I have to say that no action 
has been taken by our company in regard to the interest maturing 
July 1, 1882. 

Yours, truly, 
(Signed) C. E. SATTERLEE, 
Sec’y & Treas.” 


Third. That previous to the first day of July, 1882, the plaintiff 
herein purchased at the New York Stock Exchange, in the city of 
New York, and then and there became and now js the lawful owner 
and holder of one hundred and fifty (150) of the aforesaid land-grant 
and income bonds of the defendant; that one hundred and ten (110) 
of said bonds were registered upon the books of the company in the 
name of the plaintiff, and were so registered previous to the eleventa 
day of October, 18838, and that the plaintiff has become (by assign- 
ment from the parties in whose name the bonds were registered, 
according to the rules and usages of the New York Stock Exchange) 
entitled to the interest due upon the remaining forty (40) bonds of 

which he was and is the owner. 
98 Fourth. That according to the rules and usages of the New 

York Stock Exchange and the usages of railroads and other 
corporations paying interest, dividends, or scrip upon stock or reg- 
istered obligations in the city of New York, it is the practice to ad- 
vertise in two or more daily newspapers the time and place when 
and where said interest, dividends, or scrip will be paid, and to fur- 
ther notify the parties in interest, through the medium of said 
newspapers, that the books of the corporation will close at a given 
period in order to enable all persons interested to transfer their stock 
or register their bonds, and that it is the uniform usage to pay 
interest, dividends, or scrip upon stock or registered obligations to 
the person in whose name such stock or bonds stand on the books 
of the company at the date when the same are closed or to parties 
holding due-bills, assignments, or notes from such registered stock- 
holders or bondholders. 

Fifth. That on the first day of July, 1882, the average market 
price of the stock of the Texas and Pacific Railway Company, de- 
fendant, was 41}; that on the first day of July, 1883, the market 
price of said stock was 37}, and that on the twelfth day of October, 
1883, the average price of said stock was 22; that on the first day 
of July, 1882, the average market price of the scrip of the defendant 
company issued for interest on its said income and land-grant bonds 

shall for the purposes of this suit be taken to have been 45 
99 to 50 per cent. of par value, and the average price of said 
scrip on the first day of July, 1883, shall be so taken to have 
been 53 per cent., and that the average market price of said scrip 
on the 12th day of October, 1883, was 52 per cent., and that the 
market value of income and land-grant bonds on July 1, 1882, was 


8—97 
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633 per cent., and on July 1, 1883, was 62? per cent., and that on the 
17th day of November, 1883, the date of the commencement of this 
action, the market price thereof was 493 per cent. 

- The plaintiff also admits that the following parts of the defend- 
ant’s amended answer are true: 

Commencing at folio 15 down to and including folio 20 ; also from 
and including folio 31 down to folio 35, and in folio 35 from the 
words “ defendant states” down to the words “ executed and issued ;” 
also in folio 36, beginning at the figures 8,857 down to and includ- 
ing the word “ respectively ;” also paragraph second of said amended 
answer, between folios 53 and 56, inclusive, with the exception of the 
words “in compliance with the solicitations of certain holders of 
said bonds;” also the third paragraph of said answer (written), 
commencing with the words “ defendant further alleges, etc.,” and 


ending with the words “ notice thereof ;” and also paragraph fourth 


of said amended answer, between folios 60 and 68, inclusive, down to 


JOHN R. DOS PASSOS, 
Attorney for Plaintiff. 
DILLON & SWAYNE, 
Attorneys for Defendant. 


100 (Endorsed :) U. 8. circuit court, southern district of New 

York. Henry S. Marlor, plaintiff, against The Texas and 
Pacific Railway Company, defendant. Original. Statement of agreed 
facts. U.S. circuit court. Filed Aug. 27, 1884. Timothy Griffith, 
clerk. 


- words “such scrip.” 


101 United States Circuit Court, Southern District of New York. 


Henry S. MARLoR 
vs. 
Tue Texas & Pactric R. R. Co. 
WALLACE, J.: 


This case has been tried before the court without a jury. The 
plaintiff is the owner of 150 bonds of the defendant for $1,000 
each, and sues to recover two installments of interest thereon — one 
of $10,500, payable July Ist, 1882, and one of $10,500, payable 
July Ist 1883. The bonds are part of an issue of 8,857 bonds 
created by the defendant in 1875, and known as “income and 
land-grant bonds.” They are secured by a mortgage which is a first 
lien on 7,600,000 acres of land of the defendant, and also upon the 
net income arising from operating defendant’s lines of railroad east 
of Fort Worth, after paying interest on prior mortgages thereon. 

By the terms of the bond the defendant acknowledges itself to be 


indebted to the holder in the sum of $1,000, “ which sum the com- 


pany promises to pay to — or assigns at the office of the company in 
the city of New York on the Ist day of January, 1915, with 
102 interest thereon, at the rate of 7 per cent. per annum, payable 
annually on the Ist day of July of each year, as provided in the 
mortgage hereinafter mentioned.” After reciting that the payment 
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of the bond is secured by a first mortgage of even date therewith 
upon the lands of the company, and also upon the net income of the 
company derived from operating its railway east of Fort Worth, the 
bond contains the following condition: ‘In case such net earnings 
shall not in any one year be sufficient to enable the company to pay 
7 per cent. interest on the outstanding bonds, then scrip may, at the 
option of the company, be issued for the interest, such scrip to .be 
received at par and interest the same as money in payment for any 
of the company’s lands at the ordinary schedule price, or it may be 
converted into capital stock of the company when presented in 
amounts of $100, or its multiple.” The mortgage is silent respect- 
ing payment of interest or principle except that it authorizes the 
trustees to sell the mortgage lands if default is made in the prin- 
cipal sum at maturity of the bond and apply the proceeds to satisfy 
the amount due. 

The rights and obligations of the parties in an action upon these 
bonds were incidentally considered by this court upon a motion in- 
this case to strike out certain parts of the answer of defendant. 
19 Fed. Rep., 867. Upon that motion it was intimated that the 
plaintiff was entitled to recover the installments of interest unpaid 

unless the defendant could show that it had not made net 
103 — earnings sufficient, and had exercised its option to issue scrip 

in lieu of paying interest in money. It was not intended 
upon an interlocutory motion to foreclose the defendant from con- 
testing fully its liability upon the trial of the action; and accord- 
ingly it has been strenuously insisted for the defendant that the 
interest is not payable in money ; that the bond is an income bond 
on which interest accumulates, but is not payable until earned, and 
if not earned the bond is satisfied by payment in scrip. 

The elaborate argument upon the trial has not changed the 
opinion previously entertained that there is nothing in the language 
of the mortgage which controls or qualifies the absolute promise in 
the bond to pay interest in money or in scrip. The mortgage deals 
only with the subject of the security which is to belong to the bond- 
holders as collateral to the obligation, and with their auxiliary 
rights and remedies for enforcing the promise in the bond. If the 
bonds are to bear the construction claimed by the defendant, the 
bondholders for forty years, instead of being creditors of the com- 
pany, are practically only preferred stockholders, with the privilege 
of exchanging their stock for the lands of the company. It would 
be a misnomer to call such instruments bonds. There is a plain 
promise to pay interest annually, and nothing to lead a purchaser 
to suppose that he is not to have his interest or scrip instead at the 
election of the defendant if the net earnings of the railway are not 

sufficient to pay the interest. If the interest is earned the 
104 holder cannot be put off with scrip. If it is not earned he 

may be at the election of the company. The = was 
entitled to his money or the scrip, its substitute, on the day at which, 
by the terms of the bond, the defendant was to pay the interest or 
exercise its alternative. It is elementary that when a promise is in 
the alternative to pay in money or in some other medium of pay- 
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ment the promisor has an election either to pay in money or in the 
equivalent; and after the day of payment has elapsed without pay- 
ment the right of election on the part of the promisor is gone and 
the promisee is entitled to payment in money. For various illus- 
trations see MeNitt v. Clark, 7 John, 465; Gilbert v. Dansforth, 6 
N. Y., 585; Stevens v. Howe, 2 J. & Sp., 183; Stewart v. Donnelly, 
4 Yerg., 177; Choice v. Mosely, 1 Bailey, 186; Butcher v. Carlisle, 
12 Gratt., 520; Church v. Fetterow, 2 Penrose & W., 301; Trow- 
bridge v. Holcomb, 4 Ohio St., 38; Perry v. Smith, 22 Vt., 301; Met- 
tler v. Moore, 1 Black., 342. 
The option in the bond here was evidently intended for the benefit 
of the defendant and to enable it to substitute _— for money in 
case its net earnings or other resources were not such as to permit it 
wovidently to pay in money. There is no reservation in terms or 
~ implication of a right to exercise the option after the day of pay- 
ment, and that day having elapsed without an election by the de- 
fendant the bondholders are entitled to be paid in money. 
105 Upon the trial it appeared that there was no formal present- 
ment of the bonds in suit for payment of interest on the Ist day 
of July, 1882, or on the Ist day of lake, ISS3, but it was shown that 
shortly after each of those days the treasurer of the defendant, at 
the defendant’s oftice, notitied holders of the bonds that the defend- 
ant was not prepared to pay the interest, as the earnings of the rail- 
way had not been sufficient, and that no action had been taken by 
the defendant in reference to the issue of scrip. Before the com- 
mencement of this suit, induced by the suggestion that suits were 
about to be brought to recover the interest on the bonds, and on or 
about the 12th day of Oct., 1883, the directors of the defendant 
adopted a resolution providing for paying the Interest in scrip. No- 
tice of this action on the partof the defendant was given to the 
plainti® and to the bondholders generally by publication, [t is in- 
sisted for the defendant that the defendant is not in default until a 
demand by the plaintiih and no valid demand having been made 
the phuntit should fail in his action, Neither presentment or de- 
mand Is a prerequisite to a right of action for dhe recovery af the 
interest, Neither is necesssary when there is a promise to make 
payment ata specified time. Tt develves upon the debtor to prove 
payment or readiness to pay. ‘There is no distinction in this respect 
between notes and negotiable bonds (Savannah & Memphis R. R. 
Co, es, Lancaster, 62 Ala, 55 Phila, & Balt. RoR. Co. e Johnson, 
of Penn, St, 127), and the rule applies also to notes payable 
106 in specific articles. Elkins v. Barkhurst, 17 Ver't, 105; Wiley 
v. Shoemaker, 2 Green (Ja.), 205. 

If the defendant had been prepared to deliver the scrip when the 
interest matured it would have complied with its agreement and 
been absolved from liability. The law does not usually require the 
doing of a vain thing, and after the defendant had announced that 
it could not pay the interest and was not prepared to issue the scrip 
it would have been a nugatory and perfunctory act on the part of 
the plaintiff, when he was entitled absolutely to his money, to make 
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a formal presentment of his bonds and a formal demand of pay- 
ment. 

Judgment is ordered for plaintiff for $21,000, with interest on 
$10,500 from July Ist, 1882, and on $10,500 from July Ist, 1883. 


(Endorsed :) U. S. circuit court, southern dist. N. Y. Henry S. 
Marlor v. Texas and Pacitic R. R. Co. Opinion. Wallace, J. U. 
S. circuit court. Filed Aug. 27, 1884. Timothy Griffith, clerk. 


107. = United States Circuit Court, Southern District of New York. 


Henry S. MARLOR 
Ss. 
Thre Texas AND Paciric Rarnway Company. 


Be it remembered that in this cause a stipulation was filed waiv- 
Ing a jury and agreeing to try the same to the court, and the same 
was submitted to the court upon the complaint and answer and ex- 
hibits thereto, and a statement of agreed facts duly signed by the 
attorneys of the respective parties, and upon the depositions of FE. H. 
Emerson and G. B. Wooldridge, taken on behalf of plaintiff, and of 
C. E. Satterlee, on behalf of defendant. 


Findings of Fact. 


The court finds the facts of this suit as follows: 

First. That the defendant, The Texas and Pacific Railway Com- 
pany is,and at the several times hereinafter mentioned was, a foreign 
corporation duly incorporated under and by virtue of the acts of 

Congress of the United States of America. 
108 Second, That on the 29th day of March, 1875, the stock- 

holders of the defendant company, under and by virtue of its 
corporate powers and privileges, duly convened in corporate meeting 
mn authorized and empowered the board of directors of the suid de- 
fondant to provide for and to issue eighty-nine hundred and eight 
(S908) heeilin eatled Income and land-grant bonds, each for the sum 
of STLQ0Q, bearing seven per cent Interest, the Interest and the prin- 
cipal of said: bonds to be payable in the United States curreney and 
sud bonds to mature in forty vears from their date, 

Third, That, in pursuance of said resolution of the stockholders of 
defendant and In pursuance of the authority conferred by its charter 
and of the several acts of the Congressof the United States of America 
under which said defendant was incorporated, the said defendant, on or 
about the 15th day of May, 1875, caused to be made, executed, and 
issued eight thousand eight hundred and fifty seven income and 
land-grant bonds, each for the sum of $1,000, bearing interest at the 
rate of seven per cent. per annum, which said bonds were duly signed 
by the president and secretary of said defendant company and were 
duly sealed with its seal, and that each of said bonds is in the words 
aud figures as follows (the numbers being left blank): 


RAILWAY CoO, YS. 


THE TEXAS AND PACIFIC 


THE Unirep States OF AMERICA. 
No. —. $1,000. 
109 The Texas and Pacific Railway Company. 
Chartered by act of Congress. 
Seven Per Cent. Income and Land-Grant Bond on the Eastern Division. 


The Texas and Pacific Railway Company hereby acknowledges 
itself to be indebted to , of , or assigns in the sum of 


. one thousand dollars, lawful money of the United States of America; 


which sum the said company promises to pay the said or 
assigns at the office of the company in the city of New York on 
the ist day of January, A. D. (1915) one thousand nine hundred 
and fifteen, with interest thereon at the rate of seven per cent. per 
annum, payable annually on the Ist day of July in each year, as 
provided in the mortgage hereinafter mentioned. 

This bond is one of a series of bonds nutnbered consecutively 
from one to eight thousand nine hundred and eight, of the denom1- 
nation of one thousand dollars each, of like tenor and date, the pay- 
ment whereof is secured by a first mortgage of even date herewith, 
duly recorded, upon certain lands heretofore granted to the Texas 
and Pacific Railway Company by the State of Texas or in which 
said company is in any manner interested, being a first lien or 
charge upon all those sections or fractional sections or square miles 
of land acquired or to be acquired by said company in constructing 

its lines of road east of Fort Worth under or by virtue of the 
110 ~—_ acts of incorporation of the Southern Pacific Railroad Com- 

pany, the Southern Transcontinental Railroad Company, the 
Memphis, El Paso and Pacific Railroad Company, or of the several 
supplements and enactments relating thereto or under any of the 
special or general laws passed by the Legislature of the State of 
‘Texas and applicable to said companies or either of them or to the 
Texas and Pacific Railway Company, the total quantity of land to 
be acquired in constructing said lines of railway under the several] 
grants being estimated at or about 7,600,000 acres. This bond has 
also —a security for the interest a mortgage lien upon the net income 
of the said The Texas and Pacific Railway Company, derived from 
operating its lines of railway east of Fort Worth, in the State of 
Texas, after providing for the operating expenses, the current repairs 
and reconstructions, and the interest upon the first and second mort- 
gage bonds secured upon said lines of railway, the length of which, 
constructed and to be constructed, is estimated to be 524 miles, and 
in case such net earnings shall not in any one year be sufficient to 
enable the company to pay seven per cent. interest on the outstand- 
ing bonds, then scrip may, at the option of the company, be issued 
for the interest, such scrip to be received at par and interest the 
same as money in payment for any of the company’s lands acquired 
as aforesaid in Texas at the ordinary schedule price or it may be 
converted into capital stock of the company when presented in 
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amounts of $100 or its multiple. The holder of this bond is 
111 entitled ‘to the benefit of the additional security of the sink- 

ing fund provided for in said mortgage, consisting of the net 
proceeds of the sales of the lands aforesaid, which are to be applied 
from time to time to the purchase of said bonds at their market value, 
not exceeding par, or to their redemption, as provided in the mort- 
gage aforesaid. This bond will also be received by the company at 
par and accrued interest in payment or exchange for any of its lands 
covered by the mortgage aforesaid at the current cash price of the 
same as fixed from time to time. . 

In witness whereof the said The Texas and Pacific Railway Com- 
pany has caused these presents to be duly executed, sealed with its 
corporate seal, and attested by its proper signatures of its president 
or vice-president and secretary, this 15th day of May, 1875. 

FRANK BOND, 
| Vice-President. 
Attest : C. E. SATTERLEE, 
Secretary. 


Certificate of Trustees. 


This bond is one of a series of bonds each for the sum of one 
thousand dollars, lawful money of the United States of America, 
bearing seven per cent. Interest per annum, payable yearly, said 
bonds being numbered consecutively from number one to number 

eight thousand nine hundred and eight. The said bonds are 
112 _ secured by a first mortgage upon all the lands of the Texas 
aud Pacific Railway Company in the State of Texas granted 
in aid of the construction of its lines east of Fort Worth, and also 
upon the net income of said lines of railway, after deducting current 
expenses, reconstruction and repairs, and the interest upon the first 
and second mortgages on said lines of railway; and they are also 
receivable, the same as money, in payment or exchange for such 
lands at the current price of the same as fixed from time to time. 
W. T. WALTERS anp 
GEORGE D. KRUMBAAR, 
Trustees. 


Fourth. That prior to the first day of July, 1883, the plaintiff pur- 
chased in open market on the New York Stock Exchange, in the 
city of New York, and became the owner of 150 of the bonds men- 
tioned and described in the third finding of fact herein, and became 
and is entitled to the interest due thereon on the first days of July 
in the years 1882 and 1883, according to the terms and conditions of 
said bonds. 

Fifth. There was no formal presentment by the plaintiff of the 
bonds in suit for the payment of interest on the first day of July, 
1882, or on the first day of July, 1883, or at any other time, but the 
court finds from the evidence that shortly after each of those days 

the treasurer of the defendant’s office notified the holders of the 
113 bonds of the defendant that the defendant was not prepared 
to pay interest, as the earnings of the railway was not suffi- 
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cient, and that no action had been taken by the defendant in refer- 
ence to the issue of scrip. Before the commencement of this suit, 
and induced by the suggestion that suits were about to be brought 
to recover the interest on the bonds, and on or about the 12th day 
of October, 1883, the executive committee of the board of directors 
of the defendant adopted a resolution providing for the payment of 
interest in scrip. Notice of this action on the part of the defendant 
was given to the plaintiff and to the bondholders generally by pub- 
lication before this suit was brought, and defendant notified plaintiff 
of its willingness to deliver his scrip to the plaintiff for the interest 
in suit, and the defendant at the trial tendered to him the scrip in 
open court, and the same was then and there refused by plaintiff. 

Sixth. That on the first day of July, 1882, the average market 
price of the stock of the Texas and Pacific Railway Company, de- 
fendant, was 41}; that on the first day of July, 1883, the market 
price of said stock was 37}, and that on the 12th day of October, 
1883, the average price of said stock was 22; that on the first day of 
July, 1882, the average market price of the scrip of the defendant 
company issued for interest on its said income and land-grant bonds 
shall, for the purposes of this suit, be taken to have been 45 to 50 
per cent. of par value, and the average price of said scrip on the 

first day of July, 1883, shall be so taken to have been 53 per 
114 cent., and that the average market price of said scrip on the 

12th day of October, 1883, was 52 per cent., and that the 
market value of income and land-grant bonds on July Ist, 1882, 
was 63} per cent., and on July Ist, 18838, was 62} per cent., and that 
on the 17th day of November, 1883, the date of the commencement 
of this action, the market price thereof was 49} per cent. 

The court also finds, as admitted by the plaintiff, that the follow- 
ing parts of the defendant's amended answer are true: 

Commencing at folio 15, down to and including folio 20; also from 
and including folio 31 down to folio 35, and in folio 35 from the 
words “defendant states” down to the words “executed and issued ;” 
also in folio 36, beginning at the figures 8857, down to and includ- 
ing the word “ respectively ;” also paragraph second of said amended 
answer, between folios 53 and 56, inclusive, with the exception of 
the words “in compliance with the solicitations of certain holders of 
said bonds;” also the third paragraph of said answer (written), com- 
mencing with the words “defendant further alleges,” etc., and end- 
ing with the words “notice thereof,” and also paragraph fourth of 
said amended answer, between folios 60 and 63, inclusive, down to 
the words “such scrip.” 


115 Conclusions of Law. 


Upon the foregoing facts the court finds as conclusions of law— 

First. That the defendant failed and neglected to exercise the option 
given to itin and by the terms of said bonds to pay the plaintiff 
the interest in scrip upon said one hundred and fifty (150) income 
and land-grant bonds due and payable by the terms thereof on the 
first day of July, 1882, and that the defendant likewise failed and 
neglected to exercise the option given to it in said bonds to pay the 
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plaintiff interest in scrip which by the terms of said bonds became 
due and payable upon said one hundred and fifty (150) bonds on 
the first day of July, 1883; to which conclusion of law the defendant 
then and there excepted. 

Second. That the plaintiff is entitled to recover judgment against * 
the defendant in the sum of twenty-one thousand dollars ($21,000), 
with interest on the sum of $10,500 from the first day of July, 1882, 
and with interest.on the sum of $10,500 from the first day of July, 
1883, together with the costs and disbursements of this action, and 
orders judgment accordingly ; to which conclusion of law the defend- 


ant then and there excepted. 
WM. J. WALLACE. 


116 Motion on Arrest of Judgment. 
United States Circuit Court, Southern District of New York. 


Henry S. MARLOR 
vs. 
THe TEXAS AND PaciF1c RAILWAY COMPANY. 


Now comes the said defendant and moves the court to arrest the 
judgment in this case for the following reasons : 

First. The complaint sets out and contains no sufficient cause of 
action, in this: (a) that it does not show any actionable breach of 
the contract sued upon ; (4) it proceeds upon the erroneous theory 
that the defendant 1s liable if it fails to exercise its option to issue 
scrip on the first day of July, 1882, and the first day of July, 1883 ; 
(c) it fails to aver any presentment of the bonds for the payment of 
scrip or interest, and does not allege that the company made any 
net earnings. 

Second. This court has no jurisdiction of the cause of action or of 


the parties to this cause. 
DILLON & SWAYNE, 
Altorneys for the Defendant. 


117 Order. 
United States Circuit Court, Southern District of New York. 


Henry S. MARLOR 
vs. 
THe TEXAS AND Paciric RAILWAY COMPANY. 


This cause came on to be heard pursuant to a stipulation of the 
parties waiving a jury and submitting the same to the judge; upon 
motion of the said defendant on arrest of judgment, and the said 
motion having been duly considered, it is now ordered and adjudged 
that the said motion be, and the same is hereby, overruled and de- 
nied ; to which order and judgment overruling and denying the 


same the defendant then and there excepted. 
WM. J. WALLACS. 


(Endorsed :) U. S. circuit court. Henry S. Marlor, plaintiff, 
against the Texas and Pacific Railway Company, defendant. De- 
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fendant’s proposed findings of fact and conclusions of law. Motion 
and order. Dillon & Swayne, 195 Broadway, New York, attorneys 
for defendant. Due and timely service of a copy of the within pro- 
posed findings, &c., motion, and order is hereby admitted. 
118 Dated September 11, 1884. Dos Passos Brothers, attorneys 
for plaintiff. U.S. circuit court. Filed Sep. 17,1884. Tim- 
othy Griffith, clerk. 


119 At a stated term of the United States circuit court for the 
southern district of New York, held in the United States 
court and post office building, in the city of New York, on the 17th 
day of September, 1884. 
Present: Hon. William J. Wallace, judge. 


Judgment, 


Henry S. Martor, Plaintiff, 
ag'st 
THe Texas AND Paciric Rarwway Company, Defendant. 


The issues in this action having come on for trial before the Hon. 
William J. Wallace, judge, and the attorneys for the respective 
parties hereto having duly stipulated in writing to waive a jury, 
now, after hearing the proofs and allegations herein, and upon the: 
pleadings and all the papers and proceedings heretofore had in this 
action, and after hearing John R. Dos Passos, of counsel for the 

plaintiff, and John F. Dillon, Esq., of counsel for the defend- 
120 =ant, and on motion of Dos Passos Bros., attorneys for the 

plaintiff, it is adjudged that Henry 8S. Marlor, the plaintiff 
herein, have and recover of the defendant, The Texas and Pacific 
Railway Company, judgment in the sum of twenty-one thousand 
doilars, with interest on the sum of $10,500 from the first day of 
July, 1882, to September 17th, 1884, amounting to the suin of 
1,392, dollars, and interest on the sum of $10,500 from the first 
day of July, 1885, to September 17, 1884, amounting to the sum of 
762,55 dollars, together with the costs and disbursements of this 
action, as taxed by the clerk of this court, at the sum of $49.77, 
making in the aggregate the sum of twenty-three thousand two 
hundred and four dollars and ninety-nine cents ($23,204.99.) 

And it is further ordered and adjudged that the said plaintiff 
have judgment and execution therefor accordingly. 

WM. J. WALLACE, 


121 (Endorsed :) U. S. circuit court. Henry S. Marlor, pln, 

ag’st The Texas and Pacific Railway Co, deft. Judgment. 
Dos Passos Bros., solicitors for pra, 15 Broad St, N.Y. eity. ULS. 
cireuit court, Filed Sep. 17, 1884. Timothy Griftith, clerk, 
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122 ~=Cireuit Court of the United States, Southern District of New 
York. 


Henry S. MARLOR 
vs. 
THe Texas AND Paciric RAILWAY CoMPANY. 


It is hereby stipulated that the original income and land-grant 
bond now on file in the office of the clerk of this court as an ex- 
hibit to defendant’s answer herein, shall be transmitted as a part 
of the record on the writ of error to the Supreme Court of the United 
States, and that a copy of said bond shall be substituted as part of 
the record to remain in the office of said clerk of this court. 

Dated New York, October, 3d, 1884. 

DOS PASSOS BROS., 
Attorneys for Plaintiff. 
DILLON & SWAYNE, 
Attorneys for Defendant. 


Ordered accordingly October 9th, 18S4. 
ADDISON BROWN. 


123 Endorsed: U. S. circuit court, southern district of New 
York. HenryS. Marlor, plaintiff, ag’st The Texas and Pacific 

Railway Company. Stipulation. Dillon & Swayne, att’ys for def’t. 

U.S. circuit court. Filed Oct. 10, 1884. Timothy Griffith, clerk. 


124 U.S. Cireuit Court, Southern District of New York: 


Henry S. MARLor 
Ss. | 
Tue Texas AND Pactric RAILWAY CoMPANY. 


We hereby consent that the foregoing papers shall constitute the 
record to be sent by the clerk of the circuit court of the United 
States for the southern district of New York to the U.S. Supreme 
Court, on the appeal to said Supreme Court, in the above-entitled 
cause without prejudice to any motion to correct the record here- 
after. 

New York, October 9, 18S4. 

DILLON & SWAYNE, 
At@ys for PUP in Evvror. 
DOS PASSOS BROTHERS, 
Attys for Deft in Error. 


Budorsed: UL S. cireuit court Fda Oct. Tl, 188th Timothy 
Griftith, clerk, 
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125 Bond for Damages and Costs. 


Cireuit Court of the United States of America for the Southern Dis 
trict of New York, in the Second Cireatt, 


Hexey S. Marton 
US. 
Tae Texas AnD Pactric RAILWAY CoMPANY. 


Know all men by these presents that we, the Texas and Pacific 
Railway Company, as principal, and Jay Gould and Russell Sage, of 
the city, county, and State of New York, as sureties, are held and 
firmly bound unto the above-named plaintiff in the sum of thirty 
thousand dollars, to be paid to the said plaintiff; for the payment of 
which, well and truly to be made, we bind ourselves and each of us, 
our and each of our heirs, executors, and administrators, Jointly and 
severally, firmly by these presents. 

Sealed with our seals and dated the twenty-third day of Septem- 
ber, in the year of our Lord one thousand eight hundred and eighty- 
four. 

Whereas the above-named defendant has prosecuted a writ of 
error to the Supreme Court of the United States to reverse the judg- 
ment rendered in the above-entitled suit by the judge of the circuit 
court of the United States for the southern district of New York : 

Now, therefore, the condition of this obligation is such that if the 
above-named defendant shall prosecute its said writ of error to effect 
and unswer all damages and costs if it shall fail to make its plea 
good, then this obligation shall be void; otherwise the same shall 
be and remain in full force and virtue. 

[Seal of Comp’y.] 
THE TEXAS & PACIFIC R’Y CO., 
By JAY GOULD, President. 
JAY GOULD. L. 8. 
RUSSELL SAGE. Ht ] 


Sealed ana delivered and taken and acknowledged this 23 day of 
September, 1884, before me— 
[ne s.] WM. J. HARDING, 
Notary Public, Kings County, New York. 


Certificate filed in New York county. 
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Southern District of New York, | vase 


Jay Gould, one of the subscribers to the foregoing instrument, 
being duly sworn, deposes and says that he is a resident and house- 
holder within this State; that he is worth the sum of thirty thou- 
sand dollars over and above all his just debts and liabilities. 
JAY GOULD. 
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Sworn to this twenty-thind day of September, AL D. 1854, before 
mwe— 
[us] WM. J. HARDING, 
Neodwry Pudlio, Rings County, New Your. 


Certificate filed in New York county. 


Unirep States OF AMERICA, ™ . 
Southern District of New York, | ~~ 


Russell Sage, one of the subscribers to the foregoing instrument, 
being duly sworn, deposes and says that he isa resident and a house- 
holder within this State, and that he is worth the sum of thirty 
thousand dollars over and above all his just debts and liabilities. 

RUSSELL SAGE. 


Sworn to before me this twenty-third day of September, 1884. 
[L. s.] WM. J. HARDING, 
Notary Public, Kings County, New York. 


Certificate filed in New York county. 


[Endorsed:] U. S. circuit court. Marlor vs. Texas and Pacific 
Railway Company. Bond for costs on —. , proctor. Approved 
Sept. 25, 1884. W.J. Wallace. U.S. circuit court. Filed Sept. 25, 
1884. Timothy Griffith, clerk. 


127 Assignment of Error. 


Supreme Court of the United States, of October Term, in the year 
of our Lord one thousand eight hundred and eighty-four. 


THE TExaAs AND Paciric RAILWAY Company, Plaintiff in Error, 


Vv. 
Henry S. Martor, Defendant in Error. 


Afterwards, to wit, on the fourth Monday of October, that being 
the second Monday in this same term, before the justices of the 
Supreme Court of the United States, at the Capitol, in the city of 
Washington, comes the Texas and Pacific Railway Company, by 
Dillon & Swayne, its attorneys, and says that in the record and pro- 
ceedings aforesaid there is manifest error, in this, to wit: 

First. That by the record aforesaid it appears that the judgment 
aforesaid, in the form aforesaid given, was given for the said defend- 
ant in error against the said plaintiff in error, whereas by the law of 
the land the said epee ought to have been given for the said 
plaintiff against the said defendant. | 

Second. It appears by the record that the first conclusion of law 

found by the court is erroneous. 
128 Third. It appears by the record that the second conclusion 
of law found by the court is erroneous. 

Fourth. It appears by the record that the court erred in not hold- 
ing the bonds in suit to be income bonds, on which the obligation 
to pay interest is dependent on the acquisition of net earnings for 
the year. 
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Fifth. It appears by the record that the court erred in holding 
that said bond was a promise to pay interest in money or scrip on 
July 1st of each year. | 

Sixth. It appears by the record that the court erred in holding 
that by failure to issue scrip on July Ist, 1882, and July 1st, 1883, 
the full amount of interest became payable in cash without present- 
ment and demand, and that neither presentment nor demand was a 
prerequisite to a right of action. 

And the said Texas and Pacific Railway Company prays that the 
judgment aforesaid may be reversed, annulled, and altogether held 
for naught, and that it may be restored to all things which it hath 


_ lost by occasion of the said judgment. 
DILLON & SWAYNE, 


Attorneys for Plaintiff in Error. 


129° Uwnirep STATES OF AMERICA, 83: 


To Henry 8S. Marlor, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the fourth Monday of October, eighteen hundred and eighty-four, 
pursuant to a writ of error filed in the clerk’s office of the circuit 
court of the United States for the southern district of New York, 
wherein The Texas and Pacific Railway Company is plaintiff in 
error and you are defendant in error, to show cause, if any there be, 
why the judgment in the said writ of error mentioned should not be 
corrected and speedy justice should not be done to the parties in 
that behalf. 


Dated Sept. 25th, 1884. 
WM. J. WALLACE. 


130 [Endorsed :] U.S. Supreme Court. The Texas and Pacific 
Railway Company, plaintiff in error, against Henry S. Mar- 
lor, defendant in error. Citation. 


Due and timely service of the within citation is hereby admitted. 


Dated New York, Sept. 24, 1884. 
DOS PASSOS BROS., 
Att’ys for Def’t in Error. 


Endorsed on cover: 8S. New York C.C. U.S. No. 97. The Texas 
and Pacific Railway Company, plaintiff in error, vs. Henry S. Marlor. 
Filed October 13, 1884. 
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Supreme Court of the United States, 


OCTOBER TERM, 1887. 


THe Texas AND Paciric RaAImlway 
COMPANY, 
Plaintiff in Error, 


| ‘ No. 97. 
. VS. 


Henry S. MARLOor. 


- eh te oO 


fe BRIEF FOR PLAINTIFF IN ERROR. 


. Statement. 


The plaintiff, Marlor, sued the Texas and Pacific 
Railway Company (plaintiff in Error) for two install- 
ments of interest, of $10,500 each, payable, as he 
claimed, on the first day of July, in the years 1882 and 
1883, respectively, upon 150 income and land grant 
bonds issued by the company, and owned by him. The 
action was tried by the Circuit Court without a jury 
(the jury being duly waived), and judgment was given 


ck for the plaintiff in the amount of his demand. 
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THE BONDS upon which the action was brought are 
in the following terms (Record, pp. 3-6, 62, 63) : 


THE UNITED STATES OF AMERICA. 
(No. —.) ($1,000.) 
THe Texas anD Pacrric Ramway Company. 
Chartered by Act of Congress. 


Seven Per Cent. Income and Land-Grant Bond on Eas- 
tern Division, 


The Texas and Pacific Railway Company hereby ac- 
knowledges itself to be indebted to 
of , or assigns in the sum of one thousand 
dollars, lawful money of the United States ef America ; 
which sum the said company promises to pay to the 
the said or assigns, at the office of the 
company in the City of New York, on the first day of 
January, A. D. (1915) one thousand nine hundred and 
fifteen, with interest thereon at the rate of seven per 
cent. per annum, payable annually on the first day of 
July in each year, as provided in the mortgage herein- 
after mentioned. 

This bond is one of a series of bonds numbered von- 
secutively from one to eight thousand nine hundred and 
eight, of the denomination of one thousand dollars each, 
of like tenor and date, the payment whereof is secured 
by a first mortgage of even date herewith, duly recorded 
upon certain lands heretofore granted to the Texas and 
Pacific Railway Company by the State of Texas, or 
in which said company is in any manner interested, be- 
ing a first hen or charge upon all those sections or 
fractional sections or square miles of land acquired or 
to be acquired by said company in constructing its lines 
of road east of Fort Worth under or by virtue of the 
acts of incorporation of the Southern Pacific Railroad 
Company, the Southern Transcontinental Railroad Com- 
pany, the Memphis, El] Paso and Pacific Railroad Com- 
pany, or of the several supplements and enactments 
relating thereto, or under any of the special or general 
laws passed by the Legislature of the State of Texas 
and applicable to said companies or either of them, or 
to the Texas and Pacific Railway Company, the total 
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quantity of land to be acquired in constructing said 
lines of railway under the several grants being esti- 
mated at or about 7,600,000 acres. This bond has also 
as security for the interest a mortgage lien upon the net 
income of the said The Texas and Pacific Railway Com- 
pany, derived from operating its lines of railway east of 

ort Worth, in the State of Texas, after providing for the 
operating expenses, the current repairs and reconstruc- 
tions, and the interest upon the first and second mort- 
gage bonds secured upon said lines of railway, the 
length of which, constructed and to be constructed, is 
estimated to be 524 miles, and in case such net earnings 
shall not, in any one year, be sufficient to enable the 
company to pay seven per cent. interest on the out- 
standing bonds, then scrip may, at the option of the 
company, be issued for the interest ; such scrip to be 
received at par and interest the same as money in pay- 
ment for any of the company’s lands acquired as afore- 
said in Texas at the ordinary schedule price, or it may 
be converted into capital stock of the company when 
presented in amounts of $100 or its multiple. The 
holder of this bond is entitled to the benefit of the ad- 
ditional security of the sinking fund provided for in 
said mortgage, consisting of the net proceeds of the 
sales of the lands aforesaid, which are to be applied 
from time to time to the purchase of said bonds at their 
market value, not exceeding par, or to their redemption, 
as provided in the mortgage aforesaid; this bond also 
will be received by the company at par and accrued in- 
terest in payment or exchange for any of its lands cov- 
ered by the mortgage aforesaid at the current cash 
price of the same as fixed from time to time. 

In witness whereof, the said The Texas and Pacific 
Railway Company has caused these presents to be duly 
executed, sealed with its corporate seal, and attested by 
the proper signatures of its president or vice-president 
and secretary, this 15th day of May, A. D., 1875. 


, President. 
Attest : , Secretary. 


(Here follows Certificate of Trustees. ) 


The complaint does not allege the failure of the Rail- 
way Company to acquire sufficient net earnings to pay 
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interest in money; nor any demand for the issue of 
scrip as provided in the bond. The essential and sole 
claim of the plaintiff is that, upon default of income, the 
failure to exercise the option to issue scrip on the very 
day of the cluse of the jiscal year entitles him to recover 
the full interest in money, and this without demand or 
presentation of his bonds (Record, p. 5; fols. 9-10). 
The answer alleges (Record, p. 50) it is an agreed fact 
(Record, p. 58, fol. 99), and the Court finds it to be true 
(Record, p. 64, fol. 114) that the bonds are registered 
obligations, on which interest is payable and _ scrip is- 
suable only to registered holders; that by uniform and 
invariable practice from the first issue of the scrip, the 
bonds or authenticated orders are presented by the 
registered holders or their assignees, and receipts or 
vouchers taken on the issue of scrip ; that the company 
cannot know to whom to issue or deliver scrip, or who 
is entitled to it until the bonds or assignments or 
orders are presented at its office and scrip demanded 
therefor, or until the registered holder properly identi- 
fied, presents himself at its office and demands scrip ; 
and that the plaintiff never presented his bonds and de- 
manded or requested the issue of scrip, but that the 
defendant had offered to deliver to him serip upon the 
execution of the proper receipt or voucher therefor, 
The income and land grant mortgage, dated May 15 


» 1875, securing the bends in suit, and supplemental 


mortgage, dated March 23, 1876, are set out in full as 
exhibits to defendant’s answer (Record, pp. 25-45). 

A “statement of agreed facts” of this case appears 
in the Record, pp. 53-58. The parts of defendant’s an- 
swer admitted in the agreed statement to be true 
(Record, p. 58), and found by the Court, as part of its 
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findings of fact, to be true (Record, p. 64), are, for con- 
venience in reference, here set out in full as follows: 


15 II. ‘“ And for other and further defense defend- 
ant alleges 

“First. That on the 29th day of March, 1875, de- 
fendant had outstanding bonds and mortgages securing 
the same, as follows : 

“9,252 land grant bonds, secured by a first mortgage 
upon all the lands in the State of Texas, which the 
company had acquired or might thereafter acquire by 
virtue of its consolidation with the Southern Pacific 
Railroad Company and the Southern Transcontinental 
Railway Company, or by virtue of its consolidation 
with or purchase of any other railroad company in the 
State of Texas under the authority of the Acts of Con- 
gress of March 3d, 1871, and May 2d, 1872. | 

‘“* Defendant further alleges that both the con- 17 
struction bonds and the land grant bonds last 
above described were fixed obligations of defendant 
company, Whereon the obligation to pay maturing semi- 
annual interest coupons was absolute and without con- 
dition or qualification. That the mortgages securing 
said bonds contained provisions for foreclosure in case 
of default in the payment of current interest; the pro- 
vision to this effect in the mortgage securing said 
land grant bonds, being in the following terms: 18 

“* And if default shall be made in the payment 
of the interest which shall accrue or become due upon 
the said bonds, or any of them, for the space of sixty 
days, When the same shall become due, the said trustees 
and the survivors of them, and the successors and 
successor of such survivors, may thereupon sell at 
public or private sale, for the best price which can be 
obtained for the same, all or any part af said lands 
which shall then remain unsold, sufficient to pay the 
interest then remaining due upen any of said boads 
which shall then be outstanding and unpaid ; 
and such trustees may appoint one or more 19 
agents or attorneys to make sales, execute con- 
veyances and receive the purchase money and pay 
the said interest then remaining unpaid on said bonds 
or any of them, or apply the same pro rata, if not suffi- 
cient to pay said interest in full.’ 

“ Defendant prays that upon the trial of this cause it 
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may have leave to refer the Court to said construction 
and land grant bonds and to the mortgages 
securing the same as parts of this answer. 20 

“ Defendant further alleges that on said 29th 
day of March, 1875, defendant's road was only partially 
completed to Fort Worth, in the State of Texas, there 
being then built and in operation about 325 miles thereof. 
That defendant was unable to meet the interest on said 
bonds, and was in default therefor. That on said day 
the stockholders of the defendant company met to con- 
sider and retrieve the financial situation of the defend- 
ant, to readjust and reorganize its debt, to provide 
aginst recurring defaults which endangered foreclosure, 
and to provide means for completing its road to Fort 
Worth ; and at said Stockholders’ Meeting, held as 
aforesaid on the 29th day of March, 1875, did resolve 
as follows: 

“© * Resolved, That the Board of Directors shall be and 
they are hereby requested and fully authorized and 
empowered to provide for and to issue eighty-nine hun- 
dred and eight (8,908) income and land grant bonds, 
each for the sum of one thousand dollars, bearing seven 
per cent. interest, the interest and the principal of said 

bonds to be payable in United States currency, 
32 and said bonds to mature in forty years from 

their date, and to secure the payment of the 
interest and the principal of said bonds by a first mort- 
gage upon all the lands heretofore granted to this 
company, or in which this company in said State is in 
any manner interested, being a first hen or charge upon 
all those sections or parts of sections or square miles of 
land acquired by the Texas and Pacific Railroad Com- 
pany, or to be acquired by said company, in construct- 
ing its lines of road east of Fort Worth, under or by 
virtue of the acts of incorporation of the Southern 
Pacific Railroad Company ; the Southern Trans-Conti- 
nental Railway Company ; the Memphis, El Paso and 
Pacific Railroad Company, or of the several sup- 
plements and amendments relating thereto, or 33 
under any of the special or general laws passed 
by the Legislature of the State of Texas, and appli- 
cable to said companies, or either of them, or to 
the Texas and Pacific Railway Company ; the total 
quantity of land so to be acquired in constructing said 
lines of railway, being estimated at about 7,600,000 
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acres ; and said mortgage or deed of trust shall also 
include the net income of the company from the opera- 
ting of its lines east of Fort Worth, after providing for 
the operating expenses, the current repairs and recon- 
structions, and the interest on the first and 
second mortgages hereinbefore provided for ; 34 
and there shall be included in said mortgage or 

deed of trust, a provision for a sinking fund out of the 
net proceeds of sales of land, and by the receiving of 
said bonds in payment for purchases of lands covered 
by the mortgage. The bonds thus provided for shall 
be exchangeable for outstanding Land Grant bonds, 
and used in purchase of material and supplies, and for 
construction work, or may be applied toward the pay- 
ment, of any of the company’s indebtedness or obliga- 
tions.” 

“ Defendant states that in pursuance of the 3D 
authority conferred in and by the aforesaid reso- 
lutions, the Board of Directors of defendant company 
caused to be made, executed and issued : | 

“8,857 Income and Land Grant Bonds, secured by 
mortgage executed as prescribed in said resolutions, a 
copy of one which said bonds and of the mortgage se- 
curing said bonds are annexed hereto, made _ parts 
hereof and marked Exhibits A and B respectively. 

“* SEconD. Defendant further alleges that subsequently 
to the first day of January, 1876 (as of which date the 
first installment of said Income and land grant bonds 
was issued as aforesaid), and in the years or interest 

periods ending, respectively, on the first days of 
54 July, 1877, 1878 and 1879, the net earnings of 

defendant company, as defined in said bonds, 
and in the mortgage referred to in said bonds, were in- 
sufficient to enbale it to pay the interest on its said 
income and land grant bonds then outstanding at the 
various dates aforesaid ; that during and throughout 
said years or interest periods no interest was paid upon 

said bonds, nor was any scrip issued for such in- 
15) interest or for any portion thereof; that on 

the 16th day of February, 1880, and in 
pursuance of a resolution of its Board of Directors, 
defendant issued scrip for the interest accumulated 
during the entire period included between the said first 
day of Jauuary, 1876, and the first day of July, 1879, 
as appears upon the face of said scrip; that the net 
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earnings of defendant road having been so insufficient 
to enable it to pay the interest on said bonds for the 
years ending July Ist, 1880, and July 1st, 1881, defend- 
ant issued scrip for the interest for such years respec- 
tively. 

- Peden: Defendant further alleges that official returns 
recently received and now on file at the office of de- 
fendant company in the City of New York, fiom the 
Auditor of said company, show, and defendant, upon 
information and belief, therefore avers the fact to be, 
that for the year ending July Ist, 1882, there was a 
deticit of $195,076.17 in the earnings of said road, and 
that for the year ending July Ist, 1883, there were 
surplus earnings of $131,867.90, thus showing a net 
deficit for the operations of said two years of $63,208.27, 
That the fact that the net earnings of said two years 
were insufficient to enable defendant company to pay 
the interest on said income and land grant bonds, as 
provided therein, was prumptly made known and de- 
clared by defendant company to its bondholders, and 
that the plaintiff had due notice thereof. 

FourtnH. Defendant further alleges that its said in- 
come and land grant bonds are, as aforesaid, registered 
obligations ; that interest thereupon is payable only to 
registered holders thereof or to their assignees by duly 
executed and acknowledged or authenticated order or 
assignment, at the oftice of defendant company, and 
upon the delivery by such registered holders or their 
assignees by duly executed and authenticated order or 

assignment of receipts for such interest ; or, in 
61 case scrip is issued, of receipts for such scrip ; 

that by uniform and invariable practice from the 
first issue of scrip for said bonds, such bonds or such 
authenticated orders or assignments thereof are presented 
by the payee or registered holder or such assignee at the 
office of the datontiaas for scrip. That when scrip is de- 
livered thereon no indorsement is made upon the bond, 
but the receipt or voucher for such scrip so issued and 

received is signed by the person receiving the 
62 same, and the defendant cannot know to whom 

to issue or deliver scrip, or who is entitled there- 
to, or who will receive the same until the said bonds or 
such assignments or orders are presented at its office 
as aforesaid, and scrip demanded thereon, or unless 
the registered holder, properly identified, presents 
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himself at the office of the company and demands the 
issue of the scrip. And the defendant says, on in- 
formation and belief (as in paragraph sixth, part LI. 
hereof) that the said plaintiff, in respect of the said 

interest sued for herein, never presented the 
63 said bonds and demanded or requested the issue 

of scrip for the years 1882 and 1883 ; but the de- 
fendant says that it has offered to deliver and is now 
ready to deliver scrip to the plaintiff for and in respect 
of the said bonds in suit, for the years 1882 and 1883, 
on the production of said bonds and the execution of 
the proper voucher or receipt for such scrip.” 


Assignment of Errors. 


First. That by the record in this Court it appears 
that the judgment of the Court below was given for the 
defendant in error against the plaintiff in error, whereas 
the said judgment ought to have been given for the said 
plaintiff in error against the said defendant in error. 


SECOND. It appears by the record that the first con- 
clusion of law found by the Court is erroneous. 


Turrp. It appears by the record that the second con- 
clusion of law found by the Court is erroneous. 


Fourru. It appears by the record that the Court 
erred in not holding the bonds in suit to be income 
bonds, on which the obligation to pay interest is de- 
pendent on the acquisition of net earnings for the 
year. 


Firtn. It appears by the record that the Court erred 
in holding that said bond was a promise to pav interest 
in money or scrip on July 1st of each year. 
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Sixtu. It appears by the record that the Court erred 
in holding that by failure to issue scrip on July Ist, 
1882, and July Ist, 1883, the full amount of interest be- 
came payable in cash without presentment and demand, 
and that neither presentment nor demand was a pre- 
requisite to a right of action, and that the defendant's 
tender of scrip did not entitle itto judgment. (Record, 


pp. 69, 70.) 


SEVENTH. The Court erred in not sustaining the de- 
fendant’s motion in arrest of judgment (Record, p. 65.) 


ARGUMENT. 


THE FUNDAMENTAL DIFFERENCES between the parties 


are these : 


PLAINTIFF'S CONTENTION. 


The plaintiff's contention, adopted by the Court be- 
low, is: 


That this obligation, termed an income and land 
grant bond, is an obligation for the payment of the 
interest each year ABSOLUTELY AND AT ALL 
EVENTS in money, on the Ist day of July, irre- 
— of net earnings, in cash or in specific arti- 
cles, viz.: scrip. And unless the company EXER- 
CISES THIS OPTION ON THE VERY DAY, 
the interest becomes an absolute debt for the full, 
nominal or par amount thereof, solvable in money 
only, and this although no demand was made by 
the bondholder for interest or scrip, and although 
no net income has been earned during the year ; 
and although, when after July 1st, the plaintiff de- 
manded payment, the company tendered him scrip 
and kept the tender good. 
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The Circuit Court held the plaintiff’s view to be cor- 
rect, and for such error its judgment ought, we submit, 
to be reversed. 

The failure to exercise the option on the day is the 
gravamen of plaintiff's cause of action (Record, p. 5, 


fols. 9, 10). 


THE COMPANY'S CONTENTION. 


The defendant’s contention, as set out in the answer, 
and upon the facts as found by the Court below, is 
threefold: 


I. The defendant contends that the bond is what 
it purports to be—an INCOME BOND;; that the 
interest is not payable absolutely in money, July 
1, unless net earnings, as defined in the bond and 
mortgage, have been made. 

If sufficient net earnings, as defined in bond and 
mortgage, have not been acquired during the year, 
the interest accumulates until earned, or until paid 
out of the sinking fund created by the sale of the 
mortgaged lands, or until the bond with accrued 
interest becomes due, unless the company exer- 
cises its option to issue scrip If the option is not 
duly exercised the bondholder may not be bound 
to accept the scrip, but stands upon his rights as 
they existed before; and the effect of a failure to 
exercise the option on the day or afterwards, is 
not to convert the interest, which is payable only 
out of income, into a present fixed obligation to 
pay in money. 

The bond is not an absolute obligation to pay 
the interest in cash or in “specific articles” of 
equal value, and so does not fall within the rule 
of law invoked by the plaintiff and adopted and 
applied by the Circuit Court. 

The language of the bond, ‘‘then scrip may, at 
the OPTION of the company, be issued for the 
interest,” leaves it entirely optional with the com- 
pany (if there have been no net earnings) whether 
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it will issue scrip or not, and the failure to exer- 
cise this option creates or imposes no liability what- 
ever, since the interest is not payable ABSOLUTELY, 
AND SINCE THERE IS NO PROVISION IN THE BOND OR 
MORTGAGE MAKING THE INTEREST PAYABLE ABSOLUTELY 
ON THE FAILURE OF THE OPTION, 


The Circuit Court erroneously, we submit, held 
otherwise, and on this ground its judgment ought 


| . to be reversed. 


| II. Thatif the defendant is mistaken in sup- 

osing the bond to be a cumulative INCOME 
‘eo and if the obligation is absolute to pay the 
interest each July 1, irrespective of net earnings, 
or to pay in scrip, THIS OPTION NEED NOT 
BE EXERCISED AT THAT DAY, and it is suffi- 
cient if the scrip is ready for the bondholder when 
he demands it. The company is not bound to seek 
! the bondholder and tender the scrip on the day or 
| at any time. The record in this case shows that 
the scrip was seasonably tendered by the company 
to the plaintiff, and that the tender was kept good. 


The Circuit Court held against the defendant on these 
propositions, for which error its judgment ought, we 


submit, to be reversed. 


III. That if the plaintiff is right in his construc- 
tion of the bond, viz., that it is not anincome bond, 
and that the obligation is absolute to pay interest 
on each July 1, unless the option to issue scrip 1s 
exercised that day, the effect of such default or of 
any default on the part of the company, is not to 
make it liable for the full amount of the interest, 
but only for the value of the scrip on the date of 
default, whatever the default may consist in, or at 
whatever time the default is complete, whether on 
July 1, or not until demand for scrip and refusal to 
issue it. 
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The Circuit Court held otherwise and for this error 
its judgment ought, we submit, to be reversed. 
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or make conditional or defeasible a covenant to pay in- 


UPON A CAREFUL stuDyY of the Income Bond and of the 
Mortgage securing it, we submit the following as a 
sound view of its meaning and intent. 


THE TRUE CONSTRUCTION OF THE INCOME AND DaNnpb 
Grant Bonp anp Morreaae, 


I. The company is not liable to be sued at law in 
respect of the interest on the bonds on the failure to 
pay the same on the first day of each successive July, 
if there have been no net earnings out of which to make 
payment of interest.. 

The covenant in the bonds is to pay the principal on 
the first day of January, 1915, 


“with interest thereon at the rate of seven per cent. 
per annum, payable annually on the first day of July in 
each year, as provided in the mortgage hereinafter men- 
tioned.” 


Not to pay absolutely and at all events, but only to 
pay in the manner provided in the mortgage, or if you 
please, the mortgage and bond. 

The words above “ as provided in the mortgage here- 
inafter mentioned,” are of capital and controlling im- 
portance. If they be overlooked or not given their 
proper effect, we shall surely go wrong. They are never 
to be lost sight of in construing the instruments with 
which we are dealing. If an absolute promise to pay 
the interest on the first of each July had been intended, 
the words in italics would have been omitted. They 
were inserted for the express and only purpose of quali- 
fying the covenant to pay interest; and they do so 
qualify it. They are proper words to limit, or qualify ; 
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terest; and the word “ provided,” here used, is es- 
pecially apt for that purpose. 

This reference to the mortgage incorporates it as a 
part of the contract ; and the bond and mortgage are 
to be read as one instrument. 


“ A purchaser of bonds which refer to the mortgage 
securing them, is bound by any statements contained 
in the mortgage affecting the security. The mortgage 
referred to necessarily becomes a part of the bonds in de- 
termining exactly what they are represented to be.” 


Jones on R. R. Securities, § 203. 
Caylus vs. N. Y., K.& S.R. R. Co.,10 Hun, 
(N. Y.), 245. 


‘Where two or more instruments are executed at the 
same time, relate to the same subject matter, and one 
refers to the other, either tacitly or expressly, they are 
to be taken together and to be construed as one instru 
ment.” : 


Vangine vs. Taylor, 18 Ark., 65. 
Dillingham vs. Estill, 3 Dana (Ky.), 23. 
Adams vs. Hill, 16 Me., 215. 
Rorabacker vs. Lee, 16 Mich., 169. 
Rogers vs. Kneeland, 13 Wend., 114. 
Spangler vs. Springer, 22 Pa. St., 454. 


In Paterson vs. Ellis, 11 Wend., 260, it was held that 
where a legacy is given : | 
“ When the legatee shall attain, or provided he does 


attain the age of twenty-one, the legacy does not vest 
until the contingency happens.” 


See also as to the word “ provided.” 
Wayman vs. Southard, 10 Wheat., 1, 30. 
Voorhees vs. Bank, 10 Peters, 471. 
Minis vs. U.S., 15 Peters, 445. 


So here the word ‘“ provided,” as well as the whole 
clause in which it stands is intended to qualify the 
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covenant to pay interest. It is not a covenant to pay 
interest absolutely, but a covenant to pay on the terms 
and condition, and in the manner provided in the mort- 
gage, and the mortgage and bond in this regard are not 
different. The covenant then being not to pay absolu- 
tely ; but, as provided in the bond and mortgage, let us 
look to them and see what they do provide in regard 
to payment of interest. When we take both instru- 
ments by “ the all fours ” and search through them, we 
do not find any covenant to pay interest absolutely on 
the first day of July in each year; but only agreements 
to pay interest as follows: First, If ‘net earnings have 
been made: second, to pay in land, that is, when the 
bond is exchanged for land ; third, to pay it in connec- 
tion with the bond out of the sinking fund as provided 
in the mortgage. 

THE LANGUAGE of the bond, “ Then scrip may, at the 
OPTION of the company be issued,” for interest is in- 
tended simply to leave it wholly optional with the com- 
pany, if there are no net earnings, whether it will issue 
scrip or not. The language is not that it “ shall” in 
the contingency named issue scrip ; but that it “ may” 
do so, at its option. If there were no net earnings on a 
given first day of July, then there is no default and no 
obligation to pay, and the failure to exercise the option 
cannot be held to create or impose a liability to pay 
the amount of interest in money for the plain reason 
that the company did not promise to pay absolutely in 
money, and for the further reason that there is no pro- 
vision in the bond and mortgage making the company 
liable to pay the amount of interest if it failed to exer- 
cise the option, created for its own exclusive benefit ; 
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and vet the plaintiff makes the alleged failure to exer- 
cise this option the gravamen of his complaint. 

The foregoing clearly distinguish this case from all 
alternative contracts for the payment of a fixed sum 
on a certain day “in specific articles,” on which the 
plaintiff relies. 

ANOTHER ARGUMENT in favor of the proposition that 
the right to issue scrip is purely discretionary with 
the company, and its non-exercise attended with no 
penalty, is that the charter of the company limits the 
amount of capital stock which can be validly issued, 
and therefore the option to issue its scrip convertible 
into stock, was for this, among other reasons, reserved 
entirely to the company, and it cannot be made liable 
for a failure to exercise it since the creditor has no 
vested right in its exercise. 

RECURRING TO THE COVENANT in the bond, to wit, to 
pay interest “as provided in the mortgage,” this, it will 
be perceived, is not an absolute and uncanditional 
promise to pay the interest on the first day of each 
July ; but a promise to pay as provided in the mort- 
gage ; the bond and mortgage to be read asone. It 
remits us to the bond and mortgage to see what pro- 
visions are therein made for the payment of interest. 
When the bond and mortgage are carefully scrutinized, 
it will be seen that they contain no promise to pay cur- 

rent installments of interest except out of net earnings ; 
and this is conditioned upon net earnings, as defined 
in the mortgage, being acquired. We repeat that the 
bond and mortgage contain no obligatory covenant to 
pay the annual interest, except out of net earnings if 
these are acquired. And the income is first pledged in 
favor of the interest on the prior fixed mortgage bonds. 
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And the income bond and mortgage contain no promise 
to issue scrip, only an option to issue it. 


| II. THE BOND AND MORTGAGE, however, contain . cer- 
certain provisions for the benefit of the holders of the 
bonds, and these are as follows : 


A. To pay the interest annually out of net income, if 
tt has been earned. If sufficient net income has been 
earned it must be applied to the payment of interest. 
That is the obligation. If it has not been earned then 
the interest is not due and payable, so as to constitute 3 


i i 


a breach of the bond; but is cumulative until net in- 

come is acquired, or until the maturity of the bonds, 

unless the company choose to exercise the option of 

issuing scrip therefor. This option is given for the 

benefit of the company. It cannot be compelled to 

exercise it, but it may do so. The scrip, if issued, 
is receivable in payment for land or convertible into 
stock. Charter limits stock to $10,000,000. 


A B. A sinking fund 2s created in case there are net pro- 

| ceeds of the sales of the mortgaged lands, and each year 
the money in the sinking fund is to be exclusively ap- 
plied to the purchase of bonds and accrued interest 

thereon at the lowest offer ; but if they cannot be pur- 

7 chased for par or less then bonds are to be called by 

| lot sufficient to equal the accumulations of the sinking 
fund. Note that the sinking fund cannot be used to 
pay current interest. 


C. Lhe holder of the bond has a right to use the same 
at par and accrued interest at any time in the purchase 
and payment of lands covered by the mortgage. 
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Such is the general scheme of the bond and mort- 
gage. The circumstances under which they were issued, 
and the resolutions authorizing the issue, which ap- 
pear in the record, as well as the terms of the instru- 
ments, combine to show that it was not intended to 
render the company personally liable to pay the in- 
terest as it annually fell due, unless there were net 


earnings. 


First. The circumstances under which it was issued. 

The mortgage recites an existing outstanding land 
grant mortgage, made July Ist, 1872, upon all the com- 
pany’s land in the State of Texas, under which there 
were outstanding 9,252 bonds. These were fixed 
bonds, not income bonds; and they were all to be 
retired. The company’s road was incomplete, and 
there were also existing fixed mortgages on it at the 
rate of twenty-five thousand dollars per mile, in re- 
spect of which the company was then in default (Re- 
cord, pp. 26, 27, 47,48. Admitted allegations of answer ; 
Ante, pp. 5,6. Found by the Court to be true ; Record, 
p. 64, fol. 119). 

The income and land grant mortgage in question was 
anthorized by the stockholders at a meeting held on 
the 29th day of March, 1875, at which the stockholders 
provided for issuing a fixed mortgage for twenty-five 
thousand dollars per mile on the road ; and after thus 
authorizing a fixed mortgage for this sum per mile, 
they proceeded to authorize the issue of 8,908 income 
and land yrant bonds to be secured by a first mortgage 
upon the lands in Texas, which could only be done by 
retiring the existing land grant bonds of 1872, and 
securing the same on the net income of the company, 
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and by a sinking fund out of the proceeds of the sales 
of the lands, and by a stipulation to receive said bonds 
in payment for lands covered by the mortgage. (See 
substance of resolutions recited in the Income and 
Land Grant Mortgage, Record, pp. 48, 49.) 

At this stockholders’ meeting, the company was deal- 
ing with the whole subject of its indebtedness and 
necessities, and it provided therefor, by authorizing 
the creation of two distinct classes of securities, one 
known as fixed mortgages, that is, mortgages requiring 
absolutely the interest to be paid at stipulated periods, 
and the other an income obligation. The difference 
between a fixed mortgage and bond, and an income 
mortgage and bond is well known in the financial 
markets. A fixed bond is a security of a high char- 
acter. The income bond is a security of an inferior 
grade. The fixed mortgage is usually a first lien; the 
income mortgage a second or inferior lien. An income 
mortgage presupposes embarrassment or a salutary 
fear of it, and is intended to protect the company from 
the perils to which a fixed obligation would expose it. 
Hence the resolutions of the stockholders authorized an 
INCOME Bonn, which means ex vi termini that there is no 
absolute obligation to pay at stated interest periods ; but 
only a present obligation to pay if income ts acquired. 

There are two classes of ‘income bonds;” one 
called non-cumulative, which means that unless income 
is acquired no obligation whatever exists to pay the 
interest ; second cumulative, which means that if in- 
come is not earned at the time when the interest falls 
due, the interest stands over until income is acquired 
or until the maturity of the bond, unless some other 


provision is made for it. Jn any event tt ts essentially 
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the nature of an income bond that the interest on tt 8 not 
to be presently paid absolutely. 

In the mortgage authorized by the stockholders and 
in the instrument executed there is pledged for the se- 
curity of the bonds the land grant of the company. The 
holders of the bonds are entitled to the benefit of these 
provisions in respect of the lands, provided interest is 


not paid out of net earnings: 


First, the lands are required to be sold by the trus- 
tees, and all of the net proceeds of the sale of adl lands 
is carried into the sinking fund, which sinking fund 


can be used only for the purpose of retiring these 
bonds and accrued interest. Observe that it cannot be 


used for the purpose of paying current interest; but ALL 
the sinking fund is to be used in purchasing bonds at 
the lowest market rate if they can be had at less than 
par, or at par, but if they cannot be had at this price 
then bonds are to be drawn by lot equal to the accumu- 
lations of the sinking fund on hand. (Mortgage: Rec- 
ord, pp. 34, 35; fol. 57). Jt therefore follows that it 
was understood that no part of the proceeds of the sale of 
lands could be used for the payment of the current interest 
on these bonds. 


SECOND. The holder of the bonds can at any time use 
them and the accrued interest thereon in payment for 
lands purchased. (Record, p. 24). If not thus used, 
then the mortgage will fall due at its maturity and the 
lands stand for the equal benefit of the outstanding 
bonds and accrued interest. 

In the light of this exposition it is readily seen 
why these bonds were called “income and land grant 
bonds.” 
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THE HOLDER OF THESE BONDS HAS, WE ADMIT, THE 
FOLLOWING RIGHTS : 


I. An absolute right to be paid the interest in money 
out of net income, if earned. 


II. To exchange the bond and accrued interest for 


land. 


III. To hold the bond, unless paid out of the sink- 
ing fund (which locks up all the proceeds of land 
sales), until it matures, and enforce the principal 
and interest against the mortgaged estate and the 
company. 

On the other hand, the company has no right or 
option to let the interest run on or to issue scrip if 
there are net earnings. The company reserved 
the option to issue scrip if there were not net 
earnings, Since it might be advantageous to it in two 
respects : 


I. If scrip is issued it can be used separately to pay 
for lands, whereas unless scrip was issued the holder 


would have to surrender the bond if he wished to pur-— 


chase lands, and if scrip was issued and used by the 
holder in payment for lands the amount of debt would 


thus far be extinguished. 


IT. Scrip could be converted into stock which might 
be to the advantage of the company, since stock is a 
non-interest-bearing liability. 

Whether it would be more advantageous to the com- 
pany to let the interest accumulate or to issue scrip, the 
company expressly reserved the option to decide for it- 
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self, and the refusal toexercise this option cannot be made 
a ground of liability. The plaintiffs’ case, which rests 
upon such an alleged refusal, has therefore no ground 


to stand upon. 


AS THE COMPANY ISSUED ITS INCOME BONDS and retired 
its prior fixed land grant bonds ; as it made at the same 
time prior fixed mortgages on its road for twenty-five 
thousand dollars per mile, and pledged the income 
of the road, first to payment of these fixed obliga- 
tions; as the company had pledged the lands of the 
company for the security of the income bonds, and 
the proceeds of the sales were to go into a sinking 
fund, so that it would be without means from this 
source with which to pay interest annually, it is ob- 
vious why the company intended to make it an z- 
come obligation; otherwise the scheme would have 
been suicide—bankruptcy in <limine. The obliga- 
tion was an income obligation, imposing no liability 
absolutely on the company, in respect of the payment 
of current interest each year. If it imposed such an 
obligation, it would be evident that the company would 
be insolvent from the start. Since the earnings of the 
road were pledged to the fixed mortgage bonds, and 
since the proceeds of the sale of lands could not be 
used for this purpose, the only way, therefore, that 
the company could pay this interest would be to bor- 
row the money, and how could it borrow money with- 
out any security ? 

According to the plaintiff’s construction, the com- 
pany must borrow money, if it does not pay in scrip, 


which, under the circumstances, is impossible, and 
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could not have been meant. The defendant’s construc- 
tion is, that if no net earnings are acquired in any one 
year, the option is to let this interest accumulate until 
paid in some of the modes provided in the mortgage, or 
to rssue scrip. 

Hence, the obligation is called by the stockholders, 
and in the bond and mortgage itself, an “ zncome” 
bond. 

Hence, no coupons were attached, and the instru- 
ment 7s silent as to paying the current interest, except 
out of net earnings, or in scrip, or the bond itself out 
of the sinking fund, or in exchange for land. 

Hence, no provision exists in this mortgage such as ex- 
ast in the fixed mortgages for enforcing payment of inter- 
est as it falls due. Hence, no obligation or provision 
exists that if the interest is not paid the debt ztself 
shall fall due, which is usual in all railway mortgages 
where a fixed obligation is secured. Hence, no pro- 
vision in the mortgage exists for any default in respect 
of the payment of interest; but only a provision for a 
default at matumty. 

FoR THESE REASONS: We submit that the plaintiff’s 
theory, which was adopted by the Circuit Court, that 
this bond imposes an absolute liability to pay interest, 
irrespective of net earnings, or to pay in scrip, is not 
sound, since such an obligation is in nec. sense an in- 
come obligation, which means an obligation on which 
any present liability to pay current interest depends 
upon the acquisition of net earnings. 

FoR THESE REASONS: We submit, also, that the de- 
fendant’s contention is the true one, viz., that this 
bond is what it purports to be—an INCOME BOND, 
whereon there is no absolute obligation to pay current 
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interest each July Ist, unless there have been net earn- 
ings. If there have been net earnings the company 
must pay. If there have been no net earnings, the 
company is not in default, for it has not promised to 
pay absolutely on July Ist, but only out of income. 
The option is for the company’s benefit. If duly exer- “ae 
cised, and scrip is tendered, the bondholder may be 

compelled to take it if there have been no sufficient 
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net earnings to pay his interest. But if the option be 
not duly exercised, the bondholders’ rights exist as they 
| were before, and this failure to exercise the option does 
| - not have the effect to transmute an tacome obligation 
into a fixed obligation, or rather to crea~e a liability, 
when none existed before. The following seems very | 
plain: July Ist has arrived and there is no net income, 

and hence no present liability, and yet it is contended | 
by the plaintiff, and it was so adjudged by the Circuit 
Jourt, that the failure to exercise at a time when Nes 
the company is not in default an option given for the : 
benefit of the company has the damaging and dis- 
astrous, the inconceivable, and certainly unintended, 


SL AAI a ct ts te 


effect to create a liability when none existed at the time 
of the failure to exercise the option, viz., July lst. This 
construction defeats the obvious intention of the par- 
ties, for it makes the option a damage, instead of a 
benefit, to the company. 

If the option were to isswe serip in case there were 
snficrent net eamnings, and thus enable the company to 
keep the money which ft had promised to pay the as 
Dondholded, Hen the prinelpte contended for by the 
ptaintit that ® Rallave or velleeal to bee and ctaliver 
the soni Wowk’ wake he OMAR Tabte te an action 
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for the amount or for damages for such failure and re- 
fusal, might be applicable. 

But it would be unjust, and directly in the face of 
the intention of the company, and with all respect it 
seems to us unreasonable to apply that principle, as 
the Circuit Court did, to this contract. 


THE FOREGOING is a condensed or synoptical view of 
the true construction of the bond in suit. In the next 
point the argument in support thereof is amplified and 
enforced more in detail. 


I. 


The bond imposes no present liability for 
interest if sufficient net earnings have not 
been acquired. This results from the na- 
ture and terms of the obligation. 


The plaintiff construes the covenant in the bond to 
be a fixed alternative absolute obligation of the com- 
pany to do one of two things and to mean the same as 
if it read : 


“The company hereby promises to pay to the 
holder hereof $70 in cash (that being one year’s in- 
terest) on July Teach year if net earings are made, or 
S70 cash oF serip on July 1, if there are no Het ean 
ee 


Sek abso Was Ge opinion of the leaned Oineudt 


SS 
Break pk AAA OM 


y % wen e: Naty 2 tsi rs ee othe OPT ‘se 
: : iS , aC Ges, ke Or baw 83 me ; 
nee % Be ee ee 63 sas ee ee OLR yp ee ee « Fs Pt tos 
ee a) ee te ek ee ee @ wr OLAS AMY DNS “ “~~ 6 


y 
t 
Fe 
ee 
a 
ql 
AY 
» 
4 
} 
t 


~ a . a 


26 


The company contests this construction, and denies 
that it made an alternative obligation to pay in cash or 
scrip on July 1, and says it bound itself absolutely to 
do but ene thing on July 1, and that is to pay the in- 
terest out of net income if there waa any. The com- 
pany construes the obligation as if it read : 


“The company promises to pay to the holder $70 
interest in cash on July 1, if there have been net earn- 
ings suflicient out of which to pay it; if not, then to 
pay it (a) out of the first future net earnings that are 
— or (b) to receive it at any time in connection 
with the bond in payment for land, or (c) to pay it in 
accordance with the sinking fund provisions, the com- 
pany reserving the option to issue scrip for the $70, 
which scrip is receivable as money in payment for 
lands or convertible into the capital stock of the com- 


pany.” 


The bonds in suit are styled /ncome and Land Grant 
bonds. The purpose of the issue, as appears by the 
recitals of the mortgage, was, primarily to provide for 
the retirement and cancellation of outstanding Land 
Grant bonds issued in 1872 (Record, pp. 26, 31), The 
bonds in controversy are, then, primarily, Gand Grant 
bonds—that is to say, they are secured especially 
upon the lauds of the company; but they are 
also Tncome bonds, and itia with this latter feature 
ef the obligation that we are immediately con: 
cerned in this controversy, and for thia reason; It 
will appear subsequently herein (and from the terms 
of the mortgage seouring the bonds in suit), that 
the lands of the company, as well as the railroad 
itself and its appurtenances, are an available seourity 
only at the maturity of the obligation—that is, there can 
be no foreclosure on the lands or railroad until the ma- 
turity of the principal sum mentioned in the bonds. 
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Hence, as this suit respects intermediate interest instail- 
ments, we are not concerned with a feature of the bond 
which has no relation to, or bearing upon, the obliga- 
tion as respects intermediate or current installments of 
interest. Itis with the income feature, ex vs termint, 
that we have to deal in this suit. 

An obligation may well be an income bond and a 
land grant bond at the same time. There is no conflict 
between the distinguishing characteristics of the two 
classes. The essential elements of both may co-exist in 
the same obligation. The bond in suit is practically 
the old land grant bond of 1872, with an income in- 
cident engrafted upon it, and modified in its terms only 
as was necessary by reason of the uature of this addi- 
tion. But as the office of this new incident was to 
MODIFY THE OBLIGATION, and afford a new security in re- 
spect to current interest, it is with this incident that we 
are now especially to deal. The first inquiry, then, 
must be: What ts an income. bond? The security is a 
familiar one, and its name imports its definition. 

The term “Income Bond” has a meaning as fixed 
and definite as the term “ Finst Mortgage Bond.” It 
imports, In financial markets, and in all quarters where 
such bonds civeulate, an obligation whereon the pay: 
ment of interest is conditional upen the aequirement 
af re? drcome There are two recognized classes of 
these obligations; (@) Those upon which the obliga- 
tion to pay interest ceases absolutely upon the failure of 
net income, and (6) Those upon which the obligation 
to pay interest, in default of net income, rests in abey- 
ance until such income accrues, or until the maturity 
of the principal sum, the interest debt accumulating in 
the meantime. Hence the familiar terms “ cumulative ” 
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wat S waouabative > Aroame Dam, Stal bowed cate 
stitute a Railay security, about the character af whieh 
there is ta taage and practionlly na doubt ar question, 
They are contra distinguished from obligations which 
hapose an absolute and unconditional Hability for in- 
terest, The stockholder’ resolutions af Mareh 29th, 
ISTS, after providing for certain FIXED obligations, 
authorized the issue of 8,908 Income and Land Grant 
Bonds (Ree, p. 27). 


THE STOCKHOLDERS AUTHORIZED AN INCOME ann 
LAND GRANT BOND, AND NOT A FIXED OBLIGATYON AN RE- 
SPHOTS CURRENT INDPEREST. 
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‘This resohation was adopted mm IST The opera- 
tions of the road qarme the period which preceded 
that date had demonstrated that its earnings were 
imadequate to provide for the interest on the 
outstanding land grant bonds. Instead of funding 
the past due and defaulted coupons on those bonds, 
the company determined, with the assent of the bond- 
holders, to issue a new security, which would rescue it 
from the peril of foreclosure. No other reason for the 
retirement of the old bonds and the substitution of an 
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quncaivedk ‘The parpase amdada af the tansaetion 
APPOar Wpar its foe, waless it was absatately without 
purpose and alma, Foreclosure and bankruptey could 
only be averted hy the issue af an obligation which im- 
posed no liability beyond the net income. Hence the 
clirectors were authorized and requested to issue such 
an obligation, The transaction authorized was, prac- 
tically, a reissue of the old land-grant bonds, with their 
lability and security for recurring interest reduced to 
the standand of the net Income, and their evtimate se- 
curity so enlanged as to embrace the entire property of | 
the road. 

The divectors of the Texas and Pacific Railay Come 
PAR, YW Ehe dsewe oF His OdReation, Gerad Ere ern 
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(iaaag Bond of the compar Raieachoand wded oaQprvsly 
refee tQ the morigage fy the manner ef panment Is 
aitectect, Da haw, wath notice of the contents of the mort 
gage ant of every fact ta respect of which the mortgage 
should have put him upon mquiry (see cases nie, 
p 14). He is also to be held to be cognizant 
of the extent and distribution of powers under the 
charter of the company. He must know that the 
character of the obligations to be issued by the 
company is a matte: controlled and regulated by the 
corporate body, and that under the laws applicable 
to the defendant the powers of the directors in the 
premises are derived from the stockholders. That 
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where the stockholders have by definite and unequiv- 
ocal action fixed and prescribed the character of a cor- 
porate obligation, it is the office of the directors to do, 
as they have done in this case ; that is, to follow the 
instructions of the stockholders and to issue an obliga- 
tion which shall impose no greater hability upon the wae 
company than that which it has authorized and to 
which it has assented. He is notified and warned by 
the stockholders’ resolution, incorporated in the instru- 
ment upon which he sues, that the company neither au- 
thorized nor assumed any liability for current interest 
beyond that imposed by an income obligation, 7. e., be- 
yond the net earnings of the road. He is warned that 
the directors derived their authority and the express 
limitations of their powers in the premises from the cor- 
porate body ; and that his bonds were executed and issued 
by the directors ‘‘ in pursuance of the power and authority | 
conferred upon them by the stockholders.” That power 3 
and authority could neither be misinterpreted nor dis- 
regarded. We insist that the bonds as issued were in- 
tended to, and when rightly construed, do carry out the 
precise purpose of the stockholders. 

The company has done no act which can be construed 
into a ratification of, or acquiescence in, any liability 
with respect to these bonds inconsistent with their 
character as income obligations. It has proclaimed 
them to be obligations of this character from the date 
of their issue to the present time. Plaintiff had notice, 
in the clearest and most unequivocal language, of the 
nature of the company’s lability. Plaintiff does not 


— 


seek to enforce a liability which the company led him 
to believe it had assumed, and now attempts to evade. 
On the contrary, he 


His claim has no such equities. 
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seeks to enforce a pretended liability which the com- 
pany warned and notified him, in unmistakable terms, 
that it did not assume. He designs that an ingenious 
reading of the letter of the bond shall extend the 
clearly defined limits of the company’s engagement. 

It should be borne in mind that the “option” re- 
served in the bond was simply an additional advantage, 
reserved by the directors, and in no manner affecting 
the liability of the company for interest in money. 
Such liability could (under the authority of the corpo- 
rate resolution) only be incurred in case there were net 
earnings applicable thereto. Plaintiff’s contention, as 
well as the judgment of the Circuit Court, is that the 
failure to exercise this additional privilege or “ option ” 
transforms the bond into a FIxED obligation, and de- 
prives it of the properties of an “ INCOME” obligation. 
In other words, that the failure to exercise a privilege 
reserved by the directors, of their own motion, changes 
the obligation into one which is the exact antipode of 
that authorized and directed to be issued. 

It is not the claim of the defendant that, upon de- 
fault of net earnings, the obligation to pay interest 
lapses, but that it merely rests in abeyance until other 
sources of payment, “ provided in the mortgage,” shall 
come into existence ;—that is, (a) future net earnings 
sufficient to provide for such interest, or, (6) a sinking 
fund adequate for that purpose, or, (c) the proceeds of 
foreclosure at the maturity of the principal sum of the 
bonds ; the bondholder retaining a right at all times to 
turn in his bond with any interest accretions in payment 
for the lands of the company. The company does not 
seek to, nor could it, escape liability for interest. Such 
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liability, at most, is merely postponed, and is fully 
secured, 


THE PROVISIONS OF THE BOND ARE THOSE OF AN IN- 
COME OBLIGATION AND NOT THOSE OF A FIXED OBLIGA- 
TION, 

The formal structure of the bonds in suit was left 
to the discretion of the Directors ; but the control- 
ling consideration, the xatere of the bond, was re- 
moved from the province of their discretion and fixed 
by the action of the corporate body. That action con- 
ferred no power upon the Directors to make an un- 
conditional promise to pay current interest on these 
bonds, To infer such a power, or to imply such a 
promise, would do violence to the expressed intention 
af the corporation when it authorized and directed the 
issue af cacome bonds, An income bond containing an 
absolute and unconditional promise to pay interest, in 
any form, would be an impossible anomaly, It is a 
solecism—an absurdity, Such a promise would, ¢psvo 
Jacto, transform the bond into a ved obligation, and 
deprive it of the distinguishing characteristics of an 
income obligation. Such a promise could no more exist 
in an income bond than a condition robbing it of 
priority could exist in a first mortgage bond. 

Lhe bond in suit contains NO SUCH PROMISE, 

The engagement of the company in respect of interest 
is as follows ; 


“The Texas and Pacitic Railway Company hereby 
acknowledges itself to be indebted to 
of or assigns in the sum of one thou. 
sand dollars, lawful money of the United States of 


America, which sum the said company promises to pay 
to the said 

or assigns, at the office of the company in the City of 
New York on the first day of January, A. D. (1915) one 
thousand nine hundred and fifteen, with interest there- 
on at the rate of seven per cent. per annum, payable 
annually on the first day of July in each year, As PRO- 
VIDED IN THE MORTGAGE HEREINAFTER MENTIONED ” 
(Record, p. 62). | 


The promise is to pay interest ta the manner pro- 
wicled in the mortgage. It will be found upon a careful 
scrutiny of the mortgage, and of the bond (which is a 
part of the mortgage), that but two methods of present 
payment are provided. Ist. IN Monnry, ifthe net earnings 
of the company are suffictent to ENABLE the company to 
pay ets enterest, 2d. Tn serip, if the company desires to 
issue it, upon a failure of net earnings. 

The present right of the bondholders to interest is 
conditional upon the acquirement of net income, and is 
measured by the sufficiency af such income, But the 
company reserved a right to forestall acounalations of 
interest by an issue of serip, This is the sole and ex- 
elusive office of the option or privilege reserved by the 
company. The plaintiffs’ remarkable theory is that the 
company reserved an option to pay in money or in 
scrip although the option can only arise when the company 
HAS NO MONEY. He says the option is to pay in one of 
two mediums, although its existence depends upon the 
FAILURE OF ONE OF THE MEDIUMS, This is a solecism. 

THE ONLY PRESENT SECURITY FOR CURRENT INTEREST 
IS ON THE NET INCOME. 

IN THE OBSERVATIONS WHICH FOLLOW, we desire it to be 
borne in mind that it is not our contention that the 
character of the security given for the payment of the 
interest determines or fixes per ve the drabidity in- that 
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respect. The significance which should be attached to 
the nature of the secumty, and upon which we insist, 
arises from two considerations : | 


1. The security for current interest, being that ap- 
propriately and exclusively belonging to an income 
obligation, and all security pertaining to a fixed obliga- 
tion for such interest having been withdrawn; the 
plaintiff is affected with this additional notice of the 
liability assumed by the company, and these facts, in 
connection with the explicit notice afforded by the 
terms of the stockholders’ resolution, put it beyond 
doubt that plaintiff is attempting to establish a lability 
which was never assumed. 


2. The mortgage professing to secure these bonds 
“ according to the tenor thereof” (Mtge., Art. 1); the 
security afforded cannot be without effect in determin- 
ing the tenor of the bonds, 7. ¢., the scope and operation 
to be given to their provisions. 

The provision of the bond is: “ This bond has also 
as security for the interest a mortgage lien upon the ne? 
income of the said The Texas and Pacific Railway Com- 
pany * * * after providing for the operating ex- 
penses, the current repairs and reconstructions, and the in- 


terest upon the first and second mortgage bonds.” 
Record, p. 62. 


It will be observed that the mortgage provides for 
foreclosure on the lands and property only at maturity 
of the principal sum (Mtg., Arts. 5 and 6; Record, pp. 
35, 36) ; that the proceeds of land sales cannot be di- 
verted to the payment of current interest (Mtg., Art. 2; 
Record, p. 31), and that the net earnings are, hence, the 
only fund upon which the accruing interest is secured. 
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How idle it was thus clearly to define the limits of this 
security if there was a fixed personal liability, which 
would sweep not only the net earnings, but the fund so 
carefully reserved for operating expenses and current 
repairs and reconstructions! It is worth while to ob- 
serve that the intent to preserve the fund for operating 
expenses, repairs and renewals intact and free from the 
claims of these bondholders is everywhere manifest. 
Evidence of that intention pervades the instrument. It 
was not intended in any event that these bondholders 
should have the power to threaten or impair the opera- 
tion of the road—the source of the fund on which their 
security rested. 


THE ONLY SOURCE OF CURRENT MONEY PAYMENT IS THE 
NET INCOME. 

The bond contains the following provision, which 
has fed the ingenuity of plaintiff and which he has mis- 
construed into a basis for this suit : 


‘* And in case such net earnings shall not, in any one 
year be sufficient to ENABLE the company to pay seven 
per cent. interest on the outstanding bonds then scrip 
may, at the option of the company, be issued for the 


interest.” 
Record, p. 62. 


It is the defendant’s claim that the office of the above 
provision is twofold. 


a. It designates the net earnings as the only source 
of present money payment contemplated by the obliga- 
tion of the company. 


6. It reserves an option to issue scrip for interest 
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1 | which would otherwise accumulate and become payable 
i out of the further and future sources of payment pro- 


ia . ‘ ; 
i vided in the mortgage. 


THE OPTION IS NOT TO PAY IN SCRIP OR BORROWED ad 
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MONEY. 
In the event that the company shall be unable to pay 


| its interests, in any one year, by reason of insufficient 
net earnings, it is provided that “scrip may, at the 
option of the company,” be issued for the interest. The 
rule governing contracts for sums payable in specific ar- 
ticles has suggested the ingenious construction which 
plaintiff has placed upon this option. The only con- 
sideration which detracts from the ingenuity of his 
construction is the very remote probability of its sound- 


| ness. 
| As the option can only arise upon the failure of net ) 
earnings, if plaintiff's theory is correct, and the com- : 
i pany elects not to pay in scrip, it must do770w or sub- | 
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| ject its property to execution and sale. 

| His claim, that the promise to pay current interest 7 
| in some form is unconditional (a claim set up in the 

| face of an expressed condition), is the ground for his 

proposition that the company reserved an option to 


pay in scrip or borrowed money. 

| An option to borrow money to pay the interest on an 
1 income bond! A company which would reserve an 
| : option so absurd and ruinous would deserve the bank- i 
| | ruptcy which must result from its careless exercise. 
The only case in which the company is entitled to pay i. 
in scrip is when there are not sufficient net earnings to 
enable it to pay in money; that is, when the failure of 
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earnings may be such as to render the fund for operat- 
ing expensesand current repairs and renewals precarious, 
or perhaps even to threaten the fixed and prior charges. 
To suppose that under such, or even more favorable 
circumstances, the company would make an unnecessary 
addition to its liabilities, by borrowing money to pay 
interest which it might discharge in scrip, would be to 
credit the directors with a phenomenal capacity for 
mismanagement. It is impossible to conceive of any 
contingency in which the company would elect to pay 
its interest in borrowed money rather than in scrip. 
It is equally impossible to conceive that such was the 
option reserved. 


THE COMPANY'S OBLIGATION HAS BEEN UNIFORMLY CON- 
STRUED BY THE COMPANY AND BY ITS BONDHOLDERS TO 
BE OF AN- INCOME CHARACTER. 


With the practical construction of this obligation-— 
an unbroken current of construction running through 
many years—the plaintiff is intimately concerned. He 
is the holder of a non-negotiable security which he can- 
not divest of the incidents and relationship which de- 
termine its scope and operation, in aid of the letter of 
the bond. | 

Daniel on Negotiable Instruments (3d Ed.), 
p- 60, e¢ seg., and numerous cases there 
cited. 

1 Parsons on Bills and Notes, p. 45. 

Lawrence vs. Dougherty, 5 Yerg., 435. 


The bonds were issued on the following dates, viz. : 


January 1, 1876, July 1, 1876, and July 1, 1877 (Record, 
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p. 46). No INTEREST, EITHER IN MONEY OR SCRIP WAS 
PAID UPON THE BONDS DURING THE YEARS 1876, 1877, 1878 
AND 1879 (Record, p. 49. Admitted allegation of answer, 
ante, p. T. Found by Court to be true. Record, p. 
64, fol. 114). In the year 1880, at the solicitation 
(not demand) of the bondholders, the company volun- 
tarily issued scrip for the interest which had accumu- 
lated during the period included between January 1, 
1876, and July 1, 1879. During that period the bond- 
holders had displayed those virtues of patience and 
resignation which the holding of income bonds is so 
calculated to foster and develop. 

Is it to be supposed that, having entered into a 


‘composition with the company, and having surrendered 


their old bonds upon the faith of the agreement ex- 
pressed in the new, the bondholders would have 
patiently tolerated the failure of the company to pay in 
money or scrip, if they had supposed themselves en- 
titled absolutely to payment in one medium or the 
other ? This failure to enforce the rights, which plain- 
tiff claims they had, cannot be explained upon the 
theory of forbearance in the interests of the company ; 
because payment in scrip would have imposed no 
pecuniary liability upon the company. On the other 
hand, is it conceivable that the company having just 
been rescued by its convention with its creditors, 
from an imminent peril of foreclosure and bank- 
ruptcy, would have hastened to court asimilar peril ? 
If it had supposed itself liable for money or scrip, 
would it have invited the disaster and bankruptcy 
which it had just escaped by failing to issue 
scrip? Struggling under an almost intolerable burden 
of debt, would it have added an enormous sum to its 
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present liabilities by a wanton failure to save itself by 
the issue of scrip? The conclusion cannot be escaped 
that the parties intended the present liability for interest 
to be conditional upon net earnings and that the option 
to issue scrip was a privilege reserved to the company 
which it might or might not exercise—its non-exercise 
leaving the bondholders in no better position than that 
in which the failure of net earnings left them. 

Thus have the original parties to the contract afford- 
ed us a practical construction of this obligation. And 
this construction was in the light of all the circum- 
stances attending the issue of the obligation. They 
could not have been mistaken as to what was the in- 
tention of the parties; they were not ignorant of the 
understanding which prevailed in respect to the opera- 


tion of the obligation. But after the lapse of a period 


of eight years the plaintiff in the present action pro- 
pounds a novel theory of the charge and liability created 
by this issue of bonds. The acquiescence of the 
bondholders in a continued non-payment of interest in 
any form for a period of four years is scarcely the conduct 
or attitude of creditors holdiug obligations which they 
knew were immediately enforceable. It was reserved 
for the plaintiff, at this remote period from the date of 
these bonds, to acquaint the bondholders with their 
hitherto unsuspected rights, and to propound to the 
company a new theory of its obligation and _ hiability. 
The Court will not fail to attach due importance to the 
practical construction of the parties to the contract. 
No better guide to the true intention of the parties 
than their own practical construction can be well sug- 
gested. 
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Mr. Justice NELSON said: 


“In cases where the language used by the parties to 
the contract is indefinite or ambiguous, and, hence, of 
doubtful construction, the practical interpretation by the 
parties themselves is entitled to great, if not controlling, 
influence. The interest of each generally leads him to 
a construction most favorable to himself, and when the 
difference has become serious, and beyond amicable 
adjustment, it can be settled only by the arbitrament of 
law. But in an executory contract, and where its execu- 
tion necessarily involves a practical construction, if the 
minds of both parties concur, there can be no great dan- 
ger in the adoption of it by the Court as the true one.” 


Sheldon vs. Chicago, 9 Wall., 50. 


The same rule of construction was commended by 
NaPTON, J., in this language : 


‘“‘ As a written instrument means whatever the parties 
to it intend that it shall import, there is probably 
no safer guide to lead to its proper construction 
than the acts of the parties themselves. It will not 
do to look at the action of one party only, but of 
both; and if their conduct will consist with one 
construction, and is totally irreconcilable with another, 
there ought to be no hesitation in preferring that which 
the parties themselves have acted on and adopted, not- 


’ withstanding a different construction would more natur- 


ally be given to the language in which the agreement is 
written. The homely adage that ‘ actions speak louder 
than words’ is just as applicable here as in the ordinary 
occurrences of daily life.” 


Price’s Heirs vs. Evans, 26 Mo., 30. 


If plaintiff construes this contract aright, we must 
conclude that the original bondholders “ butlded better 
than they knew,” and we may add, better than the com- 
pany knew. 
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THE FOREGOING CONSIDERATIONS LEAD TO THESE CON- 
CLUSIONS : 

An Income bond was authorized by the corporate 
body. The directors professed to follow the instruc- 
tions of the stockholders and to issue an income bond. 
Both parties to the contract practically construed the 
obligation as an income bond. The plaintiff had 
ample notice of the extent of the liability assumed by 
the company. | 

The plaintiff, to support his claim, necessarily denies 
that the directors followed the instructions of the cor- 
porate body; asserts that they issued an obligation 
other than that authorized ; denies that they issued the 
obligation which they declared that they issued; and 
repudiates the practical construction of the original 
parties to the contract. The basis of his suit is the 
theory of a personal liability, as respects current in- 
terest, independent of, and beyond; the net income of 
the road. As such an obligation is at variance with the 
essential nature of an income bond, plaintiff says that 
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the obligation in suit is not an income bond, that the 
corporate body which authorized it was deceived ; that 
the directors who issued it practised a deception, and 
that its uniform construction by the investing public, 
during a period of many years, has been a persistent 
mistake. 


A COMPARISON OF THE INCOME AND LAND GRANT BONDS 
AND MORTGAGE WITH THE LAND GRANT BONDS AND MORT- 
GAGE OF 1872 (THE LATTER BEING RETIRED BY THE IS- 
SUE OF THE FORMER), DEMONSTRATES THE CORRECTNESS 
OF DEFENDANTS CONSTRUCTION. 

The bonds in suit were issued for the primary pur- 
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pose of retiring the outstanding land grant bonds of 
1872. This fact is disclosed in the mortgage securing 
plaintiff's bonds (and referred to in those bonds), and of 
the circumstances of the exchange the plaintiff cannot 


be deemed ignorant. 
Caylus vs. N. Y. K. & S. R. R. Co., 1¢@ Hun, 
295. 


He is affected with notice of the character of the out- 
standing bonds; and the most superficial comparison 
of those bonds, and the mortgage securing them, with 
the bond and mortgage in suit, will demonstrate the 
fact that the radical difference between the two is in 
respect to liability and security for current interest. In 
the latter issue of bonds the liability and security for 
such interest was reduced to the standard of the net 
earnings. 

The Jncome and Land Grant bonds were issued for 
the purpose of retiring the land grant bonds -of 1872 
{Recitals of Mortgage Record, pp. 26, 27, 28]. 
An obligation of a different character from that of 
the outstanding security must have been issued or 
the change would have been without motive or pur- 
pose. When this readjustment was made the state 
of facts respecting the land grant bonds of 1872 was 
this : 

These bonds were a fixed obligation. The liability 
to pay recurring interest installments was subject to no 
condition or qualification. The liability was enforce- 
able through foreclosure, ample provisions for which 


were incorporated in the mortgage securing these 
bonds. The company was in default on numerous 
coupons | Record, pp. 47, 48; admitted allegations of 


answer, ante, pp. 5, 6, found by Court to be true, Record, 
p. 64, fol. J, and it had been demonstrated 
that the business of the road was inadequate to 
provide for the interest on this class of security. 
An imminent danger of foreclosure upon its lands 
compelled the company to seek some convention 
with the holders of these bonds; and it was in 
pursuance of an agreement with its bondholders that 
the company issued its /rcome and Land Grant Bonds 
in exchange for its simple Land Grant Bonds. Ina 
transaction of this nature we may expect to find that 
there were mutual concessions made and reciprocal ad- 
vantages secured. Such clearly was the case in the 
transaction we now consider. The bondholders sur- 
rendered a land grant bond—a fixed and peremptory 
obligation—and received in exchange an /ncome and 
Land Grant Bond. Thus the value of their bonds as 
respects liability and security for current interest, 
decreased with the addition to their title. Such was 
the concession made by the bondholders and the ad- 
vantage acquired by the company. But, on the other 
hand, the advantages and concessions were thus equal- 
ized: While the bondholders had theretofore held an 
obligation secured only upon the /ands of the com- 
pany, they received, under the readjustment an obli- 
gation secured, not only upon the lands, but upon the 
net earnings of the railroad, and ultimately upon the 
road itself and all its appurtenances. They then held 
a security which, except as to the income feature, 
ranked as a first mortgage upon the lands and a third 
mortgage upon the road itself. To establish the fact 
that such were the ends intended to be accomplished 
by the readjustment, the light of extrinsic evidence is 
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not required. That fact is logically established by a 
comparison of the provisions respectively of the In- 
come and Land Grant mortgage and the Land Grant 
mortgage [Record, pp. 47, 48]. 

The essential differences between the two obligations 
are these : 


1. The old Land Grant bonds contained an absolute 
and unconditional promise to pay interest. The In- 
come and Land Grant Bonds contain no such promise, 
but a promise to pay as provided in the mortgage, and 
the mortgage contains no provision for money payment 
except in case that the net earnings are sufficient 


therefor. 


2. All provisions for enforcing payment of current 
interest, in case there are no net earnings, are omitted 
from the Income and Land Grant mortgage, though 
elaborately set forth in the old Land Grant mortgage. 

The other points of difference are logical necessities 
involved in changing a fixed obligation into one of an 
income character. In all respects not touching this 
modification the obligation in suit is almost a verbatim 
copy of the old Land Grant obligation. 


IF THE FOREGOING VIEWS as to the nature and legal 
effect of the bond in suit are correct, the plaintiff had no 
cause of action, his complaint stated none, and the 
judgment should have been arrested (Record, p. 65) or 
such judgment on the facts found should have been for 
the defendant. 

We will now consider the case on the plaintiff's 
theory. 
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Case Considered on the Plaintiff’s Theory. 


If the defendant’s construction of the obligation in 
suit is correct, the propositions and authorities to be 
hereafter presented have no application to this contro- 
versy. If the defendant has misconstrued its obliga- 
tion, and if it is absolutely liable on the pleadings and 
facts found, for interest in money or in scrip, the cases 
below referred to are applicable for the purpose of 
showing : 


1. That the claim of the plaintiff to a payment 
of his interest in cash must be perfected By A DE- 
MAND upon the company. The opinion and judg- 
ment of the Circuit Court to the contrary, are, we 
submit, erroneous, and the judgment should be 
wholly reversed. The company was not bound to 
seek the plaintiff and tender scrip to him in lieu 
of interest, and the opinion and judgment below 
to the contrary were, we submit, erroneous, and 
for this reason the judgment should be wholly re- 
versed ; or, 


If an obligation rested upon the company to tender 
Scrip upon the day fixed by the contract for payment 
of interest, then 


2. The MEASURE OF DAMAGES is the market value 
of the scrip upon the day when it should have been 
tendered ; that is at the date of the breach, and 
not the full or nominal sum of the interest 
money, as was erroneously adjudged by the Court 
below. 


No inquiry, however, into either of these branches of 
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the case is necessary, unless the following propositions, 
necessarily involved in plaintiff's theory of his case, 
shall bs adjudged and held by this Court to be sound. 


1. That the term “income ” in the title, and the 
provisions as to “ net earnings ” in the body of the 


bond are discarded as meaningless. 


2. That the part of the stockholders’ resolutions 
which authorized and directed the issue of an 1i- 
come bond was without force, significance or effect. 


8. That the directors, while professing to follow 
the instructions of the corporate body, and to issue 
a security of the character authorized, in fact, de- 
feated the intention of the stockholders by issuing 
a security precisely the reverse of that authorized, 
to wit, a fived obligation. 


4. That the directors, in full knowledge of the 
absolute and unconditional liability for interest 
imposed by this obligation, at a time when the 
company was in default and struggling under a 
prior fixed indebtedness for which its earnings were 
inadequate to provide, refused to pay interest in 
money, or to issue scrip for a period of four years 
immediately following the issue of these bonds ; 
and thus courted the disaster and bankruptcy 
which the company had just escaped through a 
readjustment of its debts made in March, 1875 
[Record, pp. 47-49]. 


5. That the original bondholders acquiesced in 
such non-payment of interest to which, on the 
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plaintiff's theory, they were absolutely entitled, 
either in scrip or money, for that period of four 
years, thus manifesting phenomenal ignorance of 
their rights, or phenomenal forbearance toward the 
company. [Record, p. 49.] 


6. That the uniform practical construction of the 
obligation, until the agitation of this controversy, 
has been a persistent mistake. 


7. That although the bonds and mortgage in suit 
were prepared at the same time as the first and 
consolidated mortgages of the company (in which 
were incorporated ample provisions for foreclosure 
on default in payment of current semi-annual in- 
terest coupons) [Record, pp. 47, 48.]; the omis- 
sion of provisions for foreclosure of current interest, 
from the income and land grant mortgge, is of no 
controlling significance. 


8. That, while the Income and Land Grant mort- 
gage differs from the old land grant mortgage (re- 
tired by the execution of the former), in respect to 
the absence of such foreclosure provisions, there is 
no difference in the hability formerly imposed by 
the old bonds and now imposed by the bonds in 
suit; and hence the readjustment of the com- 
pany’s debt in this particular was without aim or 
purpose. 


9. That the company while carefully guarding 
against foreclosure failed to protect itself against 
execution, thus avoiding Scylia to be engulfed in 
Charybdis. 
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10. That while the security for current interest 
is carefully limited to the net income, and postponed 
to the fund reserved for ‘‘ operating expenses, cur- 
rent repairs and reconstructions,” &c., the lability 
for such interest extends far beyond the net earn- 
ings, and may subordinate not only the fund re- 
served for operating expenses, &c., but every species 
of property pertaining to the road. 


11. That the clause of the bond which measures 
the ability of the company to pay its interest, by 
the sufficiency of the net earnings; and by the 
clearest implication designates the net earnings as the 
source of payment, is to have no such operation 
as common sense must ascribe to it—especially 


when occurring in an obligation of this character. 


12. That the option reserved by the company is 
not to forestall accumulations of interest by the 
issue of scrip; but is to pay in money or in scrip, 
although it is based upon the failure of money (1. e., 
net earnings) ; that the option is to pay in one of 
two mediums, although its existence depends upon 
the absence or failure of one of the mediums. 


13. That the Income and Land Grant mortgage, 
although professing to secure the bonds as to 
principal and interest, “according to the TENOR 
thereof,” did not in fact so secure them—the only 
security for current interest being a mortgage lien 
on the net earnings; while if the “fenor” of the 
bonds hnports a lability for such interest inde- 
pendent of, and beyond the net eamings, the seeur 


49 


ity for such interest is totally inadequate | Record, 
pp. 29, 30]. 


14. And generally, That the clear and manifest 
intention of the parties to the contract expressed 
in the bond in suit, as to the character of the obli- 
gation which was issued, may be defeated by a 
technical construction resting upon very improb- 
able inferences. 


The foregoing are propositiens which logically result 
from plaintiff’s erroneous construction of the obligation 
in controversy. Unless they receive the sanction of 
the Court we may close our investigations at this 
point. 

WE SUBMIT, THEREFORE, THAT ON THE FACTS AS FOUND 
BY THE COURT BELOW, the judgment ought to have been for 
the defendant, and we ask this Court so to adjudge. 
Not being able to foresee the judgment of the Court 
on this point, we proceed, for the sake 


of precaution, to discuss the branches of the 
case which may become important if defendant errs 


in the construction of its obligation, and the plaintiff’ s 
theory, adopted by the Circuit Court, as to the nature 
and effect of that obligation is held to be correct. 


XI. 
DEMAND. TENDER. 


Even if this be not au income obligation, 
the Railway Company is not in default 
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until a demand by the plaintif. The Com- 
pany made a seasonable tender of scrip to 
the plaintiff and kept the tender good at 
the trial, as shown by the Court’s findings 
of fact. (Record, pp. 63, 64.) 


In this case the obligation rested on the plaintiff to 
make a demand at the office of the company. The 
Court below held otherwise (Opinion, pp. 59, 60. Find- 
ings, pp. 63, 64, 65)) and this is, we submit, erroneous. 
The obligation to make a demand results not only from 
the terms of the bond, which makes the interest pay- 
able in New York City (vide indorsement on bond) ; 
but also from the “ character of the thing to be done ” 
(Moore vs. Hudson River R. R., post, pp. 54, 55). The 
creditors of the company in respect to these bonds are 
scattered throughout the country, many of them unknown 
-to the company and to its records (Record, p. 50). A 
tender by the company of scrip to the holders would be 
impracticable. It is the practice ofthe company, dic- 
tated by necessity, as well as provided for by contract, 
to require the recipient of its scrip to present himself 
(or his properly authorized agent), at its office and af- 
ford the company proper evidence of his title to 
scrip, as well as of his identity [Record, p. 50]. 
The company then issues scrip in lots to suit the 
requirement and request of the bondholder. Any 
other course of practice would be attended with em- 
barrassing, if not insurmountable, difficulties. For 
these reasons an obligation to demand is implied from 
the very nature of the transaction to be performed. 

It is the claim of the defendant that it could only be 
put in default by such a demand,—by a demand which 
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would have satisfied all the requirements of “ the thing 
to be done.” 

For convenieuce we here repeat the 4th paragraph of 
defendant’s amended answer, stipulated to be true in 
the agreed statement of facts, (Record, p. 58), and found 
by the Court in its findings of fact to be true [Record, 
p. 64]. 


“ FourtH. Defendant further alleges that its said in- 
come and land grant bonds are, as aforesaid, registered 
obligations ; that interest thereupon is payable only to 
registered holders thereof or to their assignees by duly 
executed and acknowledged or authenticated order or 
assignment, at the office of defendant company, and 
upon the delivery by such registered holders, or their 
assignees by duly executed and authenticated order or 
assignment, of receipts for such interest ; or, in case 
scrip is issued, of receipts for such scrip ; that by uni- 
form and invariable practice from the first issue of scrip 
for said bonds, such bonds or such authenticated orders or 
assignments thereof are presented by the payee or regis- 
tered holder or such assignee at the office of the defendant 
for scrip. That when scrip is delivered thereon no in- 
dorsement is made upon the bond, but the receipt or 
voucher for such scrip so issued and received is signed 
by the person receiving the same and the defendant 
cannot know to whom to issue or deliver scrip or who is 
entitled thereto, or who will receive the same until the said 
bonds or such assignments or orders ure presented at its 
office as aforesaid and scrip demanded thereon, or unless 
the register holder, properly identified, presents himself 
at the office of the company and demands the issue of scrip. 
And the defendant says, on information and belief (as 
in paragraph sixth, part I. hereof) that the said plain- 
tiff, in respect cf the said interest sued for herein, 
never presented the said bonds and demanded or requested 
theissue of scrip for the years 1882 and 1883 ; but the 
defendant says that it has offered to deliver and is now 
ready to deliver scrip to the plaintiff for and in respect 
of the said bonds in suit, for the years 1882 and 1883, 
on the production of said bonds and the execution of 
the proper voucher or receipt for such scrip.” 
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We submit that the admission of the parties, and 
finding by the Court of these facts disposes of any pos- 
sible basis for this suit, and the judgment in favor of the 
plaintiff was erroneous. If so, the plaintiff has no 
basis for his suit. As it is agreed and found that the 
plaintiff did not present himself at the office of the 
company, and did not make a demand, or give the 
company an opportunity to exercise its option, of 
which it did not avail itself, he isin no position to 
insist upon a forfeiture of the right to issue scrip, for 
an omission to which he contributed,—which, perhaps, 
he caused. The opinion and judgment of the Court 
below that no presentment or demand was necessary, 
is erroneous. 

The following cases illustrate and establish the law to 
be contrary to the opinion and judgment of the Circuit 
Court :— 

In Barker vs. Jones (8 N. H., 413) the action was on 
the following instrument : 


‘“‘ AMHERST, Oct. 26, 1830. 


“IT promise M. H. Barker the sum of $16 in one year 
from date, for a wood clock, ov interest on the same and 


the clock uninjured. 
“'T. JONEs.” 


PaRKER, J.: “ The first question is, what was the 
place of the performance of this contract? This is 
indicated by the place where it purports to have been 
made, and by the facts showing the residence of the 

arties. The contract was made at Amherst, where the 
efendant resided, the plaintiff living at the time in 
Massachusetts and afterward in Connecticut. It could 
not have been in the contemplation of either 
of them that the defendant was to deliver the 
clock in a different place from that in which 
he received it, and im aé_ different government. 
It was not, then, to be performed at the residence of 
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the plaintiff. Nor could it have been intended that 
the defendant should carry the clock about with him, 
to deliver at such place as he might happen to meet 
the plaintiff. Zhe defendant was bound to perform at 
his own house. Jt must have been so understood. | 

The contract 1s not, as it has been argued, a contract 
to pay sixteen dollars, with liberty to the defendant to 
rescind it and deliver the clock and pay the interest, 
but it is in the alternative. He has his election by the 
very terms of the contract. 

It is incumbent on the plaintiff to show a breach of the 
contract; and this being its character, has the plaintiff 
offered any evidence of a breach of it? He has shown 
that he still holds the writing, and that is all. The 
defendant was not bound to seek him. All that he was 
bound to do was to hold himself ready to make his election, 
and perform at his own house. The plaintiff has not 
shown that the defendant was not so ready. He has 
shown no refusal, no neglect, no inability on the part of 
the defendant to perform. He has not proved any 
readiness on his own part to receive the money, or the 
clock, at the place of the performance ; but without this 
readiness the defendant was not bound to do anything. 
The defendant might well wait the plaintiff’s demand ; 
and the plaintiff not having shown that he made a 
demand, or that the defendant was unable to comply 
with it had he done so, has shown no breach of the 
contract. It may be presumed that the defendant was 
ready at his house to comply with the terms of his 
contract, until there is some evidence to the contrary. 
Sudgment for the defendant.” 


In Wood vs. Sheehan (68 New York, 365), ALLEN, 
J., says: “ The agreement is that in the event of his 
not having dlisposed of the mortgage on the first day of 
May next thereafter, he would deliver it or the note to 
Mrs. Sheehan, the defendant, so that after that day he 
should not hold both securities. He was not bound to 
tender the one security to the defendant in order to 
hold the other, and was not called upon to take any 
action, except at the request of Mrs. Sheehan, the 
promisee. The defendant could have compelled an 
election on the day named, and the surrender of one of 
the securities, but the plaintiff was not in fault until « 
Failure to elect, and to comply with the agreement, upon 
request made.” 
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In the case next cited, the absolute necessity of « 
DEMAND, and its requisites in such a case as the present, 
are forcibly presented. . The case, in all of its aspects, 
especially in respect to demand, and equality of value in 
mediums of payment, has an especial bearing upon the 


case at bar. 


Moore vs. Hudson River R. R. Co., 12 Barb., 156. we 
The opinon of the Court may be set out, practically in | 
full. ) 

By THE Court, Barcuto, J.: “ The only part of this 
case we deem it important to examine particularly is 
the effect of the stipulation by the contractors to receive 
a portion of their compensation in the stock of the 
company at its par value. In all other respects we 
think the report of the Referee must stand. 

It appears that the original contractors, Wright, 

Mallory and Smith, agreed to do the work on two 

sections of the defendant’s road, and were to be paid 
in the stock of the company at its par value, to the extent 
of twenty per cent. on one section and ten per cent. on 
the other. At the date of the contract the stock was 


worth fifty-four per cent.; and at the commencement of # 
the suit in April, 1879, it was worth fifty-nine per 
cent. 


The plaintiff who has become the assignee of the. 
contracts from Wright, Mallory and Smith, now refuses 
to receive the stock in payment, and demands the whole : 
amount of its par value in money ; which claim he bases 
upon the grounds: 

1. That the defendant did not seek him and tender the 
stock ON THE DAY. He endeavors to bring himself within 
the principle applied to agreements to pay in SPECIFIC 
ARTICLES, which the party agreeing to pay is bound to 
tender (Lamb vs. Lathrop, 13 Wend., 95. Goodwin vs. 

Holbrook, 4 /d., 377. Sheldon vs. Skinner, 4 Jd., 525. 
Lafarge vs. Rikert, 5 /d., 187. Lobdell vs. Hopkins, 5 
Cowen, 516). After a careful consideration of the fore- 
going and numerous other cases, we are of opinion that . 
the principle running through them has no application 
to the present case. This is nof an agreement to pay | 
a certain sum in specific articles. It 1s an agreement 
to receive payment IN A DEPRECIATED CURRENCY—IN 
STOCKS KNOWN TO BE MUCH BELOW PAR. The con- 
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tract was undoubtedly made, and the prices fixed 
with direct reference to the medium of payment; and 
we are unable to discover any principle of equity or law 
which can entitle the plaintiff to recover nearly double 
the value stipulated for, by reason of the non-delivery of 
the stock on the day. In all the cases where the plain- 
tiff has been allowed to recover the whole amount in 
money, because the articles were not tendered, the 
agreement contemplated property of EQUAL VALUE WITH 
THE SUM TO BE PAID. The medium of payment [?. e., 
in specitic articles or chattels] was selected for the con- 
venience of the debtor ; and if he failed to avail him- 
self of the arrangement made for his accommodation, 
no injustice could be done by exacting the sum in money. 
But the case before us is easily distinguishable from 
those ; and we think that the defendants were not bound, 
Jor this reason, to seek the plaintiff and tender the stock. 
But even according to the cases on this subject above 
cited, it as not always incumbent on the obligor to make a 
tender. It is frequently necessary for the creditor to 
make a demand before his action can be maintained. 
Thus, where a merchant gives a due-bill, payable in 
goods, the holder must present his claim at the store 
where the articles are. So of a mechanic’s obligation 
to pay in work. So an agreement to pay in farm prod- 
ucé has been held to impose upon the creditor the duty 
of demanding payment at the farm of his debtor (5 
Cowen, 516). All that is required of the obligor in 
such cases is that he should be ready at the place. 
This rule arises from the nature of the contract itself. 
The place of performance is not expressed, but is @n- 
plied from the character of the thing to be done. Tested 
by this rule, the contractors would be bound to PRE- 
SENT THEMSELVES AT THE OFFICE OF THE COMPANY TO 
RECEIVE THE STOCK AT THE HANDS OF THE PROPER OF- 
FICERS, WHOSE DUTIES REQUIRE THEM TO MAKE THE 
NECESSARY ENTRIES IN THE BOOKS, AND FURNISH TO THE 
STOCKHOLDERS THE APPROPRIATE WRITTEN EVIDENCE OF 
THEIR RIGHTS AND INTERESTS. This we consider fairly, 
if not necessarily, inferable from the terms of the con- 
— - F * | | 
The Referees erred, therefore, in allowing the plain- 
tiffs to recover for the stock, and the judgment entered 
upon the report must be reversed pro tanto, and af- 
firmed as to the residue, with a = ustment of costs 
and percentage.” 
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Moreover, the contract, with which we are now deal- 
ing, prescribes no time for the issue of scrip. It is silent 
upon this subject. It is true, plaintiff enfers, and the 
Court so held, that if scrip is issued, it must be issued 
on the day on which interest is payable. There is no 
ground for this inference. On the contrary, the nature 
of the case is such as to demonstrate that it could not 
have been intended that scrip should be issued on the 
precise day. This, without more, shows that the 
opinion and judgment below are erroneous. The answer 
alleges that net earnings for the preceding year ending 
June 30, cannot possibly be ascertained by July Ist 
(Record, p. 47] ; and this is obviously true. 

Scrip is to be issued not as interest, but may at the 
option of the company be issued in “ew of interest— 
“ for such interest.’’ No issue of scrip would conclude 
the bondholders not receiving it—should it be discov- 
ered when the full returns of traffic come in (viz. : some 
weeks or months after the expiration of the year)—that 
the net earnings had been sufticient to enable the com- 
pany to pay in money. An estimate of earnings must 
always be made if the company is to prepare itself for 
an issue of scrip on the precise day. But the com- 
pany cannot be compelled to make such an estimate, 
nor are the bondholders obliged to submit to such es- 
timate. Neither party would be bound by a “ proxi- 
mate estimate.” Hence, both parties are entitled to 
absolute certainty. 

Penna. Coal Co. vs. Del. & Hudson Canal 
Co., 29 Barb., 588. 


Whatever may have been the purpose of the omis- 


sion, certain it is that no time was prescribed by the 


Se NUT MN IS AND OM AON RSI IIE OSI: Ee AOE SE 
a - 5 8 


57 


contract for the issue of scrip, and it is equally certain 
that had a precise day been designated, before full re- 
turns of traffic could be ascertained, the results of a 
mistaken estimate of earnings would be complicated 
and embarrassing. Plaintiff’s inference, (and the Cir- 
cuit Court’s opinion and judgment), as_ to the 
precise day on which scrip must be issued, is the 
less entitled to favor and judicial sanction, in_ that it is 
urged for the purpose of effecting a forfeiture of a val- 
uable right. 


‘THERE IS NO TIME FIXED for the last alternative, - 
and it follows that it must be done ON REQUEST.” 


Manuel vs. Holdredge, 45 N. Y., 151. 


It is a rule of law well settled that where no precise 
and definite time for performance is expressed, a de- 
mand is necessary in order to put the promisor in de- 
fault. 


“Tfthe contract specify a place in which articles 
shall be delivered, but not a TIME, this means that they 
are deliverable OX DEMAND; but the demand must be 
sufficient to enable the promisor to have the articles at 
the appointed place with reasonable convenience.” 


2 Parsons on Contr., 661. 


Inasmuch as the company tendered or offered, as 
alleged in the answer, and found by the Court (Record, 
pp. 50, 63, 64), scrip to the plaintiff defore any demand on 
his part, and as the company responded to his demand 
by a prompt offer of scrip, it is clear that it cannot be 
held to be in default. The tender of scrip was kept 
good at the trial (Record, p. 64, fol. 113). The company 
has performed its full duty, and the judgment should 


have been in its favor. 
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But even though the defendant were mistaken as to 
the construction of the bond in suit, and even though 
an obligation rested upon the company to hunt up its 
widely scattered creditors and tender them scrip ; the 
rule as to options which the plaintiff endeavors to apply 
to this case has no application whatever. 


1. Because, as before shown, this is nut a case 
of an optional contract. 


2. If it were, the mediums oi payment are of 
unequal value. 


ITI. 


The rule invoked by plaintiffs and adopt- 


ed by the Circuit Court, as to the measure 
of damages, applies only to cases where the 
alternative mediums of payment are of a 
supposed equal value. It was erroneously 
applied by the Circuit Court to this case. _ 


It will be found, upon an examination of the cases, 
that this proposition holds good in either of the fol- 
lowing cases : 


1st. Where a sum certain is payable in specific 
articles, of a value less than the sum mentioned. 


2d. Where a sum certain is payable in specific 
notes, bank bills, railroad stock, or scrie or other 
paper of less value than specie. 
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3d. Where there is an express option between 
two mediums of payment, one of which is known 
to be of a value inferior to that of the other. 


The Circuit Court held that the failure to exercise the 
option to issue scrip on the precise day made the com- 
pany liable to pay, not the value of the scrip, but the 
full nominal or par amount of the debt in money 
(Record, pp. 60, 64, 65). 

To constitute an option to which the rule adopted 
by the Circuit Court would apply, the choice must be 
between two methods of payment of a supposed equal 
value, and not, as in the case at bar, a right to pay ina 
vastly inferior article contingent upon the failure 
of the primary medium of payment. This prin- 
ciple runs through all the decisions. There ig 
nothing inequitable in holding a debtor to one of 
two presumably equal mediums of payment, in case he 
fails to elect to pay in the other. But if one medium 
is of a known inferior value, and the debtor, through 
some technical default is held to payment in the other, 
he loses a substantial right capable of valuation in 
money, and is subjected to what is in essence a forfeit- 
ure or penalty. And such is the effect of the judgment 
of the Court below. We find this element of equality 
of value in the mediums of payment running through all 
the cases of options cited by plaintiff, or similar to 
those cited by him. For instance: 


“For the main claim in this case interest was 
allowed by the Referee only from the 15th of April, 
1854, when for all work done under the contract he was 
entitled to interest from the lst of January previous, 
as he was to be paid in cash, or notes equivalent to 
cash, of course, which could only be by adding the in- 
terest or making them payable with interest, cash and 
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notes being merely two modes of payment, and not in- 

tended to indicate articles of different value, because in 

such case there could be no doubt as to the choice” 
Stuart vs. Binsse, 10 Bosw., 445. 


“Tn all the cases where the plaintiff has been 
allowed to recover the whole amount in money, because 
the articles were not tendered, the agreement contem- 
ated property of EQUAL value with the sum to be paid. 
The medium of payment was selected for the con- 
venience of the debtor ; and, if he failed to avail him- 
self of the arrangement made for his accommodation, 
no injustice could be done by exacting the sum in 


money.” 
Moore vs. Hudson R. R. R. (ante, pp. 54, 55). 


The judgment of the Circuit Court makes the de- 
fendant pay the plaintiff twice the value of the scrip. 
| Record, pp. 64, 65.] 


Nor a Conrrracr to Pay mw Sprcereie ARTICLES. 


Cases of Contracts to Pay in Specific 
Artioles distinguished from the oase at the 
bar. 


THERE IS A RULE OF LAW, resting upon a very respect- 
able (though not unbroken) line of authorities, to this 
effect: The measure of damages, in case of default, 
upon a note for a sum certain payable in specife articles, 
at a fixed date, is the sum of money mentioned in the 
obligation, and the debtor must (in general) set apart 
and tender the articles at the day, or pay the amount 
in money. The reason is stated to be this: In such 
cases the promise is to pay SO MUCH OR SO MANY of the 
specific articles AS WILL AMOUNT IN VALUE fo the sum of 


money expressed in the obligation. No other sum could 
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afford the measure of damages upon such contracts, 
because they require the payment of specific articles 
to be worth such sum, Of this nature are the following 
cases cited below by plaintiff: 

Pinney vs. Gleason, 5 Wend., 393. 

Gilbert vs. Danforth, 6 N. Y., 585. 

Mettler vs. Moore, 1 Blackf., 342. 

Church vs. Feterowe, 2 Pen. & W., 301. 

Smith vs. Smith, 2 Johns., 235. 

Heywood vs. Heywood, 42 Me., 229. 

Crandall vs. Bradley, 7 Wend., 311. 

Laxton vs. Johnson, 10 Johns., 418. 

Fletcher vs. Derrickson, 3 Bos., 181, 


And numerous other cases cited by plaintiff. 

THIS RULE HAS NO APPLICATION to the case at bar, as 
this is not the case of an obligation payable in specific 
articles, 

ANOTHER RULE rests upon a line of authorities as 
respectable (Gund perhaps more uniform), aud is 
grounded, no less tirmly, in reason, The rule ts this: 
Upon obligations for a sum certain payable, an a day 
certain, ta the notes of ¢ parrtionlar band, in the bonds of 
@ prtrticudar State, in vaitvead stack, in railroad sertp, 
or in short, in any paper capable of numerical valuation, 
the debtor is not obliged to set apart or tender at the 
day, and the measure of damages, on default in pay- 
ment, is the value of the paper at the time it should have 
been puid. The reason of this rule is stated to be that : 


“When a party engages to pay so many dollars in 
bank notes, stock or scrip, the articles are described and 
numerically calculated by the number they express, so 
that three hundred dollars in railroad stock or bank 
notes is understood to mean that amount, as expressed 
upon the face of the stock or notes, and not an amount 
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which will be equivalent in value to three hundred dol- 
lars in money.” 
Noonan vs. Isley, 17 Wis., 314. 


Now, it is obvious that the case at bar, if it comes 
within the operation of either of these rules, must be 
controlled by the rule last stated. It will not be con- 
tended that, in case the company issues scrip, it must 
issue it to an amount, which will be “eqguzvalent in 
VALUE ” to the interest if paid in money ; but it will be 
readily admitted that the scrip is to correspond with the 
amount of interest, in respect to “ the amount expressed 
upon. the face of the scrip.” Thus, the actual value of 
$1,000 in scrip may bear no relation of value to $1,000 
of interest 7 money; and in the present case, owing 
to the fact that scrip can only be issued when the com- 
pany has no sufficient net income, the disparity of value 
between such scrip and money must always necessarily 
be great, and the answer so alleges. And the agreed 
statement shows the actaal market value of the scrip at 
different dates. (Record, p. 50; Agreed Statement 
Record, pp. 57, 58.) And the Court so finds. (Record, 
p- 64.) 


Notes Payable in Bank Paper. 


The contract in Anderson vs. Ewing, 3 Litt., 245, was 
as follows : 


“For value received I bind myself, heirs, &c., to pay 
to Thomas Bryan, or assigns, $800, on or before the Ist 
day of September, 1820, in such bank notes as are re- 
— an deposit at that time in the Hopkinsville Branch 

ank. 

Whereof, I have hereunto set my hand and seal this 
12th day of March, 1819. 

(Signed ) JNO. S. ANDERSON. [SEAL. | 
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The Court said : 


“It is true, an instrument drawn, stipulating the 
payment of a certain number of dollars in cattle, wheat, 
or other commodities, is construed to mean so much of 
these articles as will amount to that sum in specie. 
But the reason of this is evident. The commodities 
themselves cannot be counted by dollars, as that name is 
never applied to them. But this is not the case with 
bank notes. They engage to pay so many dollars, and 
are numerically calculated by the numbers they express, 
so that the expression, ‘‘ eight hundred dollars in bank 
paper,’ is universally understood to mean that much 
money, when the numbers expressed on the face of the 
notes are added together, and not as including so many 
more, superadded, as will make them equal to eight 
hundred dollars in specie. 

“This being settled as the meaning of this note, the 
remaining question will be, as it is presumable the 
bank alluded to would and did take, at the time, when 
offered, notes that were above or equal to par in specie, 
as well as those which were below it, in which kind was 
the defendant bound to pay on the day stipu- 
lated? Jt is a rule in such covenants, where the 
person bound to pay HAs HIS ELECTION TO  DIs- 
CHARGE THE DEMAND IN ARTICLES EITHER OF GREATER 
OR LESS VALUE @R QUALITY, THE LATTER IS TAKEN AS THE 
PROPER CRITERION OF DAMAGES sustained by a breach of 
the stipulation, as was hela by this Court in the case of 
Pope vs. Campbell, Hard., 31. Of course the notes /ow- 
est in value on the day, ought, in this case to be taken. 
It, then, clearly follows that the defendant ought to 
have been at liberty to show what was the real value in 
specie of such notes, on the day of payment, as the de- 
mand against him was about to be liquidated in specie.” 


In Gordon vs. Parker, 2 Smedes & M., 485, the 
promise was as follows : 


“$5,000 due George L. Smith, or bearer, five thou- 
sand dollars payable in Brandon money. Jackson, Jan- 


uary 26th, 1839. 
N.C. GorpDon.” 


[The arguments of counsel for plaintiff in error are 
elaborately presented, and in them the authorities upon 
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the measure of damages on such contracts are carefully 
collected. | 


THACHER, J., said: “The declaration contained an 
averment that the term Brandon money meant the 
notes of the Bank of the Mississippi and Alabama 
Railroad Company at Brandon, Mississippi. The de- 
fendant below requested the Court to charge the jury 
that the measure of damages in the case was the specie 
value of the Brandon Bank paper at the maturity 
of the due-bill, with interest, which charge the Court 
refused to give. Wesee nothing in the other errors 
assigned which calls for our consideration. The con- 
tract was to pay in a certain species of bank notes, and 
their value at the time of the date of the due-bill should 
have been ascertained by the assessment of the jury as 
the measure of damages, together with interest. This 
was so decided by this Court in the case of Samuel Bon- 
nell vs. Covington and Winston, January term, 1843. 
That action was founded upon a note payable in the 
current notes of either of the Banks of Natchez or of 
the Union Bank. The Court there say: ‘If there was 
any difference between the current notes of those banks, 
if there were any such, and specie, it may be estimated 
by the jury and the defendants allowed the benefit of 
such difference. Their verdict must be for the value of 
the current notes in specie, at the time paymeut should 
have been made.’ ” 


In Sedgwick on Measure of Damages, at page 511, 
Vol. 1, itis said : 


‘In Tennessee it has been decided that the meas- 
ure of damages for breach of a covenant to pay a given 
sum in a particular species of paper, as Tennessee, Ala- 
bama or Mississippi bank notes, is the specie value of 
such notes, according as it would be for the interest of 
the covenantor to discharge the obligation; the Court 
saying : ‘manifestly on the day the payment was to be 
made, the covenantor might have discharged himself by 
the payment of one hundred dollars, in paper of either de- 
scription described in the covenant ; of course he might 
have selected the LEAST VALUABLE BANK NOTES MENTIONED. 
If he failed to pay, and broke his covenant, what injury 
did the covenantee sustain thereby? Certainty, only the 
value in money of the article in which payment might 
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have been made. As the measure of damages in covenant 
consists in the value tu the covenantee of the thing re- 
quired to be performed at the time of the breach, the 
damages in this case must be the specie value of the 
notes in which payment MIGHT HAVE BEEN MADE, AND IN 
WHICH IT WOULD HAVE BEEN MOST TO THE INTEREST OF THE 
COVENANTOR TO HAVE PAID.” The learned author adds, 
“I confess this seems to me the most correct view of 
contracts of this description.” 

The case cited by Sedgwick (supra) was Hixon vs. 
Hixon, 7 Humph., 33; GREEN, J. (the same Judge who 
decided Miller vs. McLean, 10 Yerg., 245; cited by 
plaintiff in his brief below). 


THE SAME RULE WAS applied in each of the following 
cases: 


Phelps vs. Riley, 3 Conn., 266 [where the note in suit 
read thus: 

«<% * * sixty days after date we promise to pay 
Dorcas Phelps eighty-eight dollars in current bank bills, 
such as pass in Norfolk between man and man, with in- 
terest ; as witness our hands; value received.” 

(signature.) | 


Eason vs. Abernathy {where the obligation was to pay 
$500 in notes on Bank of Tenneesee, old issue]. 

Dillard vs. Hvans, 4 Pike (Ark.), 175 [where the 
note was payable in the “ common currency of Arkan- 


sas”). 


Obligations Payable in Notes, &c. 


In Williams vs. Sims, 22 Ala., 512, the suit was on 
this note : 


Due on the first day of January, 1852, Thomas Sims 
twenty-six dollars, to be paid in solvent notes and ac- 
counts of other men. November 13, 1851. 

(Signed) 
JAMES O. WILLIAMS.” 


. 
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PHELAN, J.: “The charge was erroneous in another 
particular. The Court instructed the jury ‘that if solv- 
ent notes or accounts on other persons’ had been de- 
manded at the proper time and defendant failed or re- 
fused to deliver them, the plaintiff was entitled to ‘ re- 
cover the amount of the note with interest,’ &c. 

‘A note for a certain sum ‘to be paid’ or payable— 
the terms are convertible——‘ in solvent notes or accounts 
of other men,’ is not equivalent to a note payable in 
money, as this charge supposes it to be. Nor do these 
words indicate simply that the maker has the right, as 
a condition inserted for his benefit, to pay at maturity 
or before the full sum expressed in the note in such 
‘solvent notes and accounts ’ estimated in money. But 
the contract of the maker in such a note is to pay the 
sum expressed in the note, dollar for dollar, in ‘ solvent 
notes and accounts of other men’ at or before maturity 
or the value in money of that amount of such ‘solvent 
notes and accounts’ at the time of the maturity of the 
note, if paid after maturity. In an action on such a note 
it is necessary to aver and prove, or, in case of appeal, 
to prove at least the value in money of ‘solvent notes 
and accounts’ of individuals at the time of the matu- 
rity of the note. The difference between the value of 
such notes and accounts and money 
coin—may not be very great; it may, in fact, be a mere 
trifle. Still, they are not money nor equivalent to 
money, and, therefore, the charge of the Court to the 
jury, under the proof, that they must find for the plain- 
tiff the amount of the note, was erroneous.” 


The same rule was applied in the case of Wilson vs. 
Jones, 8 Ala., 536, where the action was in assumpsit to 
recover the full sum of money upon a note promising 
to pay $3,560.15 for value received, payable in Alabamu 
Bank or branch notes, 

In Marris’ Adm’r. vs. Prather, 3 Ky., 196, action was 
brought on the following instrument : 


* | Date. ] 


* Due P. S. Jones $3,000 in cash notes, last payment 
on lots Nos. 218 and 234, in town of Old ickman, 


gold or silver 


| 
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known as the property on which the Burns warehouse 


stands. 
* (Signature. ]” 


Judge DUVALL says (at p. 197): “ The amount which 
the plaintiff was entitled to recover upon the instrument 
sued on was the value of the cash notes at the time they 
ought, by the terms of the contract, to have been paid, 
to which might have been added, by way of additional 
damages, interest on such value from the time indi- 
cated.” 


In Strlott vs. Tandy, 3 Dana, 142, it was held that 
the sum to be recovered on an obligation payable an 
notes is their value when they ought to have been de- 
livered. 


Ch. J. Ropertson saying: “There can be no doubt 
that the value of the notes at the time when they were 
to be paid or assigned was the legal criterion of recov- 
ery.” 

Soin Williams vs. Jones, 12 Ind., 561, and Pierce vs. 
Spader, 13 Ind., 458 ; in which cases the notes in suit 
were for sums certain, payable in “notes” and “judg- 


ments” respectively, “ on solvent men.” 


Obligations Payable in Confederate Cur- 
rency or Bonds, &c. 


In Powe’s Adm’ rs vs. Powe, 42 Ala., 113, it was held 
’ by the Court, Ch. J. WALKER delivering the opinion, 
that 


“Tf the understanding or agreement of the parties 
that the plaintiff's note should be discharged in con- 
Jederate currency be found by the jury, the measure of 
the plaintiff's recovery would be the value of the stipu- 
lated amount or sum of such currency at the time of 
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maturity, and if it was of no value at that time, the 
Plame would only recover nomial damages, 


In Doak ax Exes of Snapp, t Oaldiw, E80) contact 
im stit Was this: 

“For and th consideration af Georgia State Bonds 
amounting to S220 in the hands of Saml. S. ML Doak, 
this day ordered to me by Saml, Snapp, , Saml M, 
Doak, promise to pay to the said Snapp interest on 
said bonds, at the rate of six per cent. In half yearly 
payments from this date, and / moreover pronese to 
pay ou ot before the 3th of April, 1S4o, te the said Snapp 
er order, $2,250 tin Georgia State bouds, or their equivu- 
lent in other money.” 

Caruruers, J. “ The chancellor decreed that there 
Was no usury in the transaction, and that as the Georgia 
bonds were not paid on the 5th of April, 1845, Snapp 
was entitled, under the covenant to their equivalent in 
money ; that is, what such bonds would have com- 
manded in cash, in the principal markets in the United 
States for such stocks. * * * It was a sale of 
stocks to be repaid im kind, or, if not, whatever such 
stocks might be worth at that time—not their nominal 
amount.” 


The reason of applying a different rule of measuring 
damages to cases where the promise is to pay a sum 
in obligations “7x the stemilitude of dollars ;” from that 
which is applied where the sum is to be paid in articles 
not suscept.ble of such numerical valuation; is well 
presented by Judge Biackrorn delivering the opinion of 
the Court, in Van Vieet vs, Adair, 1) Blackf., 346. The 
action Was on a covenant, - 


* For the payment ofa certain sum, one-half in specie, 
and the other ta banhuble paper” 


The Court said: 

*“'This case is different from that of Mettler and Smith 
vs. Moore, decided at this Term (1 Blackford, p. 342, 
opinion by Buackrorp, J.). There the obligation was 
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for the pavment of @ contain sm om orhiskey > here, for 
the payment of a certain sun in denduble paper Ty 
the former whiskey was to be delivered TO THE VALUE 
OF TRE SUM MENTIONED: Tn the latter, bankable paper 
Nor do the ealwe of the sume wrentiomed, Dat COUNTING 
TRE BACK OF TRE BANK NOTES, Cee come oe dollars Tn 
the former the plaintiff was entitled at least to (Ae aneownl 
stated tn the obligation » In the latter as respects the 
. \ N 
part to be paid im paper, ely fo the value of baukadle 
noges, COUNTING ON THEIR PACE THE SUM IN THE OBLIGA- 
TION MENTIONED, which valve might be cousiderubly less 
than the nominal amount” | 


Obligations payable in railroad stock and 
sorip. 


In Parks vs. Marshall (10 Ind., 20), the suit was on 


the following note : 


“$400. Twelve months after date I promise to pay 
John M. Wallace four hundred dollurs in M. & V. Rail- 
yvoad scrip, without any relief from valuation or ap- 
praisement laws.” (Signed by the defendant Marshall). 


Stuart, J.: “There was a jury trial—verdict and 
judgment for the plaintiff for $249. Parks moved for 
a new trial and appeals. 

The measure of damages upon this note is the only 
question in the case. The Court instructed the jury 
that the value of the serip at the time the note became 
due was the measure of the plaintiffs damages. Was 
this instruction correct ? ave are several cases in 
our reports bearing on this question, Let us first 
ascerkun as nearly as we can how the several contracts 
were worded, 

In Coldven ws, Miller, 1 Blackf, 206, the notes were 
pavable in current bank paper; and the value of such 

~aper Was held the measure of damages. The same 
Settee was held in Van Viiet vs. Adair, 1 Black,, 346, 
So upon a note for thirty dollars of canal money, Co- 
lumbia vs. Amos, 5 Ind. R., 184. In Mettler vs, Moore 
(1 Blackf., 342), the covenant was for $125 in whiskey, 
to be delivered at a particular place. //eld, upon de- 
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fault the plaintiff was entitled to the face of the note 
and interest, * * 

“Tn the cases cited from 1 Blackf. and 5 Ind. R., 
supra, the bank paper and canal scrip were an issue 
authorized by law, and passing conventionally as 
money. Had this species of currency been tendered 
at the maturity of the notes, it would have satisfied 
their terms. Of course the value of such paper cur- 
rency at the maturity of the notes was the measure of 
damages. 

‘But in the case at bar the issues of railroad scrip 
had no such conventional value. The issue of such scrip 
was wholly outside the purposes of the corporation, 
and unauthorized by law. At best it could only be re- 
garded as the promissory notes of the company—not 
to be distinguished from the notes of indivi- 
a ° 

“Upon the whole, the majority of the Court are in- 
clined to hold the note in this case payable in serip, 
and that in case of failure the measure of damages was 
the market value of scrip at the time. 

c * * * In EDWARDS ON BILLS AND PROMISSORY 
NOTES, 723, the adjudications of several of the States, 
on notes payable in specific articles, are collected. But 
in relation to cases like that at bar, where the article 
to be paid is bank notes, or scrip in similitude of bank 
notes, the author says: ‘There is a class of cases in 
which the rule as held in some of the States | viz., the 
sum named in the note as the measure of damages} 
might, ¢f applicable, operate unjustly towards the party 
in default ; as where a note is made payable in greatly 
depreciated bank bills being given for twice or three 
times the amount of the debt due. * * * When a 
party gives his note, payable in depreciated currency, 
he declares in substance that the nominal amount is not 
the true amount due.” 


« 


In Noonan vs. Ilsley, 17 Wis., 314, the action was on 
the following due bill: 


“ Due to Josiah A. Noonan three hundred dollars in 
Watertown Railroad stock. 
Milwaukee, March 22, 1856. 


CHARLES F.. ILSLEY.”’ 
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CoLk, J.: “ The defendant below requested the Court 
to instruct the jury that the measure of damages for 
failure to deliver the stock was the value of the stock 
at the time of such failure, and interest. The Court re- 
fused to give this instruction, but told the jury that the 
plaintiff was entitled to recover the sum of $300, with 
legal interest from the time of such demand, less the 
nominal damages to which the defeudant was entitled 
by reason of the breach of the covenant against incum- 
brances and seizin. * * * The questionis, whether 
the amount of money mentioned in the note, with inter- 
est, is the proper measure of damages, or the price of 
railroad stock of the nominal value of three hundred 
dollars, at the time of the breach of the con- 
eS ee 

“In this State we have no decisions upon the point, 
and therefore are at liberty to adopt the construction 
which we think will most fully effectuate the intention 
of the parties. And according to our construction of 
the instrument, the respondent agreed and is bound to 
pay so many dollars in the stock of the company as, 
when counted at par, will amount to three hundred dol- 
lars. If the stock is appreciated above par, the payee 
is to be benefited by the increased value ; and if depre- 
ciated, he is then to be restricted to three hundred dol- 
lars in amount, although worth less than the sum of 
money. The authorities above cited abundantly show 
that when the instrument, like the one at bar, is to be 
paid in bank notes, or in stock or serip in the similitude of 
bank notes, then the market value of the notes, stock or 
scrip is the measure of damages. And the reason given 
for the rule is, that when a party engages to pay so 
many dollars in bank notes, stock or scrip, the articles 
are described and numerically calculated by the number 
they express, so that three hundred dollars in railroad 
stock or bank notes is understood to mean that amount 
as expressed upon the face of the stock or notes, and not 
an amount which will be equivalent in value to three hun- 
dred dollars in money; while an instrument drawn for 
the payment of so many dollars in chattels—wheat, 
salt, cloth, wool and other like articles—is construed — 
to mean so much of those things as will amount to 
the swum in money, because the things themselves cannot 
be counted by dollars, as the name is never applied to 
them. And this explains why this instrument was 
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drawn in the manner it was; because three hundred 
dollars of stock is understood to mean that number of 
dollars as expressed upon the face of the certificate. 
See also Sedgwick on the Meas. of Damages, Chap 8, 
p. 253 (3d Ed.). We universally speak of so many dol- 
lars of railroad stock without any reference to its actual 
cash value, because it is convenient to count and de- 


scribe in this manner. 
‘¢ For these reasons we think the order of the Cir- 
cuit Court granting a new trial was correct and must be 


affirmed.” 


In Porter vs. Bucktield Branch Railroad, 32 Maine, 
539 (reported also in 1 Am. Ry. Cas., 185), the action 
was upon a railroad construction contract wherein it 
was provided that the contractors were 


“to receive fifteen per cent. of the total amount 
($40,000) on their contract in the capital stock of said 
company.” 


The stock was demanded, but was not delivered. The 
question presented to the Court was whether the plain- 
tiffs became entitled, through such default, to recover 
the nominal value of the stock. It was held that the 
measure of damages was not its par or nominal value, 
but its marketable value, the Court saying : 


“The measure of damages, then, will be $6,825.85, and 
the value of seventy-three shares of stock thus circum- 
stanced, with interest from the date of the demand, 
proved. Any other rule would cast upon the defend- 
ants a burden not imposed by the award, and wholly 
inconsistent with the terms and spirit of the contract 
upon which the award was to be based, and upon which 
it was in fact made.” 


In Alexander & Tysen vs. Macaulay’s Admr., 6 Md., 
360, the action related to a part of an agreement where- 
by it was declared that $2,500 of a gross sum should be 
paid by a transfer of stock. The market value of the 
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stock at the day it should have been paid was held to 
be the measure of recovery. 

So in Orange, &c., R. R. Co. vs. Placide, 17 Gratt., 
366, where the action was upon a construction con- 
tract, under which a percentage of the amount to be 
paid was to be discharged in stock. 

The important case of Moore vs. Hudson River R. 
R. Co. (12 Barb., 156) is set forth substantially in full 
at pages 54, 55 of this brief, where it is considered with 
reference to the subject of pemanp. It will be remem- 
bered that in this case railroad contractors had agreed 
to take a part of their pay in the stock of the company. 
Upon the theory that the company was in default by 
reason of a failure to tender the stock on the precise day, 
the contractors brought suit for its full nominal value. 
In an able and convincing opinion, the case was dis- 
tinguished from those arising upon contracts to pay 
certain sums in specific articles. That case is as appli- 
cable to the controversy at bar in respect to the con- 
siderations now being presented as it is in respect to 
the questions of demand and tender and the equality 
between mediums of payment, which must exist where 
the plaintiff's rule is to be applied. 

Therefore, we repeat, where the specific medium of 
. payment is bank notes, or stock or scrip or any paper 
susceptible of numerical valuation, there is no reason 
for applying the rule that the full nominal sum of the 
obligation is the measure of recovery, and in such cases 
the rule is not applied. 

THE DOCTRINE for which we contend is also that of 
this Court. | 

Rives vs. Duke, 105 U. S., 182. 
Thorington vs. Smith, 8 Wall., 1. 
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The Confederate Note Case, 19 Wall., 548. 

Wilmington and W. R. R. Co. vs. King, 91 
U.S., 3. 

Robinson vs. Nobles Adams, 8 Pet., 181. 


In the case last cited (8 Pet., 181), the obligation was 
to be discharged in a depreciated medium—the notes of 
the Miami Exporting Company. (See the instructions 
given and refused.| Their cash valine, not their 
nominal value, at the maturity of the obligation was 
held to be the measure of recovery, disposing of the 
clan te recover the nominal value of the notes, in 
this language : 


* The law affixes no such penalty for default of pay- 
ment, Robinson can only be held to make good the 
damages sustained through his default, and the specie 
value of the notes at the time they should have been 
paid is the rule by which such damages are to be esti- 
mated.” 


Alternative Mediums of Payment. 


The following cases are cited for the purpose of an- 
ticipating any claim which the plaintiff may make 
that the assumed affernative character of the contract 
in the present case renders the cases we have cited in- 
applicable, Of course, in order to make this claim, he 
must, ee recosiate, adit that the numerous cases cited 
by Aim below, af contracts to pay certain sums IN pectic 
aavicdes have no application to the ease at bar 

lr ds aa aagualiped and endfor vale that, where a 
debtor acquires a right, either under the original opera- 
tion of the contract, ar by the happening of a contin- 
geney provided for in the contract, to pay in a medium 
of a value known to the parties to be inferior to the 
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nominal sum of the obligation, a default of payment is 
compensated by awarding the value of the inferior me- 
dium on the day when payment should have been made. 

In a case where the debtor has the choice of several 
mediums of payment, the measure of the damages. will 
be the value of the medium “in which payment might 
have been made and inivhich it would have been MosT ‘vO 
THE INTEREST OF THE COVENANTOR TO HAVE PATD.” 


oe 


Hixon vs. Hixon, 7 Humph, 383) (ante, 
p. 89), 

Anderson vs Ewing, 8 bith, So (ale, 
pps OY, OS), 

L Sedg. on Meas, Darn, S11 (@ ede, pp. G4, 65), 


lf the mediums of payment are of a Anown unequal 
wedue, and if, by the happening of a contingency pro- 
vided for in the contract, the debtor secures the abso- 
lute right to pay in the medium of inferior value, the 
Forfeiture of that right, by hmiting him to the more 
valuable medium, is the imposition of a penalty. The 
penalty sought to be imposed on the company in 
this case for not using scrip, on the precise day is the 
pavment in borrowed money, or in the proceeds of an 
execution sale, of an amount twice the value of the scrip 
to the bondholders. The penalty would be harsh and 
oppressive, if not ruinous to the company, and in the 
present case would be worth over double the value of 
the serip to the bondholders, That a technical rale of 
law should be so applied as to work this in equity—as 
it was by the Cireuit Court—-is, we submit, unjust i 
the highest degree, 

In this case, the contingency which the parties had 
agreed upon as a condition precedent to the right to 
issue serip (ea fulure of net earnings), presupposed 
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a low financial condition of the company; and hence 
the parties must have known beforehand that, if the 
right to issue scrip (having once accrued) should be for- 
feited, the company must borrow money or submit to 
a sale of its property on execution. Plaintiff's con- 
struction, adopted by the Circuit Court, of the option 
necessarily is that such was the harsh and oppressive 
result which the parties contemplated should attend a 
technical default on the part of the company. 

WE suBMIT, therefore, upon the foregoing authorities, 


that the following propositions sre established : 


1. An obligation for the payment of a sum 
certain, in the notes of a particular bank, in the 
bonds of a particular State, in railroad stock, in 
railroad scrip, or, in short, in any paper suscep- 
tible of numerical valuation, is not governed 
by the rule adopted by the Cirewit Court in respect 
to contracts to pay a sum certain in specific ar- 


ticles. 


2. Upon obligations so payable in paper, bear- 
ing a numerical expression, the measure of dam- 
ages, in cise of default, is the cash, and not the 
nominal value of the paper at the time when 
payment should have been made. 


3. If such obligations may be discharged in any 
one of several kinds of mediums, differing in 
value, the medium of the lowest value in which 
the debt might have been discharged will be re- 
garded by the Court in the measurement of dam- 
ages, and will afford the basis upon which compen- 
sation will be decreed. 
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4. The rule invoked by the plaintiff, and adopted 
by the Circuit Court, has no application where 
there is a known inequality in the mediums of 


payment. 


5. The proposition last stated holds good, irre- 
spective of any optional or alternative form of 
contract which the parties may have adopted. 


6. If the defendant is liable at all, on the agreed 
facts or the facts as found by the Circuit Court, 
such liability is not the par of the interest sued 
for, but the value of the scrip and interest on such 
value, and the judgment should be reversed and 
the case remanded with direction to enter the 
proper judgment. 

JoHN F. DILLon, 
W.S. Prerce, JR., 
Of Counsel for Plaintiff in Error. 


[17150] 
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UNITED STATES SUPREME COURT. 


OCTOBER TERM, 1887. 


No. 97. 


THE TEXAS AND PACIFIC RAILWAY COMPANY, 
Plaintiff in Error, 


' 08. 


HENRY S. MARLOR, 
Defendant in Error. 


BRIEF FOR DEFENDANT IN ERROR. 


JOHN R. DOS PASSOS, 
Of Counsel for Defendant in Error. 


NEW YORK : 
DOUGLAS TAYLOR, LAW PRINTER, 89 NASSAU ST., CORNER: FULTON. 
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supreme Court of the United States. 


OCTOBER TERM, 1887. 


THE TEXAS AND PActric RAILWAY 
CoMPANY, 
Plaintiff in Error, 


against 


Henry S. MARLOR, 
Defendant in Rrror, 


Brief for Defendant in Brror. 


The plainuii? in erver devotes TT pages of a printed boetef 
to show not what the contract iavebred és bat what it 
showlé Rave been, The brief labors earnestly to prove 
what a bondholder's rights under an * /reowe bond” are, 
but it fails to recognise the vital fact that the present ob- 
ligation is neither in its form nor language such a bond. 
An Income Bond contains no such language as that used 
in the bond in suit. It is altogether different, as everyone 
knows who has any familiarity with such instruments. 

The bond in suitis designated at the top ‘‘ Seven per 
cent. Jrcome and Land Grant Bond on Eastern Division.”’ 

That is the title of the bond. If the word ‘‘ Zreome”’ 
had not been used in the ¢itle the plaintiff in error would 
not have had anything to build his elaborate argument on. 
That word ‘‘ Zrcome’’ in the title of the instrument is the 
sole inspiration of his brief. His argument is based upon 
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a single word in the ¢itle, while the language of the body 
of the bond is carefully and absolutely ignored. 

It has almost become a proverb in the New York 
financial world that a holder of railroad bonds has 
no rights which the company issuing them is bound 
to respect. The action of the company in this case 
strongly illustrates that condition of affairs. Although on 
the 1st day of July, 1882, and on the 1st day of July 1883, 
the holders of the bonds were entitled to receive their 
interest in cash or scrip, the company paid no more atten- 
tion to their rights than if the bonds had not been created. 
In October, 1883, the bondholders mustered courage enough 
to demand the payment of their interest in cash, and al- 
though, according to the brief of the plaintiff in error now 
filed ‘* The language of the bond leaves it entirely optional 
with the company (if there have been no net earnings) 
whether it will issue scrip or not’’ (Brief pp. 11 & 12), the 
company, at that remote period from the date when the 
interest matured, viz., on October 12th, 1883, hastily con- 
vened its board together (Record p. 54) and declared its 
purpose to pay the interest due July 1st, 1882, and July 
1sf, 1883, in serip and thus endeavored to head off the de- 
mand of the bondholders for payment of the interest in 
cash. The plaintiff in error did not believe then, as it now 
argues, that it was ‘‘ entirely optional *’ with the company 
whether it would issue scrip. Before the concentrated 
action of its bondholders, the company at that time recog- 
nised that the bond meant something. But lapse of time 
has taught it wisdom, and enables it now to argue that it 
means nofhing—that the bondholder is not entitled to any 
interest at all, until the maturity of the principal, unless 
net earnings in each year are made sufficient to pay it! 
That the words in the bond, “ with interest thereon at the 
rate of seven per cent. perannum payable annually, on 
the first doy of July in each year,” mean nothing—that 
this language of the bond becomes ineffectual and fades out 
of sight, before that word of deep and wonderful import 
** Jncome”* as used in the (fe of the bond, 
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The sole question in the case is, what were the rights of 
the holders of these bonds on the first days of July, 1882 
and 1883? They certainly were not entitled to demand 
payment in scrip, because the option was created for the 
benefit of the company and the bondholders could not force 
it to issue the scrip. If the bondholder was entitled to 
anything therefore, he was entitled to money, and that 
interest was to be paid in one form or another to him, no 
one can doubt who reads the language of the bond which 
has been drawn with especial care in respect to the pay- 
ment of the annual interest. 


POINTS. 


First.—The bonds in suit are fixed and absolute prom- 
ises to pay interest in money or scrip on July Ist of 
each year. 


This proposition is clearly supported by the following 
analysis of the bond, and the mortgages securing the 
sume. The Land Grant Nortgage is dated May 15, 1875, 
between the Company of the first part, and W. T. 
WaALtTers and GrEoRGE D. KRUMBHAAR, trustees, to 
secure $8,908,000, 7 PER CENT. currency bonds, paya- 
ble Ist of January, 1915, 


The meeting of the stockholders authorizing this 
issue was held on the 29th of March, 1875. 

And the resolution empowered the directors to issue 
8.908 INCOME & LAND grant bonds each for the sum 
af one thousand dollars BEARING SEVEN PER CENT. 
tntEREST, THE INTEREST ann THE PRINCIPAL @f 
said bonds YO BE PAYABLE IN UNrrep Staves cur- 
RENCY, and said bonds to mature in forty years from 
their date, AND TO SECURE THE PAYMENT OF THE IN- 
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TEREST AND THE PRINCIPAL Of said bonds by a 
Jjirst mortgage upon all the lands heretofore granted 
to this company.’ (The bonds are made payable én 
lawful money.) &e.. &e. * * * * “ And said mort- 
gage or deed of trust shall Aso include the net tn- 
come of the company from the operating of its lines 
east of Fort Worth, after providing for the (1) operat- 
ing expenses, the (2) current repairs and (3) reconstruc- 
tions, and the (4) interest on the first and second mort- 
gages hereinbefore provided for; and there shall be 
tncluded in said mortgage or deed of trust, a pro- 
vision for a sinking fund out of the net proceeds of 
sales of land, and by the receiving of said bonds in 
payment for purchases of lands covered by the mort- 
gage. THE BONDS THUS PROVIDED FOR SHALL BE 
EXCHANGEABLE FOR OUTSTANDING LAND GRANT BONDS, 
AND USED IN PURCHASE OF MATERIAL AND SUPPLIES 
AND FOR CONSTRUCTION WORK, OR MAY BE APPLIED 
TOWARD THE PAYMENT OF ANY OF THE COMPANY’S 
INDEBTEDNESS OR OBLIGATIONS.”’ 
This resolution is evidence. 
Boardman vs. Lake Shore & Michigan South- 
ern R. R. Co., 84 N. Y., 157. 


This resolution is inserted in full in the mortgage. 
It will be seen that it provided for the payment of the 
interest in currency, and the company did not through 
its stockholders reserve any option to pay the interest 
in scrip. That clause was inserted without apparent 
authority by the conveyancer by the directions of some 
one other than the stockholders. 


An analysis of this bond is here made. 


The bond is called at the top: 
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** Seven per cent. Income and Land Grant Bond on 


vastern Division.” 


‘*The Texas and Pacitic Railway Company hereby 
acknowledges itself to be indebted to of 
or assigns, in the sum of one thou- 
sand dollars, lawful money of the U. 8. of America, 
which sum the said company promises to pay to the 
said or assigns, at the office of the com- 
pany in the City of New York, on the jirst day of 
January, A. D. 1915, one thousand nine hundred and 
fifteen, WITH INTEREST THEREON, at the rate of seven 
per cent. per annum, PAYABLE ANNUALLY ON THE 
FIRST DAY OF JULY IN EACH YEAR, @s provided in 
the mortgage hereinafter mentioned. 


Here is as clean and absolute a promise to pay 
interest as could possibly be made. | 

The words ‘‘as provided in the mortgage herein- 
after mentioned,’’ refer to all of the antecedent 
words of the clause in which it is found. 

‘¢ As provided in the mortgage hereinafter men- 
tioned.’”? What is provided in the mortgage? Why 
it is most explicitly provided therein ¢haé the interest 
and principal shall both be paid. 

But assume that the words ‘‘as provided in the 
mortgage hereinafter mentioned,’’ refer exclusively 
to the seven per cent. interest? Whatthen? There 
is nothing in the language of the mortgage which 
affects, limits or restricts the absolute promise 
to pay interest. We turn to the mortgage and 
find this language, ‘‘in order to secure the pay 
ment of the principal and INTEREST of said 8,908 
bonds, according to the TENOR thereof,”’ hath granted, 
&c. And the stockholders’ resolution is inserted in 
full in the mortgage providing for the payment of 
the interest in CURRENCY—the absolute obligation and 
promise to pay interest at all events. 
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Now, what are the provisoes in the mortgage deed as 
to the payment of principal and interest. 

Here is the ‘** habendum”’ clause. ‘‘Now this 
indenture witnesseth, that the said party hereto 
of the first part, for and in consideration of the 
premises * * * * ¢n order to secure THE 
PAYMENT OF THE PRINCIPAL AND INTEREST of the 
said 8,908 BONDS, ACCORDING TO THE TENOR THEREOF, 
hath granted,’’ &e., (1) all the lands acquired or to be 
acquired ; also (2) all the net income of the road east 
of Fort Worth, being 524 miles, after deducting the 
things before specified ; (83) together with all depots, 
rolling stock, &c., of the lines of railway ; (4) ‘‘includ- 
ing also, all the net income arising from the leasehold 
interest of said Company in the line of railroad of the 
Vicksburg, Shreveport and Texas R.R. Co.,’’ from 
Shreveport to a connection with the line of railroad 
of the Texas and Pacific. 

We are thus enabled to see from this ‘‘ habendum ”’ 
clause why the words ‘‘as provided in the mortgage 
hereinafter mentioned ’’ are used. They are to refer 
the bondholder to the mortgage, where he can see, by 
reading this habendum clause, and the other parts of 
the mortgage, just what security he has for his debt 
and interest. 

We are, also, thus enabled to learn why the words 
‘¢seven per cent. Jncome and Land Grant Bond on the 
Eastern Division”’ are used at the top of the bond to 
designate it. It is called an ‘‘ Income”’ and ‘‘ Land 
Grant’’ bond because it has as security for its payment 
not only the promise of the Company, but a mortgage 
on all the lands of the Company, and on all the net 
income of the road east of Fort Worth. It is not called 
an income bond, because as is erroneously argued by 
plaintiff in error, the interest is payable from the in- 
come, for there is nothing in the bond or mortgage 
to justify such a contention. An analysis of the bond 
shows: 
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1st. The absolute promise to pay principal and inter- 
est in the beginning of the bond to which I have 
already referred. 


2d. Not only an absolute promise, but one to pay at 
certain time and place. ‘‘ At the office of the com- 
pany, in the City of New York, on the first day of 
January, A. D. 1915, with interest thereon at the 
rate of 7 per cent. per annum payable annually on 
the first day of July in each year, as provided in 
the mortgage hereinafter mentioned.”’ 


3d. The bond goes on then to recite: ‘‘This bond is 
one of a series of bonds, * * * the payment 
whereof is secured by a first mortgage’’ upon cer- 
tain lands therein mentioned. 


4th. The enumeration of lands having been given, 
the language of the bond continues: ‘‘ This bond 
‘‘has ALso as security for the interest a mort- 
‘‘oage lien upon the net income of the said 
‘*Texas and Pacific Railway Company, derived 
‘* from operating its lines of railway east of Fort 
‘‘Worth, in the State of Texas, after providing for 
‘‘the operating expenses, the current repairs and 
‘‘ reconstruction, and the interest upon the first 
‘‘and second mortgage bonds, secured upon said 
‘lines of railway, the length of which, constructed 
‘and to be constructed is estimated to be 524 miles, 
‘and in case, such net earnings shall not, IN ANY 
‘oNE YEAR, be sufficient fo enable the company to 
‘* pay 7 per cent. interest on the outstanding bonds, 
‘THEN scrip MAY, AT THE OPTION OF THE COM- 
‘* PANY BE ISSUED for the interest; such scrip to be 
‘‘ received AT PAR AND INTEREST, Che same as 
‘* money in payment for any of the company’s lands, 
‘¢acquired as aforesaid, in Texas, at the ordinary 
‘¢ schedule price, or it may be coverted into capital 
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‘* stock of the company, when presented in amounts 
‘of $100 or its multiple.’’ (This clause is not in 
the resolution of the stockholders authorizing the 
issue of the bonds. ) 

The question therefore arises as to the meaning of 


this part of the bond. 


(a.) It must be borne in mind in the first place that 


by the bond in question the railroad company 
becomes in law, irrespective of the security of the 
mortgage, a debtor of each of the bondholders to 
the amount of $1,000 and interest. 

Because there is an absolute promise to pay the 
principal and interest. 

This proposition, if it be conceded, enables each 
bondholder to sue for his interest the very moment 
default be made. 

Outside of the security of the mortgage he becomes 


in law a general creditor of the company—with all 


of the rights of a general creditor—-immediately to 
collect his debt by a resort to a court of law. 

The mortgage is only an additional security 
created for his benefit. 

The bond is the principal; the mortgage the 
secondary security. 


Examine in this connection. 
Phila. & Sunbury R. R. Co. vs. Lewis, 33 Pa. 
St., 33. 
Phila. & Balt’r Central R. R. Co. os. Johnson, 
54 Pa. St., 127. 
State of Florida vs. Anderson, 91 U. S.,667 (cited 
in Jones on R. R. Securities, Sec, 398). 


In the last named case the Court says, at p. 679: 


‘‘Of course, the company giving the bonds is 
‘primarily liable to the bondholders for principal 
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‘‘and interest as they become due, inasmuch as the 
‘“bonds import on their face an absolute promise to 
‘* pay ; and on failure to pay, suit may be instituted 
‘‘at once against the company. Back of this per- 

rt ‘* sonal liability of the company the bondholder has 
‘‘a double security: First, the guaranty of the in- 
‘* ternal improvement fund ; and secondly, the statu- 
‘*tory lien on the railroad. He cannot avail himself 
‘‘of the latter directly, as he could if it were a mort- 
‘* gage given to secure the bonds alone; but he must 
‘*induce the trustees to act in the mode pointed out 
‘“by the statute. If they refuse to act when they 
‘* ought to do so, the bondholders may either compel 
‘*them to act by mandamus or file a bill in equity to 
‘* obtain the relief to which he may be entitled.”’ 


(6.) If the proposition attempted to be enforced in the 
foregoing subdivision is correct, then we have this 
condition of affairs : 


1st. The bondholder has the personal security of the 
debtor for the interest. 


2d. He has the security of the lands granted by the 
State of Texas tothis and other companies to which 
it has succeeded. 


What else has he? We are now speaking of 
the question from the standpoint of the bond. 
Let us answer this in the next point. 


(c.) This bond has ALso as security for the INTEREST @ 
mortgage lien upon the net income derived from 
operating its lines of railroad east of Fort Worth,’’ 
subject to certain deductions specified. * * * 
‘‘And in case such net earnings shall .not in any 
one year be sufficient to enable the company to pay? 
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per cent. interest on the outstanding bonds, THEN 
scrip may, at;jthe option of the company, be issued 
Jor the interest, such scrip to be received at par 
AND INTEREST THE SAME AS MONEY, in payment for 
any ofthe company’s lands acquired as aforesaid, in 
Texas, at the ordinary schedule price, or it may be 
converted into capital stock of the company when 
presented in amounts of $100, or its multiple.”’ 

Here then arises a condition in the contract, viz., 
that in case the net earnings are not sufficient in any 
one year toenable the company to pay 7 per cent., 
THEN it may at its option issue scrip. 

Thisis very simple: Ifthe company does not earn 
net 7 per cent. out of this 524 miles of road, it may 
at its option pay off the interest in scrip. 

Why was this option inserted? Plainly for the 
benefit of the-company ? In what way for the bene- 
fit of the company ? 

Obviously to prevent it from drawing this 7 per 
cent. interest from its GENERAL TREASURY. The 
bondholders agreed if the company wished to reserve 
its cash, to accept scrip. They gave the company the 
option to issue scrip—when there were no net earn- 
ings on this 524 miles of road—instead of paying the 
interest in cash. 

Not having exercised this option, it became in law 
and morals bound to pay cash. 

The idea that if the company did not make 7 per 
cent. net out of this branch of the road, it had the 
right to say that it would pay no interest at all 
either in scrip or money cannot be seriously enter- 
tained. 

This will appear when the nature of this portion of 
the bond is fully understood. 


1st. Suppose the company made only 4 or 5 or 6 
per cent.? Could it put this in its treasury and 
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say to the bondholders ‘‘ You shall not receive 
interest either in money or scrip”’ ? 

How could it be permitted to take this position 
when all of the net income of this portion of 
the road had been specially pledged for the bene- 
fit of the bondholders? The company had no 
right to deprive the bondholders of this net 
income merely because it did not reach 7 per 
cent. It only had the option if such net income 
did not amount to 7 per cent. to pay the interest 
in scrip—instead of using the resources of the gen- 
eral treasury. 


2d. Another consideration which effectually disposes 


of the notion that unless the company earned 7 
per cent. out of this branch of the road, it had 
the right arbitrarily to say it would pay no inter- 
est at all in any shape—is this: Here was not a 
mortgage on the 524 miles of railroad east of 
Fort Worth alone. In truth it was only a third 
mortgage on this branch of the railroad. 

But it was and is primarily a mortgage on the 
lands of the company, which were primarily 
pledged for the payment of the principal and 
interest. 

And it was only as an additional security—as 
an additional inducement—that the bondholders 
had ALSO as security a mortgage lien upon the 
net income of road east of Fort Worth. 


(d.) We then proceed to consider the remaining por- 
tion of this clause of the bond which also throws some 
hight upon the question, viz., as to what disposition 
could be made with the scrip when issued ? 


‘¢Such scrip to be received at par anvd JNTER- 


EST, THE SAME AS MONEY, in payment (1) for 
any of the company’s lands, acquired as aforesaid, 
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in Texas, at the ordinary schedule price, or (2) it 
may be converted into capital stock of the com- 
pany, when presented in amounts of $100, or its 
multiple.” 

This clearly shows an intention on the part of the 
company, to make the scrip the same as a money 
payment of the interest. 

One by taking this scrip did not lose anything, 
because the scrip itself carried ¢nferest, and no mat- 
ter how long it was outstanding the holder of it would 
always be compensated by receiving an additional 
quantity of land or stock, as the case might be, 
to represent the scrip. 


(e.) Skipping a sentence, we come to the final clause 
of the bond, viz.: ‘‘ This bond also will be received 
by the company at par and ACCRUED INTEREST in 
payment, or exchange for any of its lands covered 
by the mortgage aforesaid, at the current cash price 
of the same, as fixed from time to time.”’ 

Here again occurs an express determination of 
the company to absolutely pay znterest at all events. 
The company here agree to take these bonds in pay- 
ment of lands, not the principal of them, but the 
principal and accrued interest—one month’s accrued 
interest—two months’ accrued interest, or five months’ 
accrued interest, as the case might be. Thus show- 
ing a clear intention to pay interest without regard 
as to whether the net income of the road east of 
Fort Worth earned interest or not. 


(7.) An analysis of the language of the bond, there- 
fore, shows an agreement to pay interest absolutely, 
and at all events without any contingency, and with- 
out any condition, except that in case it did not de- 
rive a sufficient net income from the operation of 
the road east of Fort Worth—chen and then only 
it had the right to substitute scrip for money, but 
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in no event todeny the bondholder his interest in 
either of these forms. 


(g.) Finally, there is a certificate of the trustees 
attached to each bond : 

‘*This bond is one of a series of bonds, each for 
the sum of one thousand dollars, lawful money of 
the United States of America, bearing seven per cent. 
interest per annum, PAYABLE YEARLY. * * 
Said bonds are secured by first mortgage upon all 
lands of Texas & Pacific Rlwy. * * east of Ft. 
Worth, and also upon the net income of said lines 
of railway, after deducting current expenses, recon- 
struction and repairs, and the interest upon the 
first and second mortgages on said lines of railway. 
And they are also receivable, the same as. money, 
in payment or exchange for such lands at the cur- 
rent price of the same as fixed from time to time.”’ 

This gives a practical construction to the language 
used in the body of the bond; and fully sustains 
the views above expressed, that the bonds in suit 
are absolute promises to pay interest in money or in 
scrip. | ) 
This construction was fully sustained by Mr. 
Justice Wallace in the trial of the cause in the 
Court below. (Rec. p. 59). 


Second.—An analysis of the mortgage shows that it con- 


tains nothing which limits in any way the absolute 
promise contained in the mortgage to pay the interest 
annually. 

It provides that said company, ‘‘ in order. to 
secure the payment of the principal and INTEREST of 
said 8,908 bonds, ACCORDING TO THE TENOR 
thereof,’ hath granted, &c.— 
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Third.—The plaintiff is entitled to recover the interest 
in cash. 

The bond in question makes the interest payable 
annually and at all events, but it gives the defendant 
the benefit of an option, viz.: that if the earnings of 
the road east of Fort Worth are insufficient to pay such 
interest, then the defendant may, if it so chooses, pay 
the same in scrip. 

This option being created for the benefit of the de- 
fendant, it had the right to exercise and enjoy it at 
the time the interest became due, but if it did not 
exercise it at such time, then it lost it, the right has 
gone, and it became liable to pay the interest in cash. 


I.—Hlementary writers, Wharton, Law of Contracts, 

Sec. 619 (1882). 

‘“ When a note is in the alternative, as when it is 
‘* payable in money or furniture or other specific arti- 
‘** cles, the debtor has an election to pay in money or 
‘** such specific articles; and after the day of payment 
“has elapsed without payment the creditor has the 
*“ right to demand payment in money.’ 

** See, G20; “And as a general rule in case an elec: 
‘* tion be given of two several things always he that is 
** the first agent and which ought to do the first act 
* shall have the election.” 

Sec. 622: “ Zhe election is limited by its own terms. 

When the party having the option is bound by the 
‘ contract to exercise it within a certain period, (f he 
‘* let that period elapse without exercising the option, 
* the right is forfeited.” 

Sec. 624: ‘S When a note is payable, at any time be- 
‘* fore maturity, in specific articles, the election so to 
‘* pay is terminated by maturity. After that period 
** the payee’s right to demand money is absolute.” 
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Story on Contracts, Sec. 1323 (5th Ed.). 

** When by the terms of the contract it is in the 
‘‘ option of the promisor which of two acts he will 
‘* perform, asif he agree to do a certain act at a certain 
‘‘ time or to pay a sum of money, or deliver a horse the 
‘‘promisor has the right to elect which he will do. 
‘* For, if an election be given to do two things, he who 
‘‘ is the first agent and who ought to do the first act, 
‘‘ is entitled to the election. But if the contract be to 
‘do one of two things by a certain day he has the . 
‘right to elect which he will do until the day is 
** passed and not afterwards. So also when one alter- 
‘* native is illegal the promisor is bound to perform the 
‘* other.”’ 


Chitty on Contracts, p. 660 (11th Ed.) 

“When a contract is in the alternative, as that the 
‘** promisor shall pay a sum of money or deliver a horse 
‘** to the promisee, the right to elect the mode of per- 
‘** formance is impliedly vested in the promisor, the rule 
‘* being that in case an election be given of two sev- 
‘Seral things, always he that is the first agent and 
*“ which ought to do the first act shall have election.”’ 
(This rule, which the text writers all quote, is from Co, 
Litt. 145a.) 

** And if one branch of the alternative cannot be per- 
‘formed the promisor is bound to perform the other. 
* But (f the promisor once makes his election he is 
** absolutely bound thereby.”” 


Addison on Contracts, 1187, 1188. 

‘‘ Under an agreement to perform one of two things, 
‘** the right of election is in the party who istodo either 
“one or the other of the two things. If a man 
‘* oranteth a rent of 20s. or a robe to one of his heirs, 
‘* the grantor shall have the election; for he is the first 
‘Sagent by payment of the one and delivery of the 
** other, 


Pe PRR 


SOP AE AE Ne ECAP LN RTM WR Rh Ki WIM: Bal 


EAL ALS PLRMEC EPC GITE Mz 


16 


“Tf a purchaser, on the delivery of goods, has a 
‘< right to elect whether he will pay by bill or cash,and 
** fails to give the bill, he will be deemed to have made 
‘*his election to pay cash and cannot afterwards re- 
** voke it.” 


2 Parson on Contracts, 651, 

‘Tf the promise be to pay money ata certain time or 
deliver certain chattels, it is a promise in the alternative, 
and the alternative belongs to the promisor. He may 
do either the one or the other at his election; nor need 
he make his election until the time when the promise is 
to be performed, but after that day has passed without 
election on his part, the promisee has an absolute right 
tothe money and may bring his action for it.”’ 


The doctrine of the Civil Law is substantially the 
same. 
In Pothier on Obligations it is said (p. 2, C. 3, Art. 
VI.): ‘‘ Where two or more things are promised in the 
‘alternative, though they are alldue, there is but 
‘‘one obligation which may be discharged by the pay- 
‘‘ment of any one of them, alterius solutio totam obli- 
‘**gationem intermit.”’ 

The choice belongs to the debtor, unless it is ‘‘ ex- 
‘* pressly agreed that it shall belong to the creditor. 

‘*But though the debtor may elect to pay which he 
‘* pleases, he cannot pay part of the one and part of the 
‘‘other. Therefore, if the obligation is to pay ten 
‘*pounds or six measures of corn, he cannot give five 
‘*pounds and six measures of corn.”’ 

‘* When several things are due in the alternative the 
‘* extinction of one does not extinguish the obligation.”’ 

‘*'When one of two things due under an alternative 
‘‘ obligation happens to perish the debtor will not be 
‘‘allowed to offer the price of that in order to avoid the 
‘*payment of the other, for what is lost thereby ceases 
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‘“‘to be due, and consequently the only thing which 
‘*can be paid.”’ 


Also French Code Civil, Book 3, Lit. 3, Art. 
1190. 


Il.—English Precedents. The English precedents are 
quite uniform in — of the general rule from the 
earliest date. 


The case of 13 Edwd. IV., pl. 12, and which is 
abridged in Bro. (Dette pl. 159), established this rule: 
That was debt upon an obligation to pay £20 or 20 bales 
of wool, and the plaintiff demanded the £20. Pigot and 
Brian, J., held that before the day of payment the 
obligor had his election to tender which of them he 
would, but that after the day of payment, and no tender 
made, the obligee had his election to demand which he 
would. (See other English cases cited in McNitt vs. 
Clark, 7 Johns., 465.) 

If the promisor once makes his elec tion he is absolute- 
ly bound thereby. Thus in Brown vs. Royal Insurance 
Co., 1 El. & Bl. 853, the Insurance Co. reserved the right 
of reinstatement in preference to the payment of claims. 
It elected to reinstate and then it became impossible to 
do so because the Commissioner of Sewers caused the 
premises to be taken down. Held, that the plea of im- 
possibility was bad, and that the company must pay 
damages for not reinstating. 


See also— 
Layton vs. Pearce, Doug., 15. 
Reed’ vs. Kilburn Coop. L. R., 10 Q. B., 234 
Chippendale vs. Thurston, 4 Car. & P., 98. 
Stevens vs. Webb, 7 Car. & P., 60. 


III. -American Precedents. 
MeNitt vs. Clark, 7 Johns., 465 (1811). 
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When, by condition of his bond, the obligor had an 
election to pay 8600 for a patent right at the end of 
twelve months, or $400 in six months, or to account to 
the obligee for the profits, and the obligor sold the 
right to a third person and made no election within the 
twelve months, it was held that the obligor having 
failed to make his election within the time specified, he 
had lost his election, and the obligee could hold the 
obligor for the payment of the $600. (See declaration 
in this case.) 


In Stephens vs. Howe, 2 J. & Sp. 183 (1873), Monell, 
J., said: ‘*The contract in this case was in the alter- 
‘native to pay five and a half cents in gold coin, or 
‘‘nine cents in currency. The defendants had the 
‘option at any time before default to pay in either 
‘‘kind of money. The rule is that ifa party is bound 
‘*to make an election by. performing one or other alter- 
‘native by a certain time, and suffers the day to pass 
‘‘without performing either, he loses his election and 
‘*the other party may elect for himself.’’ In this case 
it was held that the debtor had lost the right of elec- 
tion and that the creditor, therefore, had the right 
to elect and that in fact he had elected to take pay- 
ment in gold coin and must recover on that basis. 


Stewart vs. Donnelly, 4 Yerg, 177 (1838). 

There the defendants made their note for $8,000, 
payable 1st November, with a condition that it might 
be discharged in salt delivered at Nashville at $1.12 per 
bushel. It was not delivered at the time stipulated, 
the low water preventing it, and the Court held that 
the money was due and that plaintiff was not bound 
to receive the salt after the day specified. 


Lawrence vs. Dougherty, 5 Yerg., 435. 
Note for $—— ‘‘may be discharged in cotton’’— 
cotton not delivered at time stipulated—it becomes a 
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money demand and debt in the debe? and detinet will lie 
against maker, 


The same effect is: Miller es. MeClain, 10 Yerg, 245. 

In Choice vs. Moseley (1 Bailey, 136), the defendant, 
who had promised to pay on or before a certain day a 
certain sum to be discharged in a horse, tendered the 
latter the day after.the appointed time, which the cre- 
ditor refused, and the Court decided the defendant 
must pay in cash. 

* * ‘Tf he suffer the day to elapse without per- 
forming either, his contract is broken, and his right of 
election lost. * * The payee of the note might rea- 
sonably calculate upon the value of a horse at a par- 
ticular day. He might want him at that time for a 
particular purpose. But if it were left to the defend- 
ant, at his election, to deliver a horse at any indefinite 
period afterwards, he might select that time at which 
the value of the horses would be most depreciated and 
thus gain an advantage inconsistent with his con- 
tract.”’ 


Butcher, vs. Carlisle, 12 Gratt. Va.,; 520 (1855). 

A bond for the payment of money which sum may 

be discharged in notes or bonds due on good solvent 
men residing in the County of A. 


Held, that this was a bond for the payment of money 
for which debt would lie, and that it was not necessary 
to notice the provision as to the mode of payment in 
the declaration. Moncure, J/., said: .‘‘ The obligor 
‘‘ having failed fo pay the money in notes or bonds on 
‘‘or before the day fixed for payment, and thus become 
‘liable absolutely for the payment of the money, an 
‘Caction of debt was maintainable against him for it ; 
‘Cand it was unnecessary for the declaration to charge 
‘¢the nonpayment of the debt in notes or bonds.”’ 

Same effect is: 

Crawford vs. Daigh, 2 Va. Cas., 521. 
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Plowman vs. Riddle, 7 Ala., 775 (1845). 

Promise to pay $300 at a certain day which may be 
discharged in good leather at a specified price; leather 
not delivered nor offer to deliver, nor notice of readiness 
to deliver on or before maturity of the promise. 


Held, by the failure of defendant to give notice of 
his intention to pay in leather the contract, which 
was before conditional or alternative, became abso- 
lute. 

The plaintiff declared on the promissory note for 
$300, and his action was maintained. 


ORMOND, J., said: ‘‘The defendant appears to have 
‘‘ considered this contract, as in legal effect, a promise 
‘* to deliver leather to the value of $300 at a particular 
‘* time, but that is clearly not the contract of the par- 
‘* ties which is to pay $300, with a condition super- 
‘* added giving him the privilege of discharging it in 
‘* leather at a specified price. This is clearly for their 
‘‘ benefit, and it was their duty, if they elected to de- 
‘‘ liver the leather in discharge of their contract, to 
‘‘ give notice to the plaintiff of their readiness and 
‘* willingness to do so. Having omitted to do so, their 
‘* contract to pay the money has become absolute, and 
‘‘they cannot when sued for the money defeat the 
‘‘ action by proving the existence of a fact which was 
‘* peculiarly within their own knowledge. 

“The injustice of this defense (that is, that they 
‘** were ready to pay in leather) will be apparent when 
‘*¢t ts considered that the defendants were under no 
‘* obligation to deliver the leather, and if it had risen 
“in price doubtless would not have delivered it, but 
‘‘ would have paid the money ; being then a condition 
‘** invested for their benefit, it was necessary that they 
‘“* should have given notice of their election to pay in 
** leather.”’ 


21 


Mettler vs. Moore, 1 Black (Ind.), 342 (1825). 
Obligation for $125, payable in whiskey; failure to 
deliver whiskey when obligation due. 


BLACKFORD, J., said : ‘‘ Whether the plaintiff could 
‘* not, under certain circumstances, have had damages 
‘* assessed by a jury to a greater amount is not now the 
‘* subject of inquiry. One thing is very certain, he 
‘* was entitled from the face of the obligation to the 
‘‘amount at least of the principal and interest for 
‘* which he took judgment.”’ 


McRae vs. Raser,9 Porter (Ala. ), 122 (1839). 


Plaintiff declared on a promissory note, and de- 
scribed it as one by which defendant ‘‘ promised to 
pay on or before the first day of January next after 
the date thereof to plaintiff the sum of $280 for value 
received ”’ 

Plaintiff offered in evidence a note which, in addi- 
tion to the above, contained this claim—‘‘ that this 
‘* obligation for $280 may be paid by any other paper 
due the first day of January next which I[ may think 
fit to indorse.’’ Defendant objected to the admission 
of this note in evidence on the ground of variance, but 
was overruled. 


CoLLIER, C. J., said: ‘*‘So much of the note as 
‘sets forth an understanding between the par- 
‘ties that it might be discharged by defendant 
‘* by the endorsement of other paper due at the same 
‘‘time must be regarded as a stipulation for his 
‘‘benefit. He might avail himself of it or not at 
“his election, but it cannot influence the plaintiff's 
‘‘right to recover the amount of the note and interest, 
‘unless it has been discharged by the substitution of 
‘‘other paper according to the terms of the contract, 
‘and this, if it was done, should have been shown at 
‘* the trial.”’ 
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‘All agreements to pay in specific articles are pre- 
sumed to be made in favor of the debtor, and he may 
in all cases pay the amount of the debt in money in 
lieu of the articles which, by the terms of the contract, 
the creditor had agreed to receive, instead of money.”’ 

This was adopted as the correct rule by Thurman, 
C’../., in Trowbridge es. Holcomb, 4 Ohio St., 38. Same 
rule in Perry os. Smith, 22 Vt., 301. In Church es. 
Keterowe, 2 Penrose and W., 301 (18380), the note was 
for payment of a certain sum of money at a certain 
time, to be paid in furniture. 

Held that until day of payment the payor has an 
election to pay either in money or in furniture, but 
after the day of payment is passed his right of elec- 
tion is gone and the payee’s right to demand the 
money is absolute. 


Smith os. Smith, 2 Johns., 235. 
Note for value received, payable in land—default. 
Held, that an action on the money counts was main- 
tainable and note evidence of consideration. 
Also Crandall ves, Bradley, 7 Wend., 811. 
Laxton os. Johnson, 10 Johns., 418. 


IV.—Summary ef Law. 
The result of the cases and of the authorities may 
be summed up as follows: 


First.—The general rule, as laid down by Coke (Co. 
Litt., 145) is this: In case an election be given of 
two several things, always he who is the first agent, 
and which ought to do the first act, shall have the 
election. 

This was the rule adopted by Lord Mansfield in 

Layton vs. Pearce, Doug., 15, and by Blackburn, 
J., in Reed vs.*Kilburn Co. Op. Soc’y, L. R., 
10 Q. B., 264. 

See also Chippendale vs. Thurston, 4 Carr. & P., 
98. | 


23 


Second.—W here a note, bond or obligation is to pay 
a sum of money or some other article, chattel or 
other specified property, in the alternative on or 
before a certain day, the obligor, has the right of 
election to deliver the article, &c., on or before the 
day named. 

If he fails so to deliver, on or before the specified 
day, he has lost his election, and he is liable abso- 
lutely for the money. 

MeNitt. ws. Clark, 7 Johns., 465. 

Stephens vs. Howe, 2 J. & Sp., 133. 

Walton evs. Coulson, 1 McLean, 120. 

Affd 9 Pet., 62. 

Dinsmore vs. Duncan, 57 N. Y., 580. 


Third.—There és a large class of cases in which the 
obligor agrees to pay a certain sum of money, ata 
specified time, by delivering certain specific prop- 
erty. 

These obligations are treated as alternative con- 
tracts, and if the obligor fails to deliver the speci- 
tied property on or before the day of payment, the 
obligation becomes absolute, and the obligee or 
creditor is entitled to the money. 

Pinney es. Gleason, 5 Wend., 393. 

Fletcher vs. Derrickson, 3 Bosw., 181. 

Blackner vs. Holmes, 138 W. Dig., 424. 

Gilbert vs. Dansforth, 6 N. Y., 585. 

Baker vs. Mair, 12 Mass., 120. 

Mettler vs. Moore, 1 Black. (Ind.), 342. 

Russell vs. McCormick, 45 Ala., 587. 

McRae vs. Raser, 9 Porter (Ind.), 122. 

Stewart vs. Donnelly, 4 Yerg., 435. 

Miller os. McClain, 101 Yerg., 245. 

Church vs. Feterow, 2 Penrose & W., 301. 

Perry vs. Smith, 22 Vt., 301. 

Wainwright vs. Straw, 15 Vt., 215. 


LAE ELLA TET AE LET NO NAR AA I aes ea tamttt tee senipa nataatnanmaamummmmaaummbmasarne, sudenmaneumaatbaaianins : o = : 


24 


Choice vs. Moseley, 1 Bailey, S. Ca., 136. 
Vanhoover vs. Logan, 3 Scam., I1., 389. 


These cases go further than to fix the measure 
of damage, they interpret the obligation of the 
contract. 


Fourth.—No demand on the part of the plaintiff was 
necessary to entitle him to the payment of the interest 
in money; and to limit the option of the defendant 
company to pay in scrip. 


(a.) The plaintiff in error undertakes to support his 
proposition that a demand is necessary by a class of. 
cases which we conceive have an entirely different 
purport. They are cases which fix the measure of 
damage where the obligation is payable in some par- 
ticular security as bank stock, notes, Confederate 
currency or bonds or other stock or scrip. 

They are not alternative contracts at all, but obli- 
gations to pay in a medium other than money, and 
on breach of the contract, the measure of damage is 
not the face value in money, but only its actual value 
in specie or the currency of the country. 

This is all these cases decide and they are not 
applicable to alternative contracts like the present 
and do not touch the question of demand. 

Of this nature are the following cases, cited by the 
defendant on his brief in this Court. 

Moore vs. Hudson River R. R. Co., 12 Barb., 
156. 

Noonan vs. Ilsley, 17 Wis., 314. 

Anderson vs. Ewing, 3 Litt., 245. | 

Gordon vs. Parker, 2 Smedes and M., 485. 

Sedgwick on Damages, vol. 1, p. 511. 
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Phelps es, Riley, 3 Conn., 266. 

Eason es. Abernathy. 

Dillard vs. Evans, 4 Pike (Ark.), 175. 

Williams os. Sims, 22 Ala., 512. 

Wilson vs. Jones, 8 Ala., 536. 

Marris Adm’r Prather, 3 Ky., 196. 

Sirlott cs. Tandy, 3 Dana, 142. 

Williams os. Jones, 12 Ind., 561. 

Pierce vs. Spader, 13 Ind., 458. 

Powe’s Adm’rs vs. Powe, 42 Ala., 113. 

Dook vs. Exs. of Snapp, 1 Coldw., 180. 

Van Vleet vos. Adair, 1 Blackf., 346. 

Parke vs. Marshall, 10 Ind., 20. 

Porter vs. Buckfield Branch R. R., 32 Maine, 
539. 

Alexander & Tysen vs. Macauley’s Admr., 6 Md., 
360. | 

Orange, &c., R. R. Co. vs. Placide, 17 Gratt., 
366. 

Rives vs. Duke, 105 U.S., 1382. 

Thorington vs. Smith, 8 Wall., 1. 

The Confederate Note Case, 19 Wall., 548. 

Wilmington and W. R. R. Co. os. King, 91 
U.S., 3. 

Robinson vs. Nobles Adams, 8 Pet., 181. 


If the case now before the Court were an absolute 


promise to pay in scrip, then the cases we are now 
criticising would have some application ; but as the 
latter are cases simply of the measure of damage, they 
have no application and the Courts rightly held that 
the plaintiffs were entitled for breach of the contract 
to daniages only equal to the actual value of the 
stock. 

The defendant in error in this case does not desire 
the scrip of the defendant company ; and if he had 
wanted it on the first of July in the years 1882 and 
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1883, when the interest on his bonds became due, he 
could not have got it. He had no right to demand 
it under the terms of the bonds, he was only 
entitled to money. It was the right of the com- 
vany to pay in scrip; not the plaintif’’s right to 
demand it. 


It is the contention of the defendant that we should 
have demanded the money, which under the terms of 
the contract became due July Ist, 1882 and 1883, on 
those days in order to limit the exercise of the 
option to the days named. 

The record shows that the company took no steps 
to issue scrip until long after the interest was due by 
the terms of the bonds, and could not pay scrip on 
July 1st, 1882 and 1883 (see Record, p. 55). Conse- 
quently, a demand for the said scrip would have 
been wholly nugatory and the law will not require 
a party to perform a nugatory act. 


Judge Wallace on the trial of this case below fully 
upheld our view of the question. He says in his 
opinion (Record, p. 60): 

‘¢ Tt is insisted for the defendant that the defend- 
‘‘ant is not in fault until a demand by the plaintiff, 
‘*and no valid demand having been made the plain- 
‘* tiff should fail in his action. Neither present- 
‘‘ ment or demand isa prerequisite toa right of action 
‘* for a recovery of the interest, neither is necessary 
‘* when there is a promise to make payment at a spe- 
‘‘ cified time, it devolves upon the debtor to prove 
‘* payment or readiness to pay. There is no distinc- 
‘tion in this respect between notes and negotiable 
‘* bonds (Savannah and Memphis RR. Co. vs. Lan- 
‘‘ caster 62 Ala., 55; Phila. & Balt. RR. Co. vs. 
Johnson, 54 Penn. St., 127), and the rule applies 
‘* also to notes payable in specific articles: Elkins vs. 
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‘‘ Barkhurst, 17 Vert, 105; Wiley vs. Shoemaker, 
‘*2 Green, Ia., 205.’’ 

The obligation in this case is not shifting or ambu- 
latory, it is fixed and absolute. It does not depend 
upon the acts of the obligees for vitality—it is not 
dormant until brought to life by the parties holding 
the bonds. 

If this were so the obligation of the company would 
be as shifting and varied as the number of bond- 
holders it had. 

Some would demand one day and some another; 
if it had five hundred bondholders it would be sub- 
ject to five hundred possible different obligations and 
constructions. 


(6.) The facts in this case show a sufficient demand for 


the payment of the interest in cash before: scrip was 
issued or tendered (see Agreed Statements of Facts, 
Record, p. 53 and 54). Theattorney for the defendant 
in error called upon the attorney for the plaintiff in 
error to whom this matter was referred by the com- 
pany, and demanded payment in cash before the 
company undertook to issue scrip (see 5th Finding of 
Fact, Record p. 63). 


JOHN R. DOS PASSOS, 
Of Counsel for Defendant in Error. 
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a ! Pleadings and Proofs. 
Circuit Court of the United States, District of Maine. In Equity. 


JANE S. Ropison, Complainant, 
v. 
THE FEMALE ORPHAN ASYLUM OF PORTLAND ét als., Respondents. 


Willard’ Bartlett, Thomas & Bird, for complainant; J. & E. M. 
Rand, for respondents. 


aa Circuit Court of the United States, District of Maine. In 
Equity. 


JANE S. ROBISON 
vs. 
THE FEMALE ORPHAN ASYLUM, THE Wipows’ Woop Soclrety, AND 
THE HomMeE ror AGED WoMEN. 


To the Honorable Horace Gray, justice of the United States Su- 
preme Court: 

And now comes said Jane S. Robison and claims an appeal to 
the Supreme Court of the United States from the final decree in the 
above cause, and prays that this her appeal may be allowed and 
that a transcript of the proceedings and record in the cause, duly 
authenticated, may be sent to the said Supreme Court and citation 
issue to said Female Orphan Asylum, The Widows’ Wood Society, 
and The Home for Aged Women, and that she may be allowed to 
deposit in the registry of the court such sum of money as may seem 
proper to the court as security, that she shall prosecute her appeal 
to effect and answer all costs if she fail to make her appeal good. 


Portland, Sep. 9, 1884. 
JANE S. ROBISON, 
By GEORGE E. BIRD, 
Her Attorney. 


Boston, September 10, 1884. 


Allowed : 
HORACE GRAY. 


b Circuit Court of the United States, District of Maine. 
JANE S. Ropinson v. THE FEMALE ORPHAN ASYLUM ef al. 


I, A. H. Davis, clerk of the circuit court of the United States for 
the district of Maine, hereby certify that the complainant in the 
above-entitled cause, on the ninth day of September, A. D. 1884, de- 
— in the registry of this court the sum of three hundred dol- 
lars ($300) as security for the purposes stated in complainant’s fore- 
going appeal. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court this 6th day of October, A. D. 1884. 


[Seal of the Circuit Court, Maine. ] 
A. H. DAVIS, Clerk. 
1—103 | 
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c The United States of America to the Female Orphan Asylum 
of Portland, a citizen of the State of Maine, the Portland 
Widows’ Wood Society, also of the city of Portland and a citizen 
of the State of Maine, and the Home for Aged Women, likewise 
of the city of Portland and a citizen of the State of Maine, 

Greeting : 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington 
on the second Monday of October next, pursuant to an appeal filed 
in the clerk’s office of the circuit court of the United States for 
the district of Maine, wherein Jane S. Robison, of the city of New 
York and a citizen of the State of New York, suing individually 
and as executrix under the last will and testament of Robert I. Rob- 
ison, deceased, is appellant, and you are defendants, to show cause, 
if any there be, why the decree rendered against the said appellant, 
as in the said appeal is mentioned, should not be reversed, and why 
speedy justice should not be done to the parties in that behalf. 

‘Witness the Honorable Horace Gray, associate justice of the Su- 
preme Court of the United States, this tenth day of September, in the 
year of our Lord one thousand eight hundred and eighty-four. 

HORACE GRAY, 
Justice of the Supreme Court of the United States. 


d On this — day of ,in the year of our Lord one thou- 
sand eight hundred and eighty —, personally appeared 
before me, the subscriber, ,and makes oath that he 
delivered a true copy of the within citation to 
Sworn to and subscribed the — ——, A. D. 188-. 


Unitep STATES OF AMERICA, 
Maine District, \ _ 
SEPTEMBER 18, A. D. 1884. 

[ have this day served the within precept upon the within-named 
defendants, The Female Orphan Asylum, of Portland, by delivering 
in hand to Abby S. Barrett, secretary & clerk of said asylum, an at- 
tested copy of same; upon The Portland Widows’ Wood Society, by 
delivering in hand toSamuel Rolfe, treasurer of said society, an 
attested copy of same; upon The Home for Aged Women, by deliv- 
ering in hand to Julia Greely, treasurer of said Home for Aged 


Women, an attested copy of the same. 
H. D. MARBLE, 
Dep. U. S. Marshal, District of Maine. 


Service, i icittstah-snitadecintiansandahanbhi 6 00 
SEL IRS wishnsinaipit eincamiad artacihaes 18 
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1 Transcript of Record. 


MAINE DISTRICT, ss: 
First Circuit. 


At a term of the circuit court of the United States for the first cir- 
cult begun and held at Portland, within and for the district of Maine, 
on Wednesday, the twenty-third day of April, in the year of our 
Lord one thousand eight hundred and eighty-four. 

Before Hon. Horace Gray, circuit Justice; Hon. Nathan Webb, 
district judge. 


JANE S. ROBISON 
v. No. 288. 
THE FEMALE ORPHAN ASYLUM OF PORTLAND ef als. 


On the 29th day of December, in the year of our Lord eighteen 
hundred and eighty-one, Thomas & Bird, solicitors, filed the follow- 
ing bill of complaint: 


To the honorable the judges of the circuit court of the United States 
within and for the district of Maine, sitting in equity: | 
Jane S. Robison, of the city of New York and a citizen of the State 

of New York, suing individually and as executrix under the last will 

and testament of Robert I. Robison, deceased, brings this her bill 
against the Female Orphan Asylum of Portland, a citizen of the 

State of Maine; the Portland Widows’ Wood Society, also of the city 

of Portland and a citizen of the State of Maine, and the Home for 

Aged Women, likewise of the city of Portland and a citizen 
2 of the State of Maine; and thereupon your oratrix complains 
and says that she is and at all the times hereinafter mentioned 
was a citizen of the State of New York, and that each of the above- 
named defendants is and at all the times hereinafter mentioned was 

a citizen of the State of Maine. | 
And your oratrix further shows that the defendant, The Female 

Orphan Asylum of Portland, is a corporation incorporated under 

and by virtue of an act of the Legislature of the State of Maine ap- 

proved by the Governor on the 18th day of February, 1828; that 
the defendant, The Portland Widows’ Wood Society, is a corpora- 
tion incorporated under and by virtue of an act of the Legislature 
of the State of Maine approved on the 30th day of May, 1850, and 
that the defendant, The Home for Aged Women, is also a corpora- 
tion which was established in the city of Portland prior to the first 
day of March, 1856, under the general statute of the State of Maine, 
authorizing the incorporation of charitable and benevolentsocieties by 
the name of the Association for the Relief of Aged and Indigent 

Women, which name it retained until the eleventh day of May, 

1870, when, by an act of the Legislature of the State of Maine ap- 

proved on that day, it was authorized to take and use thereafter its 

present name of the Home for Aged Women. 
And your oratrix further shows that she is the widow of the late 

Robert 1. Robison, formerly of Portland, in the State of Maine, but 
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at the time of his death a citizen of the State of New York and a 
resident of Brooklyn, in the State of New York, who departed this 
life at that city on the 18th day of June, 1878, and that the said 
Robert I. Robison during his lifetime, to wit, on the 31st day of Oc- 
tober, 1862, duly made and executed his last will and testament in 
the words and figures following —that is to say: 


“T, Robert I. Robison, of Portland, in the State of Maine, being 
in a sound disposing mind and memory, do make and pub- 
3 lish this my last will and testament. And, first, my will is 
that my executors see that my body be buried in a decent and 
proper manner in the family vault in the Eastern Cemetery in the 
city of Portland aforesaid. Secondly, I will all my just debts be paid 
in full, and from the balance I will that with whatever property may 
be standing in my wife’s, Jane 8S. Robison’s, name, at the time of my 
death, that my executors make up said amount to the sum of eight 
thousand and five hundred dollars, it being the amount, or there- 
abouts, which she received from her father and mother estates, it 
being my will that the principal shall be kept good to her and her 
heirs, but not the interest. This is to be in full forall claims she may 
have on my estate arising out of the use of her property. Thirdly, 
I further will that she may have the income of all my estate, she 
having the right to spend the same, but not to have it accumulate 
for her heirs. Fourthly, it is my will that if my sister, Ann Smith, 
wife of Jacob Smith, of Bath, in the State of Maine, and Eleonora 
Cummings Robison, wife of Thomas Weeks Robison, of Kingston, 
Canada West, be living at the death of myself and wife, Jane S. 
Robison aforesaid, that they or the one that may be then living shall 
have the income of all my estate as long as they may live, and at 
their death to be divided in three parts, one-third part of the income 
to go to the Portland Female Orphan Asylum, one-third of the in- 
come to the Widows’ Wood Society, and one-third of the income to 
the Home for Aged Indigent Women, all of the city of Portland and 
State of Maine. Lastly, I do nominate and appoint my wife, Jane 
S. Robison, and John Rand, Esq., to be my executors of this my last 
will and testament. 

“Tn testimony whereof I have hereunto subscribed my name and 
affixed my seal this thirty-first day of October, in the year of our 
Lord one thousand eight handred and sixty-two. 

“(S’d) ROBERT I. ROBISON, [t. s.] 


“Signed, sealed, and declared by the said Robert Usley 
Robison to be his last will and testament in the presence of 
us, Who, at his request and in his presence, have subseribed our 
hames as witnesses hereto, 
“CHAS, H, ADAMS, 


“B. i. HARRIS, 
“JASON BERRY.” 
And your oratrix further shows that the said last will and testa- 


ment was duly admitted to probate in the surrogate’s court of Kings 
county, in the State of New York, and duly recorded by the said 
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surrogate on the 27th day of December, 1878; that letters testament- 
ary thereon were on the same day issued and granted by the said 
surrogate to your oratrix ; that she duly qualified as executrix under 
the said last will and testament and assumed the execution of her 
trust thereunder, but she is informed and verily believes that John 
Rand, who is therein nominated as executor, has never qualified as 
such, and by an order duly made by the surrogate’s court of Kings 
county, In the State of New York, on the 25th day of March, 1879, 
he was declared to have renounced the appointment; and she is 
further informed and verily believes that thie said last will and tes- 
tament was heretofore, to wit, on or about the third Tuesday of July, 
A, D. 1879, duly filed and recorded in the probate court of the 
county of Cumberland, in the State of Maine. 

And your oratrix further shows that the said Robert I. Robison, 
the testator aforesaid, was seized in his lifetime and at the time of 
his death of certain real estate situate, lying, and being in the city 
of Portland, in the said county of Cumberland and State of Maine, 
having a present value, as she is informed and verily believes, of 
about eight thousand dollars, and was also the owner and possessor 
of a considerable amount of personal property at the time of his 
death, mostly situated in the State of New York, and worth, as she 
is informed and verily believes, upwards of fifteen thousand dol- 

lars. | : 
9) And your oratrix further shows that she was the wife of the 

said Robert I. Robison, deceased, and is the person men- 
tioned and described as Jane S. Robison, his wife, in the last will 
and testament aforesaid ; that Ann Smith and Eleonora Cummings 
Robison, who are mentioned in the fourth subdivision thereof, 
both died before the said testator; and your oratrix is informed and 
verily believes that the Home for Aged and Indigent Women men- 
tioned therein is the defendant corporation, now known and known 
since the 11th day of May, 1870, as the Home for Aged Women, but 
whose legal designation at the time of the execution of the said last 
will and testament was the Association for the Relief of Aged and 
Indigent Women, and that the Portland Female Orphan Asylum 
and the Widows’ Wood Society, also mentioned therein, are the 
other defendant corporations, respectively. 

And your oratrix has been advised and so charges that the fourth 
subdivision of the said last will and testament of her late husband 
is inoperative and was inoperative at the time the said last will and 
testament took effect, and that the defendant corporations have ac- 
quired no rights or interests in the estate of the said testator under 
or by virtue of the suid last will and testament, and that under and 
by virtue of the second and third subdivisions thereef your oratrix 
has become individually entitled to the absolute possession and 
ownership of all the said testator’s estate, with absolute power of 
disposition over the same, and not merely to a life interest in his 
property. 

But, notwithstanding the said rights of your oratrix, she ts in- 
formed and verily believes and so charges that the defendants and 
each of them insist that the fourth subdivision of the said last will 
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and testament was and is operative, and elaim a vested remainder 
in the entire aforesaid estate of the said Robert I. Robison, deceased, 
and pretend that your oratrix is entitled only to a life estate in his 
property, and contend that the trust reposed in her as executrix re- 

quires that after the payment of the specitic bequest of eight 
6 haiemed five hundred dollars made in the second subdivis- 

ion of her said husband’s will she shall pay to herself, as an 
individual, by virtue of the devises and bequests in the said will 
contained, only the income derived from said property. 

And your oratrix had well hoped that no disputes would have 
arisen touching the said last will and testament, or the construction 
thereof, or the trust reposed in her as executrix thereunder, or her 
rights individually as devisee and legatee under the terms thereof, 
but that the defendants would have assented to the construction of 
the said last will and testament, which your oratrix has been ad- 
vised is correct as aforesaid, and to the execution of her trust as ex- 
ecutrix in accordance therewith, and would have complied with the 
reasonable request of your oratrix so to do, as in equity and good 
conscience they ought to have done. | 

But now so it is, may it please your honors, that the said The 
Female Orphan Asylum of Portland, The Portland Widows’ Wood 
Society, and The Home for Aged Women, combining and confed- 
erating together, refuse to comply with such request, and at times 
make the several claims, pretences, and contentions already herein- 
before set forth in reference to the construction of the said last will 
and testament, and the execution of the trust reposed in your oratrix 
as executrix thereunder, whereas your oratrix, as aforesaid, charges 
the contrary of the said several claims, pretences, and contentions to 
be in accordance with the correct construction of the said last will 
and testament and a correct declaration of the trusts reposed in her 
as executrix. 

In consideration. whereof, and forasmuch as your oratrix is en- 
tirely remediless in the premises according to the strict rules of the 
common law, and can only have relief in a court of equity, where 
matters of this nature are properly cognizable and relievable, and 
to the end, therefore, that justice may be done as between the de- 
fendants and your oratrix, she prays that the said last will and tes- 

tament of Robert I. Robison, deceased, may be construed 
7 by this honorable court ; that the trusts reposed by the said 

last will and testament in your oratrix as executrix be de- 
clared; that the rights of the defendants and your oratrix in the 
estate of the said testator be determined, and that your oratrix have 
such further and other relief in the premises as the nature of her 
case shall require and to your honors shall seem meet. 

. May it please your honors to grant unto your oratrix the most 
gracious writ of subpcna of the United States of America, to be 
directed to the said The Female Orphan Asylum of Portland, the Port- 
land Widows’ Wood Society, and the Home for Aged Women, thereby 
commanding them and every of them, at a certain day, and under 
a certain pain therein to be specified, to be and appear before your 
honors in this honorable court, and then and there to answer all and 
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singular the premises, and to stand to, perform, and abide such order 
and deeree therein as to your honors shall seem meet, 
And your oratrix shall ever pray, 
THOMAS & BIRD, 


Solicitors for Complainant. 
WILLARD BARTLETT, 
Of Counsel. 


Unitep States OF AMERICA, \ ss j 
Southern District of New York, 


Jane S. Robison, being duly sworn, deposeth and saith that she 
is the complainant in the feregoing bill named, and has read the 
same and knows the contents thereof; that the said bill is true of 
her own knowledge except as to those matters which are therein 
stated to be on her information and belief, and as to those she be- 


lieves it to be true. 
JANE S. ROBISON. 


§ Sworn to before me this 17th day of December, 1881. 
[L. s.] JOSEPH KUNZMANN, 


Notary Public, N. Y. Co. 
THOMAS &«& BIRD, 


Solicitors for Complainant. 


Whereupon a subpcena in chancery issued to each of the re- 
spondents, returnable on the first Monday of February next ensu- 
ing, and the several subpcenas were returned duly executed. Said 
cause was entered in court, and J. & E. M. Rand, solicitors, having 
duly entered their appearance for the Female Orphan Asylum of 
Portland, and for the Portland Widows’ Wood Society, respondents, 
thereafterwards, to wit, on the sixth day of March next ensuing, 
filed the following answer of the Female Orphan Asylum : 


The Answer of The Female Orphan Asylum of Portland, One of the De- 
fendants, to the Bill of Complaint of Jane S. Robison, Complainant. 


This defendant, reserving to itself all benefit of exception to the 
many errors and insufficiencies in said bill of complaint contained, 
for answer to so much thereof as this defendant is advised requires 
an answer, answering, says that it admits that this. defendant isa 
duly created and organized corporation as alleged in said bill, and 
is the Portland Female Orphan Asylum named in the fourth clause 
of the will hereinafter named. 

That it has been informed and believes that complainant is the 
widow of Robert I. Robison, of Portland, in the State of Maine, 

and is the person mentioned and described in the last 
9 will and testament hereinafter named as Jane S. Robison ; 
that said Robert I. Robison died at or about the time alleged 
in said bill, leaving, duly made and executed, a last will and testa- 
ment, as set forth in said bill; that said last will and testament has 
been admitted to probate in the surrogate court of Kings county in 
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the State of New York, and that letters testamentary thereon have 
been issued to the complainant, as alleged in said bill. 

And this defendant has no knowledge or information whether 
said last will and testament has ever been filed and recorded in the 
probate court of the county of Cumberland in the State of Maine, 
and has no knowledge or information as to what property, real or 
personal (if any), the said Robert I. Robison was seized or possessed 
of at the time of his death. 

This defendant has no knowledge or information whether Ann 
Smith and Eleanora Cummings Robison, mentioned in the fourth 
clause of said will, died before said testator. 

And this defendant has been advised and denies that the fourth 
clause in said last will and testament of said Robert I. Robison is 
now or was at the time said will took effect in any respect inopera- 
tive, and has been advised and asserts that the same is operative, 
and that this defendant did thereby acquire the right and interests 
in the estate of said testator described, devised, and bequeathed 
therein to this defendant, to wit, the rights to one-third part of the 
income of the estate of said testator from and after the death of said 
Jane S. Robison and of said Ann Smith and Eleanora Cummings 
Robison. 

And this defendant denies all the pretended claims of said com- 
plainant asserted in said bill to the absolute possession and owner- 
ship of all the said testator’s estate, with absolute power of dispo- 
sition over the same. | 

And this defendant submits its rights in the premises to this hon- 


orable court. 
FEMALE ORPHAN ASYLUM 
OF PORTLAND, 
By SARAH B. FARMER, President. 


J. & E. M. RAND, 
Solicitors for Defendant. 


10 And on the same day the following answer of the Widows’ 
Wood Suciety : 


The Anewcr of The Portland Widows’ Wood Society, One of the De- 
fendants, to the Bill of Complaint of Jane S. Robison, Complainant. 


This defendant, reserving to itself all benefit of exception to the 
many errors and insufficiencies in said bill of complaint contained, 
for answer to so much thereof as this defendant is advised requires 
an answer, answering, says that it admits that this defendant is a 
duly created and organized corporation, as alleged in said bill, and 
is the Widows’ Wood Society named in the fourth clause of the will 
hereinafter named, 

That it has been informed and believes that complainant is the 
widow of Robert 1. Robison, of Portland, in the State of Maine, and 
is the person mentioned and described in the last will and testament 
hereinafter named as Jane S. Robison; that said Robert I. Robison 
died at or about the time alleged in said bill, leaving, duly made 
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and executed, a last will and testament, as set forth in said bill; that 
said last will and testament has been admitted to probate in the 
surrogate court of Kings county, in the State of New York, and 
that letters testamentary thereon have been issued to the complain- 
ant, as is alleged in said bill. 

And this defendant has no knowledge or information whether 
said last will and testament has ever been filed and recorded in the 
probate court of the county of Cumberland, in the State of Maine, 
and has no knowledge or information as to what property, real or 
personal (if any), the said Robert I. Robison was seized or possessed 
of at the time of his death. 

This defendant has no knowledge or information whether Ann 
Smith and Eleanora Cummings Robison, mentioned in the fourth 
clause of said will, died before said testator. 

And this defendant has been advised and denies that the 
11 fourth clause in said last will and testament of said Robert I. 
Robison is now or was at the time said will took effect in any 
respect inoperative, and has been advised and asserts that the same 
is operative, and that this defendant did thereby acquire the rights 
and interests in the estate of said testator described, devised, and 
bequeathed therein to this defendant, to wit, the right to one-third 
part of the income of the estate of said testator from and after the 
death of said Jane 8S. Robison and of said Ann Smith and Eleanora 
Cummings Robison. 

And this defendant denies all the pretended claims of said com- 
plainant asserted in said bill to the absolute possession and owner- 
ship of all the said testator’s estate, with absolute power of disposi- 
tion over the same. 

And this defendant submits its rights in the premises to this hon- 


orable court. 
PORTLAND WIDOWS’ WOOD SOCIETY, 
By SAMUEL W. LARRABEE, President. 


J. & KE. M. RAND, 
Solicitors for Defendant. 


And on the third day of April next ensuing is filed the following 
replication : 


The Replication of Jane S. Robison, Complainant, to the Several Answers 
of The Portland Widows’ Wood Society and Female Orphan Asylum of 
Portland, Two of the Defendants to said Complainant's Bill. 


This repliant, saving and reserving to herself all and all manner 
of advantage of exception to the manifold insufficiencies of the said 
answers, for replication thereunto, saith that she will aver and prove 
her said bill to be true, certain, and sufficient in the law to be an- 
swered unto, and that the said answers of the said defendants are 

untrue, uncertain, and insufticient in the law to be replied 
12 _—-: unto by this repliant without this, that any other matter or 
thing whatsoever in the said answers contained material or 
premeare ths — to be replied unto, confessed and avoided, traversed 
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or denied, is true; all which matters and things this repliant is and 
will be ready to aver and prove as this honorable court shall direct, 
and humbly prays asin and by her said bill she hath already 
prayed. 

Said cause is continued to April term, A. D. eighteen hundred 
and eighty-two; and on the first day of May the complainant moves 
that said bill be taken pro confesso as tothe Home for Aged Women, 
on the ground that said respondent, though duly served with a sub- 
poena to appear and answer to said cause, has not appeared, by its 
attorney or otherwise, to make its defense to said bill; and now, to 
wit, July 3, 1882, on motion of the complainant, publication of the 
testimony in this cause is ordered as follows: 


Evidence for Complainant. 


Deposition of Jane 8. Robson. 


Interrogatories to be administered to Jane 8S. Robison, of the city, 
county, and State of New York, a witness to be produced, sworn, 
and examined under and by virtue of the annexed commission, 
before Southard Hoffman, Esq., the commissioner therein named, 
in a certain cause depending in the circuit court of the United 
States for the district of Maine, wherein Jane 8S. Robison is com- 
plainant and The Female Orphan Asylum of Portland and others 
are respondents, on the part of the said complainant. 


13 First interrogatory. What is your name, age, and residence, 
and are you the complainant in said suit? 

Second interrogatory. The late Robert I. Robison, testator men- 
tioned in the bill of complaint and answer herein, copies of which 
have been shown to you, was seized of what real estate at his death, 
where was it situated, and what is its present value? 

Third interrogatory. The said Robert I. Robison, at the time of 
his death, was pussessed of personal property to what amount, where 
was it situated, and of what did it consist ? 

Fourth interrogatory. Do you know Mrs. Ann Smith, wife of Jacob 
Smith, of Bath, and sister to the said Robert I. Robison? Do vou 
know Mrs. Eleanora Cummings Robison, wife of Thomas Weeks 
Robison, of Kingston, Canada West? 

Fifth interrogatory. If you have answered “yes” to the fourth in- 
terrogatory, state if either or both of the persons therein named are 
deceased; and, if so, the date of their death. 

Sixth interrogatory. Do you know of any other matter or thing 
touching the matters in question that may tend to the benefit or 
advantage of the said plaintiff? If so, declare the same fully and 
at large, as if you had been particularly interrogated thereto. | 


A true copy of the original interrogatories. 
Attest : A. H. DAVIS, Clerk. 


To the first interrogatory she saith: My name is Jane S. Robison; 
age, over sixty years; my residence is Brooklyn, N. Y. I am 

14 the complainant in the suitof JaneS. Robison and The Female 
Orphan Asylum of Portland and others, respondents. 
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To the second interrogatory she saith: The late Robert I. Robison 
was seized at his death of house and lot on Lincoln street, Portland, 
Maine; a lot on the corner of Lincoln and Boyd streets, Portland, 
Maine; a lot on Fourth street, called the Tunsmore lot, and a lot on. 
Franklin street, all in Portland, Maine. This, I think, is all the 
real estate interrogated as to. 

I estimate the present value of all the above-described property at 
eight thousand dollars. 

To the third interrogatory she saith: The personal property pos- 
sessed by Robert I. Robison at the time of his death amounted to 
fifteen thousand and upwards, mostly situated in New York city, 
and consisted of bonds, shares of stock, promissory notes, and ac- 
counts. 

What was not situated in New York was in Portland, Maine—I 
do not remember the character—and‘in San Francisco, the value of 
which I cannot give, but the bulk of the personal property was in 
New York city. 

To the fourth interrogatory she saith: I know Mrs. Ann Smith, 
wife of Jacob Smith, of Bath, and sister of the said Robert I. Robison. 
I know Mrs. Eleanora Cummings Robison, wife of Thomas Weeks 
Robison, of Kingston, Canada West. 

To the fifth interrogatory she saith: Both the persons named in 
the answer to the fourth interrogatory are deceased. Mrs. Ann Smith 
died September 18, 1876. Mrs. Eleanora Cummings Robison died 

September 29, 1863. 
15 To the sixth interrogatory she saith: J remember no other 
matter or thing touching the matters in question that may 


tend to the benefit or advantage of the said plaintiff. 
JANE S. ROBISON. 


16 &17 And on the 4th day of September, A. D. 1882, the Home 

for Aged Women appears and asks leave to file an answer, 
which is granted—Webb, J.—on terms that no costs prior to this 
time be allowed,and that this respondent consent to the order setting 
the cause down for hearing on September 26th upon the evidence 
already taken and the pleadings; and on said 4th day of September 
is filed the following answer of Home for Aged Women. 


Answer of The Home for Aged Women, One of the Defendants, to the Bill 
of Complaint of Jane S. Robison, Complainant. 


This defendant, for answer to so much of said bill as it is advised 
requires an answer, says that this defendant isa duly organized cor- 
poration, as alleged in said bill. 

That this defendant is informed and believes that the complain- 
ant is the widow of Robert I. Robison, of Portland, in the State of 
Maine, and is the person named in the will hereinafter described as 
Jane S. Robison ; that said Robert I. Robison died at about the time 
alleged in said bill, leaving duly executed a last will and testament, 
as set forth in said bill; tlat the same bas been admitted to probate 
in the surrogate court of Kings county, in the State of New York, 
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and that letters testamentary thereon have been issued to the com- 
plainant, as alleged in said bill, 

And this defendant has no knowledge as to what property the 
said Robert I. Robison was possessed of at the time of his death, or 
whether Ann Smith and Eleanora Cummings Robison, named in 
said bill, died before the testator, 

And this defendant denies that the fourth clause in said last will 
is Now, or Was at the time said will took effeet, in any respect Inop- 

erative; and it has been advised and asserts that the same ts 
1s operative, and that this defendant did thereby acquire the 

rights and interests In the estate of sud testator Sreevtbad 
therein and devised and bequeathed to this defendant, 

And this defendant denies all the pretended claims of said com- 
plainant to the absolute ownership of all the testator’s estate, with 
pewer to dispose of the same, 

And this Sefeedant prays that said bill be dismissed with costs, 

HOME FOR AGED WOMEN, 
By HELEN A, GILMAN, President. 
EDWARD H. DAVEIS, 
Solicitor for Defendant. 


And on the 6th day of said September is filed the following repli- 
cation to answer of Home for Aged Women: 


The Replication of Jone S. Robison, Complainant, to the Answer of The 
Home for Aged Women, One of the Defendants, to said Complainant's 
Bill. 

This repliant, saving and reserving to herself all and all manner 
of advantage of exception to the manifold insufficiencies of the said 
auswer, for replication thereunto saith that she will aver and prove 
her said bill to be true, certain, and sufficient in the law to be an- 
swered unto, and that the said answer of the said defendant is un- 
true, uncertain, and Insufficient in the law to be replied unto by this 
repliant without this, that any other matter or thing whatsoever 
in the suid answer contained material or effectual in the law to be 
rephed unto, confessed and avoided, traversed or denied, is true. 

All which matters and things this repliant is and will be ready to 
aver and prove as this honorable court shall direct,and humbly prays 
as in and by her said bill she hath already prayed. 

JANE S, ROBISON, 
By THOMAS & BIRD, 
Her Solicitors. 


19 And on said 26th day of September, A. D. 1882, said cause 
came onto be heard before Gray and Webb, JJ., and it was 

ordered that said cause be opened to allow evidence on domicil of 

testator ; which evidence was subsequently filed as follows : 


Evidence for Complainant. 
Notice to respondents’ solicitors. 


GENTLEMEN: You will please take notice that by an order made 
in said cause by Southard Hoffman, Esq., the examiner specially 
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appointed by this court, the examination of Jane S, Robison, a wit- 
nesson the part of the complainant herein, will take place before 
suid examiner, at room No, 638, in the new appraisers’ building, San- 
some and Washington streets, San Francisco, California, on the sixth 
day of December, 1882, at eleven o'clock in the forenoon, and pro- 
eood as said examiner may direct, 

You are invited to attend and cross-examine suid witness without 
further notice. 

Dated Portland, November IS, 1882. 

Yours, &e,, THOMAS & BIRD, 
Solicitors for Complainang, 


To Messrs. J. & EDM. Rana, solicitess for defendants. 


Unrreb Srares or Auenica, Metne District: 


Personally appeared W. W. Thomas, Jr, and made oath that on 

November 20, 1882, he served the notice of which the above is 

a true copy on J. & E. M, Rand, solicitors as above, by giv- 

20 ing said notice to John Rand in hand, and also served said 

notice on E. H. Daveis, Esq., solicitor for Home for Aged In- 
digent Women, on November 21, 1882, by reading. 
Before me this 20th day of February, A. D. 1885. 

[u. s.] A. H. DAVIS, Clerk. 


Deposition of Jane S. Robison. 


In the Circuit Court of the United States, First Circuit and District 
, of Maine. 


JANE S. Roptson, Complainant 
’ ? 
vs. 
Turk FeMare Orvuan Asytum or Portiann ef als, Respondents. 


Be it remembered that on this 6th day of December, 1882, at my 
oflice, in the city and county of San Francisco, State of California, 
personally appeared before me, Southard Hoffnan, a commissioner 
duly appointed by the circuit court of the United States for the first: 
circuit and district of Maine to take orally the testimony of Jane 
S. Robison, a witness on behalf of the complainant in the above-en- 
titled cause, the said Jane S. Robison, 

M. b. Blake, Esq., appeared as counsel for complainant, and no 
appearance being made on behalf of respondents. 

And the said witness, having been by me first duly cautioned and 
sworn to testify to the truth, the whole truth, and nothing but the truth 
in the cause aforesaid, did thereupon depose and say as follows—that 
is to say: 7 


21 Examination-in-chief of JANE S. Rospison: 


I am the complainant in this case. 

I was the wife of Robert I. Robison, whose will is mentioned in 
the bill of complaint. 
I am still his widow. 
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I was married to him at Newport, Rhode Island, in 1841. He 
left no surviving children. 

On October 31, 1862, the date of the execution of the will men- 
tioned, he was living at the Preble House, Portland, Maine. Prior 
to that date his residence had been at Portland. We kept house in 
Portland from 1841 until the spring of 1861. We then broke up 
housekeeping, sold our furniture, leased our house to the tenant 
who subsequently purchased it. The reason for breaking up house- 
keeping was the death of our only daughter and that my health 
was so miserable that I needed a decided change. 

Mr. Robison was at this time in active business. His business 
was that of an oil manufacturer, with the factory in Exchange street, 
Portland. He continued in business, but was mainly employed in 
reducing and settling old business. He entirely discontinued active 
business in the spring of 1863. His reason for winding up his busi- 
ness was that all the associations in Portland were sad and gloomy 
to him; that all that were near and dear to him had either died or 
left Portland, and that as our children were not living he had no 
further desire to make money; and as the lease of his business place 
was soon to expire he would then go out of business, and we could 
go where we pleased and choose a happier home, but that he had 
no longer any attractions to Portland. I never had been well in 
Portland, which was an additional reason for his wishing to leave 
there. 

Between the spring of 1861—at which time we broke up house- 
keeping—until the date of the execution of the will, Oct. 31, 

1862, we were living at the Preble House, Portland, with 
22 occasional visits elsewhere. We remained at the Preble 

House until the spring of 1863. After the spring of 1863 
we went to Philadelphia and decided to make it our home. 

Our intention to leave Portland as a home and the reasons there- 
for, as given above, were generally understood by our friends. We 
made Philadelphia ovr home from the spring of 1863 until the fall 
of 1871. With the exception of our summer visits we made Phila- 
me markg our home for that period of time, and lived there contin- 
uously. 

On my return from a six months’ visit to my brother in Cali- 
fornia my husband proposed our changing our residence to Brook- 
lyn, New York, on the ground that most of my relatives and many 
of his resided there, and, as we were getting advanced in years, it 
would be much pleasanter for us to be with them. My health had 
greatly improved in Philadelphia, and my trip to California had so 
entirely restored my health that I felt able to take up my residence 
in Brooklyn. In the month of November, 1871, we moved to 
ew N. Y., intending to make it our permanent and only 
10me. 

We made Brooklyn our home until the time of my husband’s 
death, June 13, 1878, at which time he was, of course, a resident of 
Brooklyn, New York, and there died. 

From the time of our leaving Portland, in 1863, we had no inten- 
tion of ever returning to it for the purpose of making it our home, 


; 
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nor had we any desire so to do, as our visits there were very annoy- 
ing to my husband. 

From the spring of 1863, when we left Portland, I do not think 
that our visits to Portland aggregated six months. 

In making our usual summer trips to North Conway, New Hamp- 
shire, we usually stopped at Portland, as it was on our way and to 
enable Mr. Robison to look after his real estate, which was a great 
trouble to him. His aim was to sell it and to get rid of it as fast as 
possible. His desire was to get rid of his property in Portland, and - 

to have no interest there whatever. 
23 When we left Portland in 1863 we took away all the per- 
sonal property which we could possibly remove. Nothing 
was left but some pictures, a telescope, some books, and the accruing 
rents, amounting in all to not probably more than one hundred dol- 
lars. We had no use for the pictures, books, &c., and most of them 
we subsequently gave away. 

I don’t think that my husband had a single correspondent in Port- 
land excepthisreal estateagent. After thespring of 1863 my husband 
was engaged in no business in Portland except to look after his real 
estate. 

After we moved to Brooklyn we generally spent the greater part 
of the year there, usually only going away in the heat. of the sum- 
mer. We made quite a long visit to California, going there in the 
autumn of 1873, leaving our principal belongings in Brooklyn, and 
returning there as to our home. 

When we moved from Philadelphia we took away all our belong- 
ings and placed them in our home in Brooklyn, N. Y. We did not 
keep house subsequent toour leaving Portland ; both in Philadelphia 
and Brooklyn we boarded. We were not in Brooklyn as guests, but 
always as boarders, paying board. Whilst we were living in Philadel- 
phia we made several visits to Brooklyn, spending two winters there 
and several springs, making many friends and acquaintances there 
outside of our relatives, and becoming greatly attached to the place 
and greatly preferring it to Philadelphia. When we left Philadel- 
phia we left with no expectation of ever returning there, unless it 
might be for a transient visit. In point of fact, after leaving Phila- 
delphia as a home we never did make but three short visits there— 


no visit of greater duration than one or two weeks. 
| JANE 8S. ROBISON. 


Be it further remembered that the foregoing deposition of Jane 
S. Robison was then and there reduced to writing in the presence of 
the deponent and of her said counsel, and then carefully read 
24 to the said deponent, and by the said deponent subscribed in 
my presence and in the presence of her said counsel after 
having been so reduced to writing and read to her. 
Given under my hand and seal, at the city and county of San 
Francisco, State of California, this 6th day of December, 1882, and 
of the Independence of the United States the one hundred and 


seventh. 
L. 8. ] SOUTHARD HOFFMAN, 
Clerk U. S. Disirict Court, District of California, Commissioner . 
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Notice to Respondents’ Solicitors. 
Circuit Court of the United States for the District of Maine. 


JANE S. Ropison, Complainant, 
against 


Tue FrmMALE OrPHAN ASYLUM OF PorRTLAND and Others, 
Respondents. 


GENTLEMEN: You will please take notice that we have filed in 
court in the above-entitled cause a certified copy of the record of 
proceedings in the surrogate court, Kings county, State of New 
York, in the matter of the probate of the will of Robert [. Robison, 
late of the city of New York, deceased. 

Dated Portland, December 238, 1882. 

Yours, €c., THOMAS & BIRD, 
Solicitors for Complainant. 


To Messrs. J. & E. M. Rand, solicitors for defendants. 


25 DECEMBER 23, 1882. 


I hereby acknowledge service of the above notice. 
E. H. DAVEIS, 
Solicitor for Home for Aged Indigent Women. 


Unirep StatTkEs OF AMERICA, Maine District : 


Personally appeared W. W. Thomas, Jr., and made oath that he 
served the notice of which the above is a true copy on J. & E. M. 
Rand, solicitors as above, by giving said notice to John Rand in hand 
on December 28, 1882. 

Before me this 20th day of February, A. D. 1883. 

[n. s.] A. H. DAVIS, Clerk. 


Exemplified Copy of Record. 


On Probate of the Will of Ropert I. Rostson in the Surrogate Court, 
Kings County, N. Y. 


To A. H. Dailey, Esq., surrogate of the county of Kings: 

The petition of Jane S. Robison, of the city of Brooklyn, in the 
county of Kings, respectfully shows— 

I. That Robert I. Robison, late of the city of Brooklyn, in the 
county of Kings, departed this life on the 13th day of June, in the 
year one thousand eight hundred and seventy-eight, having pre- 
viously, as your petitioner is informed and believes, duly made and 
executed his last wil] and testament. 

II. That the said deceased was a citizen of the United States, of 
full age, and was, at or immediately previous to his death, an in- 

habitant of the county of Kings aforesaid. ; 

26 III. That his said last will and testament relates to both : 
real and personal estate, and that the value of the personal 
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property belonging to the deceased at the time of his death does not, 
as your petitioner is informed and believes, exceed twenty-five thou- 
sand dollars. ) 

IV. That your petitioner, who is the widow of the said deceased, 
and John Rand, Esq., of the city of Portland, Maine, are the executors 
named in the said will. 

V. That the names and places of residence of the widow, heirs-at- 
law, and next of kin of the said deceased, so far as the same can be 
ascertained upon diligent inquiry, are as follows: Jane S. Robison, 
197 De Kalb avenue, Brooklyn, N. Y.; John A. Codman, Boston, 
Mass.; Henry Codman, Boston, Mass.; Catharine E. Codman, Bris- 
tol, R. I.; Arthur Codman, Bristol, R. 1.; Maria P. Codman, Bris- 
tol, R. I.; Edward W. Codman, Boston, Mass.; Mrs. Jane Frothing- 
ham, Brooklyn, N. Y.; Mrs. Jane Marcon, Boston, Mass.; Mrs. Mary 
Elizabeth Codman, Bristol, R. I.; Mrs. Martha S. Chewett, Toronto, 
Canada; Geo. H. Blanchard, whose residence cannot be ascertained ; 
Samuel Homer Noyes, Bridgton, Maine; Mrs. Elizabeth N. Kent, 
Portland, Maine; Abial T. Noyes, Portland, Maine; Pierce B. Noyes, 
whose residence cannot be ascertained; Mrs. Eliza R. Hamlin, Port- 
land, Maine; Mrs. Frances Shepley, Portland, Maine; George Ca- 
hoon, Linden, Vermont; James Cahoon, Linden, Vermont; George 
Cahoon, Jr., Linden, Vermont; Mary Cahoon, Linden, Vermont; 
Charles Hamlin, Augusta, Maine. 

VI. That all the persons above named as the widow, heirs-at-law, 
and next of kin of the said deceased are, as your petitioner is in- 
formed and believes, of full age, except the said James Cahoon, whom 
she believes to be a minor without any general guardian within this 
State; the said George Cahoon, Jr., whom she believes to be a minor 
without any general guardian within this State, and the said Mary 
Cahoon, whom she believes to be a minor without any general guar- 

dian within this State. 
27 VII. That all the persons above named as the widow, heirs- 
at-law, and next of kin of the said deceased are, as your peti- 
tioner is informed and believes, of sound mind. 

Your petitioner therefore prays that a citation may issue to the 
said widow, heirs-at-law, and next of kin of the deceased requiring 
them to appear before the surrogate of the county of Kings on such 
day as the said surrogate shall direct, to attend the probate of said 


last will and testament. 
JANE S. ROBISON. 


City oF BROOKLYN, \ 
County of Kings, sais 
I, Jane S. Robison, the petitioner named in the foregoing petition, 
being duly sworn, do depose and say that I have read the foregoing 
petition, to which I have subscribed my name, and know the con- 
tents thereof, and that the matters of fact therein stated are true, and 
that the matters therein stated of my information and belief I be- 


lieve to be true. 
JANE S. ROBISON. 
3—103 
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Sworn to before me this 15th day of August, 1878. 
JUDAH B. VOORHEES, 


Clerk to Surrogate’s Court. 


At a surrogate’s court held in and for the county of Kings, at the 
surrogate’s office, in the city of Brooklyn, on the 15th day of August, 
1878. 

Present: A. H. Dailey, Esquire, surrogate. 


In the Matter of Proving the Instrument Propounded as the Last 
Will and Testament of Roperrt I. Ropison, Deceased. 


A petition, duly verified by Jane S. Robison, the petitioner herein, 

having been filed in the office of the surrogate of the county of Kings 

on the 15th day of August, 1878, propounding for probate the 

28 the last will and testament of Robert I. Robison, late of the 

city of Brooklyn, deceased, as a will of real and personal es- 

tate, and the said petition showing to my satisfaction who are the 

widow, heirs, and next of kin of the said Robert I. Robison, deceased, 

and their respective residences, now, on motion of Mr. Willard Bart- 
lett, counsel for the said petitioner— 

It is ordered that a citation issue to the persons designated in the 
said petition as the widow, heirs, and next of kin of the said de- 
ceased requiring them to appear in this court on the first day of Oc- 
tober, 1878, at ten o’clock in the forenoon of that day, to attend the 


probate of said will. 
A. H. DAILEY, Surrogate. 


At a surrogate’s court held in and for the county of Kings, at the 
surrogate’s office, in the city of Brooklyn, on the first day of Octo- 
ber, in the year one thousand eight hundred and seventy-eight. 

Present: Abram H. Dailey, Esquire, surrogate. 


In the Matter of Proving the Last Will and Testament of Robert 
I. Roptson, Deceased. 


This being the return day of the citation, the executrix appeared, 
by Willard Bartlett, Esq., her counsel; Butler, Stillman & Hubbard 
appeared as counsel for residuary legatees ; Abial T. Noyes also ap- 
peared in person. 

Ordered that a new citation issue to the heirs-at-law and next of 
kin, returnable the nineteenth day of November next at 10 o'clock 
a.m, 


At a surrogate’s court held in and for the county of Kings, at the 
surrogate’s office, in the city of Brooklyn, on the nineteenth day of 
November, in the year 1878. 

Present: Abram H. Dailey, Esquire, surrogate. 


In the Matter of Proving the Last Will and Testament ot Roper 
I. Roptson, Deceased. 


29 On motion of Willard Bartlett, it is ordered that Judah B. 
Voorhees, of the city of Brooklyn, be, and is hereby, appointed 
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the special guardian for James Cahoon, George Cahoon, Jr., and 
Mary Cahoon, minors, to take care of their interests in the matter of 


proving the will of said deceased. 
A. H. DAILEY, Surrogate. 


I consent to serve as special guardian for the minors named in the 
above order, to take care of their interest in the matter of proving 
the last will and testament of Robert I. Robison, deceased. 


Brooklyn, Nov. 19, 1878. 
JUDAH B. VOORHEES. 


The people of the State of New York to Jane S. Robison, of 197 De 
Kalb avenue, Brooklyn, N. Y.; Mrs. Jane Frothingham, of Brook- 
Ivn, N. Y.; John A, Codman, Henry Codman, Edward W. Cod- 
man, and Mrs. Jane Marcon, of Boston, Mass.; Catherine E. Cod- 
man, Arthur Codman, Maria P.Codman, and Mrs. Mary Elizabeth 
Codman, of Bristel, R. I.; Mrs. Martha S. Chewett, of Toronto, 
Canada; Samuel Homer Noyes, of Bridgton, Maine; Mrs. Eliza- 
beth N. Kent, Abial T. Noyes, Mrs. Eliza R. Hamlin, and Mrs. 
Frances Shepley, of Portland, Maine; George Cahoon, James Ca- 
hoon, George Cahoon, Jr.,and Mary Cahoon, of Linden, Vermont; 
Charles Hamlin, of Augusta, Maine, and George H. Blanchard 
and Pierce B. Noyes, whose residences are unknown: and cannot 
upon diligent enquiry be ascertained : 


Whereas Jane S. Robison, of the city of Brooklyn, has lately ap- 

plied to our surrogate of the county of Kings to have a certain 

30 instrument in writing, bearing date the thirty-first day of Oc- 

tober, 1862, relating to real and personal estate, duly proved 

as the last will and testament of Robert I. Robison, late of the city 
of Brooklyn, deceased. 

Wherefore you and each of you are hereby cited and required to 
appear before our said surrogate, at his office in the county court- 
house, in the city of Brooklyn, on the nineteenth day of November 
next, at ten o’clock in the forenoon, and attend the probate of the 
said last will and testament. 

In witness whereof Abram H. Dailey, Esq., surrogate of our said 
county, has hereunto affixed the seal of the surrogate’s court the first 
day of October, one thousand eight hundred and seventy-eight, and 
of our Independence the one hundred and third. 

JUDAH B. VOORHEES, 
Clerk of the Surrogate’s Court. 


Copy of Citation Above. 


STatE OF New YORK, \ 
City and County of Albany, 


Matthew Bray, of the city of Albany, being duly sworn, says that 
he is a foreman in the office of The Argus, State paper, a daily news- 
paper printed and published in the city andcounty of Albany afore- 
said, and that the notice of which the printed copy is annexed has 
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been regularly published in the said The Argus once in each week 
for six weeks successively, commencing on the 5th day of October, 
1878. 


Fees, $12.00. Paid. 


MATTHEW BRAY. 
THE ARGUS COMPANY. 


Sworn before me this 16th day of November, 1878. 
M. V. DOLAN, 
Commissioner of Deeds. 


ol City AND County oF NEw YORK, ss: 
Surrogate’s Court, County of Kings. 
In the Matter of the Petition of JANE S. Rogpison for Probate, «ce. 


Clarence D. Cruikshank, being duly sworn, says: I am a clerk in 
the office of Mr. Willard Bartlett, attorney for Jane 8. Robison, the 
petitioner herein. On the 2d day of November, 1878, at No. 197 
De Kalb avenue, in the city of Brooklyn, I served the annexed cita- 
tion on Jane S. Robison, one of the persons named therein, by hand- 
ing toand leaving with Mr. W. L. Northam, a person of suitable age 
and discretion, at the place of residence of the said Jane 8S. Robison, 
a copy of said citation, the said Northam promising to deliver the 
said copy — citation to Mrs. Robison. 

On the same day, at No. 105 Gates avenue, in the city of Brooklyn, 
I served the annexed citation on Mrs. Jane Frothingham, one of 
the persons named in said citation, by handing to and leaving with 
the husband of the said Jane Frothingham, at her place of residence, 
a copy of said citation, her said husband saying that “it would be 
all right.” | 

C. D. CRUIKSHANK. 


Sworn to before me this 12th day of November, 1878. 
JOSEPH KUNZMANN, 
Notary Public, N. Y. Co. 


Ciry AND CouNnTY OF NEw YORK, 83: 
Surrogate’s Court, County of Kings. 


In the Matter of Proving the Instrument Propounded as the Last 
Will and Testament of Ropert I. Rosison, Deceased. 


Frank Sperry, being duly sworn, says that he is employed in 
the office of Willard Bartlett, Esq., the attorney for Jane S. 

32 Robison, the proponent of the will herein, and that on the 
17th day of October, 1878, he deposited a copy of the annexed 
citation, securely enclosed in a post-paid envelope, in the general 
post office at the city of New York, directed to each one of the fol- 
lowing persons named therein, at their respective places of residence, 
to wit: John A. Codman, Boston, Mass.; Henry Codman, Boston, 
Mass.; Edward W. Codman, Boston, Mass.; Mrs. Jane Marcon, Bos- 
ton, Mass.; Catharine E. Codman, Bristol, R. I.; Arthur Codman, 
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Bristol, R. I.; Maria P. Codman, Bristol, R. I.; Mrs. Mary Elizabeth 
Codman, Bristol, R. I.; Mrs. Martha S. Chewett, Toronto, Canada ; 
Samuel Homer Noyes, Bridgton, Maine; Mrs. Elizabeth N. Kent, 
Portland, Maine; Abial T. Noyes, Portland, Maine; Mrs. Eliza R. 
Hamlin, Portland, Maine; Mrs. Frances Shepley, Portland, Maine; 
George Cahoon, Linden, Vt.; James Cahoon, Linden. Vt.; George 
Cahoon, Jr., Linden, Vt.; Mary Cahoon, Linden, Vt.; Charles Ham- 


lin, Augusta, Maine. 
FRANK SPERRY. 


Sworn to before me this 18th day of October, 1878. 
JOSEPH KUNZMANN, 
Notary Public (93), N. Y. Co. 


Objections and Answers to Petition for Probate, &c. 
N. Y. Surrogate’s Court, County of Kings. 


In the Matter of the Petition, &c., of JANE S. Rosrison for Pro- 
bate, &e. 


The answer of the Portland Female Orphan Asylum, the Widows’ 
Wood Society, and the Home for Aged Indigent Women, all of the 
city of Portland, Maine, by Butler, Stillman & Hubbard, their attor- 

neys, to the petition of said JaneS. Robison, respectfully shows— 
OO First. That they are, respectively, charitable institutions of 

the city of Portland, Maine, and legatees named in the last 
will and testament of Robert I. Robison, deceased. 

Second. That their interests as such legatees in the estate of said 
testator zs derived from the fourth article or paragraph of said will, 
which is in words and figures following, viz: “ Fourthly. It is my 
will that if my sister, Ann Smith, wife of Jacob Smith, of Bath, in 
the State of Maine, and Eleanora Cummings Robison, wife of Thomas 
Weeks Robison, of Kingston, Canada West, be living at the death 
of myself and wife, Jane S. Robison aforesaid, that they or the one 
that may be then living shall have the income of all my estate as 
long as they may live, and at their death to be divided in three 
parts, one-third part of the income to go to the Portland Female 
Orphan Asylum, one-third of the income to the Widows’ Wood 
Society, and one-third of the income to the Home for Aged Indigent 
Women, all of the city of Portland and State of Maine,” and that 
both of said sisters died before said testator. 

Third. That, as they are informed and believe, said testator was 
not, at or immediately previous to his death, an inhabitant of the 
county of Kings, and they therefore deny each and every allegation 
in that behalf in said petition contained. | 

Fourth. That, as they are informed and believe, said testator, at 
the time of his death, left no real estate or other assets within the 
meaning and intent of section 2 of title I of chap. II of part III of 
the N. Y. Revised Statutes within the said county of Kings. 

Fifth. That, as they are informed and believe, said testator, at the 
time of his death, was domiciled in the city of Portland, State of 
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Maine, but temporarily sojourning in the State of New York, and 
not an inhabitant of the county of Kings aforesaid within the mean- 
ing and intent of said Revised Statutes. 
Sixth. That they object to the jurisdiction of the surrogate 
o4 of said county of Kings to receive said will for probate, for 
the reasons, among others, aforesaid. 
Wherefore they pray that said petition may be dismissed. 
BUTLER, STILLMAN & HUBBARD, 
Proctors for Legatees Above Named. 


Ciry AND County OF NEw YORK, 88: 


Thomas H. Hubbard, being first duly sworn, deposes and says 
that he is one of the attorneys for the legatees above named; that 
he has read the foregoing answer and knows the contents thereof, 
and that the same is true of his own knowledge, except as to the 
matters therein stated to be alleged on information and belief, and 
that as to those matters he believes it to be true; that deponent’s 
knowledge and the grounds of his belief are derived from written 
communications received from the attorney for said legatees at Port- 
land, Maine, and that the reason this verification is not made by 
said legatees is that none of their officers are now within this county 


or State, as deponent verily believes. 
THOS. H. HUBBARD. 


Sworn to before me this 29th day of November, 1878. 
DANIEL A. O’CONNELL, 
Notary Public, N. Y. Co. 


Kinoes County, 70 wit: 
Kings County Surrogate’s Court. 


In the Matier of Proving the Last Will and Testament of RoBert 
I. Roptson, Late of the City of Brooklyn, Deceased. 


Jason Berry, of Oil City, in the State of Pennsylvania, being 
duly sworn and examined before Abram H. Dailey, Esquire, 

30 surrogate of the county of Kings, doth depose and say that 
he was well acquainted with Robert I. Robison, now deceased ; 

that the subscription of the name of the said Robert I. Robison, de- 
ceased, at the end of the instrument now shown to this deponent 
and offered for probate as the last will and testament of the said 
Robert I. Robison, deceased, and bearing date the thirty-first day of 
Ociober, in the year one thousand eight hundred and sixty-two, was 
acknowledged by the said deceased Robert I. Robison to have been 
made to Charles H. Adams, B. F. Harris, and to this deponent; that 
at the time of acknowledging such subscription the said Robert I. 
Robison, deceased, declared the said instrument so subscribed by 
him to be his last will and testament to this deponent and the said 
Charles H. Adams and B. F. Harris, and that thereupon this depo- 
nent and the said Charles H. Adams and B. F. Harris signed their 
names as witnesses at the end of said instrument, at the request of 
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the said Robert I. Robison, deceased, and in his presence, and that 
the said Robert I. Robison, deceased, at the time of executing said 
instrument, was over the age of twenty-one years, of sound mind 
and memory, and not under any restraint; and deponent further 
says that the said Charles H. Adams is dead, as he is informed and 
believes; and he likewise says that the said B. F. Harris is a resi- 
dent of Portland, Maine, and not within the State of New York, as 
deponent is informed and verily believes. ! 
JASON BERRY. 


Subscribed and sworn this 26th day of November, A. D. 1878. 
A. H. DAILEY, Surrogate. 


36 Surrogate’s Court, Kings County. 


In the Matter of the Last Will and Testament of Ropert I. Rost- 
son, Deceased. 
NovEMBER 26, 1876. 
Before Hon. A. H. Dailey, surrogate. ‘ 
Appearances: Willard Bartlett, Esq., for the will; Butler, Still- 
man & Hubbard, for contestants. 


JASON Berry, being duly sworn in behalf of the will, testified as 
follows: 


By Mr. BARTLETT: 


. Where do you reside? 
. Oil City, Venango county, Pennsylvania. 

How long have you resided there ? 

Twelve years. } 

Were you formerly a resident of the State of Maine? 

Yes, sir. 

You were a resident of that State, were you not, in the year 
9 


pad 
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Yes, sir. 

And during the whole of that year ? 

Yes, sir. 

Where did you live in Portland at that time? 

At the Preble House, corner of Congress and Preble streets. 

It is a well-known hotel in that city? 

Yes, sir. 

Who was the proprietor of that hotel then ? 

Charles H. Adams. 

Were you acquainted with the late Robert I. Robison ? 

. Yes, sir; I knew him as a guest of the hotel. 

Was he a guest at that house in the year 1862 ? 

A. He was. 

37 Q. I now show you the instrument which is offered for pro- 
bate in this proceeding as the last will and testament of the 

said Robert I. Robison. Whose name is subscribed thereto? 

A. Robert I. Robison. 

Q. Were you present at the execution of that instrument ? 
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. Yes, sir. 

Where did it take place? 

At the office of the hotel—at the counter or desk. 

On the 31st day of October, 1862 ? 

As regards that, I have to take the date from my remembrance. 
You have no dbubt that is the date? 

. No, sir. 

. Who was present? 

. I know Mr. Charles H. Adams and B. F. Harris and myself 
were present, and Mr. Robison. 

Q. Do you remember whether Mr. Robison signed this instru- 
ment in your presence or had signed it before you saw it? 

A. Iam not sure. I distinctly remember him saying “ this is my 
will; that is my signature.” 

Q. He said this to each of you? 

A. He said it to us collectively, and to Mr. Harris individually, 
I believe, because Mr. Harris was the one who asked if this was his 
signature, | 

Q. He said this to all of you—to Mr. Charles TH. Adams, B. F. 
Harris, and yourself? | : 

A, Yes, sir, 

Q. And he said that this was his signature? 

A, Yes, sir. 

Q. At the same time? 

A. Yes, sir; he acknowledged that to be his signature. 

Q. And then did you sign this as a witness ? 

A. Yes, sir. 

Q. And each of these gentlemen also ? 

A. Yes, sir; as a witness to his signature. 
38 Q. As a witness to the will? 

A. Yes, sir; that is what we signed; that was the object 
of our signing. 

Q. Heasked you to sign it? 

A. Yes, sir; he said he wanted three gentlemen, and he said, 
“Mr. Adams—here, will you sign this?”—and Mr. Harris and 
myself. 

Q. And you all thereupon did sign it at his request? 

A. Yes, sir. 

Q. And he was there at the time you all signed it? 

A. Yes, sir; he stood by. 

Q. State whether, according to the best of your knowledge and 
belief, Mr. Robison at that time was over the age of twenty-one 
years. 

A. He was. 

Q. And was he, apparently, of sound mind and memory ? 

A. Yes, sir. 

Q. And not under any restraint? 

A. No, sir. 

Q. Do you know what has become of Charles H. Adams, whose 
name is signed as a witness to this will? 
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A. He has died since. I could not tell you the date of his death, 
but two or three years have passed. 

Q. I now show you his name as affixed to this instrument, and 
ask you whether you recognize the signature. 

A. Yes, sir. 

Q. You recognize the signature of vane Berry as yours? 

A. Yes, sir. 

Q. And you recognize that as Mr. Hest! signature ? 

A. I would not say in regard to that, but I remember Mr. Harris 
being the gentleman who signed it. 

Q. You have no doubt of that fact? 

A. No,sir; but I was not so well acquainted with his signature. 
I know Mr. Adams’ signature. 

Q. At that time Mr. Harris was a resident of Portland ? 
39 A. Yes, sir; he was in business there. 
Q. And have you any information as to his present resi- 

dence ? 

A. I have indirect information that he resides in Portland. 

Q. You have no knowledge of his being within this State asa 
resident ? 

A. No, sir. 

Q. You know the handwriting of Mr. Robison ? 

A. Well, I don’t think I do; but I know that that was his name— 
Robison. | 

Q. You have no doubt that this was the instrument that was ex- 
ecuted in your presence ? 

A. No, sir; it must be. 


Cross-examination by Mr. Norman: 


Q. You state that you don’t know Mr. Robison’s signature; have 
you any doubt that that signature affixed to this instrument is Mr. 
Robison’s signature? 

A. I have not the least doubt of the genuineness of the signature. 

Q. And I understand that you are not acquainted with Mr. Harris’ 
handwriting and can’t say that this is his signature ? 

A. I could not say in regard to that signature. 

Q. But you distinctly remember the fact that he signed the will 
as a witness in your presence? 

A. Yes, sir; we signed it all right along together. 

Q. Do you know where Mr. Robison resided during the past 

ear? 
. A. No, sir; I do not. 

Q. No knowledge at all on that subject ? 

A. No, sir. 

Q. Have you any knowledge as to whether or not he left any 

property at the time of his death ? 
40 A. I have not. 
Q. Have you any interest under the will? 

A. No, sir; not that I know of; I did not read it through. 

Q. How long had you been acquainted with Mr. Robison before 
the execution of that will in Portland? 
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. Yes, sir. 

Where did it take place? 

At the office of the hotel—at the counter or desk. 

On the 31st day of October, 1862 ? 

As regards that, I have to take the date from my remembrance. 
You have no doubt that is the date? 

. No, sir. 

Who was present? 

. I know Mr. Charles H. Adams and B. F. Harris and myself 
were present, and Mr. Robison. 

Q. Do you remember whether Mr. Robison signed this instru- 
ment in your presence or had signed it before you saw it? 

A. [am not sure. I distinctly remember him saying “ this is my 
will; that is my signature.” 

Q. He said this to each of you? 

A. He said it to us collectively, and to Mr. Harris individually, 
I believe, because Mr. Harris was the one who asked if this was his 
signature. | 

Q. He said this to all of you—to Mr. Charles H. Adams, B. F. 
Harris, and yourself? 

A, Yes, sir. 

Q. And he said that this was his signature? 

A. Yes, sir. 
Q. At the same time? 
A. Yes, sir; he acknowledged that to be his signature. 
Q. And then did you sign this as a witness ? 
A. Yes, sir. 3 
Q. And each of these gentlemen also ? 
A. Yes, sir; as a witness to his signature. 
oS Q. As a witness to the will? 
A. Yes, sir; that is what we signed; that was the object 
of our signing. 

Q. Heasked you to sign it? 

A. Yes, sir; he said he wanted three gentlemen, and he said, 
“Mr. Adams—here, will you sign this?”—and Mr. Harris and 
myself. 

Q. And you all thereupon did sign it at his request? 

A. Yes, sir. 

Q. And he was there at the time you all signed it? 

A. Yes, sir; he stood by. 

Q. State whether, according to the best of your knowledge and 
belief, Mr. Robison at that time was over the age of twenty-one 
years. 

A. He was. 

Q. And was he, apparently, of sound mind and memory ? 

A. Yes, sir. 

Q. And not under any restraint? 

A. No, sir. 

Q. Do you know what has become of Charles H. Adams, whose 
name is signed as a witness to this will? 
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A. He has died since. I could not tell you the date of his death, 
but two or three years have passed. 

Q. I now show you his name as affixed to this instrument, and 
ask you whether you recognize the signature. 

A. Yes, sir. 

Q. You recognize the signature of Janson Berry as yours? 

A. Yes, sir. 3 

Q. And you recognize that as Mr. Harris’ signature ? 

A. I would not say in regard to that, but I remember Mr. Harris 
being the gentleman who signed it. 

Q. You have no doubt of that fact? 

A. No,sir; but I was not so well acquainted with his signature. 
I know Mr. Adams’ signature. 

Q. At that time Mr. Harris was a resident of Portland ? 
39 A. Yes, sir; he was in business there. 
Q. And have you any information as to his present resi- 

dence ? 

A. I have indirect information that he resides in Portland. 

Q. You have no knowledge of his being within this State as a 
resident ? 

A. No, sir. 

Q. You know the handwriting of Mr. Robison ? 

A. Well, I don’t think I do; but I know that that was his name— 
Robison. 

Q. You have no doubt that this was the instrument that was ex- 
ecuted in your presence ? 

A. No, sir; it must be. 


Cross-examination by Mr. Norman: 


Q. You state that you don’t know Mr. Robison’s signature; have 
you any doubt that that signature affixed to this instrument is Mr. 
Robison’s signature? 

A. I have not the least doubt of the genuineness of the signature. 

Q. And I understand that you are not acquainted with Mr. Harris’ 
handwriting and can’t say that this is his signature? 

A. I could not say in regard to that signature. 

Q. But you distinctly remember the fact that he signed the will 
as a witness in your presence? 

A. Yes, sir; we signed it all right along together. 

Q. Do you know where Mr. Robison resided during the past 

ear? 
" A. No, sir; I do not. 

Q. No knowledge at all on that subject ? 

A. No, sir. 

Q. Have you any knowledge as to whether or not he left any 

property at the time of his death ? 
40 A. I have not. 
Q. Have you any interest under the will? 

A. No, sir; not that I know of; I did not read it through. 

Q. How long had you been acquainted with Mr. Robison before 
the execution of that will in Portland? 

4—10 
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A. Well, sir, I could not state; it may have been a year, a year 
and a half, or two years, and it may have been less than one year ; 
I could not state how long I knew him. 

Q. Do you mean, during the period of this acquaintance, he had 
been a resident of Portland? 

A. Yes, sir; he was one of the guests at the house during my ac- 
quaintance with him; I could not say how long he had been there 
before or after. 

Q. Were you acquainted with his business ? 

A. No, sir; I was not. 

Q. What was your occupation at that time? 

A. I was a book-keeper and clerk for the hotel. 

Q. Do you know whether or not Mr. Robison was engaged in 
any business in Portland? 

A. Well, I do not; he seemed to have leisure time; he may have 
been in business, but he appeared more like a retired gentlemen, to 
a certain extent; but likely he may have had business interests 
going on at the time. 

Q. When did you leave the Preble House ? 

A. I left the house—I was there in 1865, but I think unconnected 
with the house—perhaps not after 1863; I am not able to state the 
length of time. 

Q. When you left the Preble House was Mr. Robison still living 
there? 

A. I could not say, sir; Iam not distinct in my recollection ; I 
was part of the time away to another house during the winter and 
summer season, and then I was away for another period during 
another summer season. 

Q. Have you any personal knowledge of Mr. Robison’s move- 

ments after the execution of the will? 
41 A. I should think likely I saw him immediately after, but 
I could not say how long. I haven’t seen him for twelve 
years. 

Q. Have you any personal knowledge of his movements ? 

A. No, sir. 

Q. No recollection whatever? 

A. No, sir. 


(Mr. Bartlett read in evidence the following section from Revised 
Statutes of Maine: “Sec. 1. A person of sound mind and of the 
age of 21 years may dispose of his real and personal estate by will 
in writing, signed by him or by some person for him, at his request 
and in his presence, and subscribed in his presence by three attesting 
witnesses not beneficially interested under said will.’’) 


By Mr. Bartlett: 


_Q. Did you mean that Mr. Robison was continuously at the Pre- 
ble House while you were there, or that he was there from time to 
time as a guest ? 

A. He kept rooms there continuously—that is, he had rooms, but 
he may have been away on a visit; but while he was there he was 
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there continuously. He held his rooms, but y6t all the time. I was 
there before him. - 


By Mr. Norman: 


Q. Do you know what became of the will after it was executed ? 
A. Mr. Robison took it. 


(Mr. Stillman raised the question as to whether, at the time of his 
death, the deceased was a resident of the State of New York or had 
any property in the State.) 

(S’d) JASON BERRY. 


(Adjourned to December 2, 1878, at 1.30 p. m.) 


42 Kines County, To wit: 
Kings County Surrogate’s Court. 


“ 


In the Matter of Proving the Last Will and Testament of RoBrert 
I. Roxpison, Late of the City of Brooklyn, Deceased. 


Jane S. Robison, of the city of Brooklyn, N. Y., being duly sworn 
and examined before Abram H. Dailey, surrogate of the county of 
Kings, doth depose and say that she was well acquainted with Rob- 
ert I. Robison, of the city of Brooklyn, N. Y., and with his manner 
and style of handwriting, having often seen him write, and that 
she verily believes that the signature “ Robert I. Robison ” signed 
at the end of the instrument in writing now produced and shown to 
the deponent, bearing date the thirty-first day of October, in the 
year one thousand eight hundred and sixty-two, purporting to be 
the last will and testament of the said Robert I. Robison, deceased, 
is the true, genuine handwriting and signature of the said Robert 
I. Robison, and that the said Robert I. Robison died at No. 197 De 
Kalb avenue, in the said city of Brooklyn, on the 13th day of June, 
in the year of our Lord one thousand eight hundred and seventy- 
eight, and that deponent attended his funeral. 


JANE S. ROBISON. 


Subscribed and sworn this 2d day of December, A. D. 1878. 
A. H. DAILEY, Surrogate. 


In the Same Matter. 
DECEMBER 2, 1878. 
Same appearances. 
Jane S. Rosison, being duly sworn on behalf — the will, testified 
as follows: 


43 By Mr. BARTLETT: 


Q. You are the widow of Mr. Robert I. Robison, whose will has 
been offered here for probate ? 
A. Iam. 
Q. When did he die? 7 
A. The 13th of June of the present year. 
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Where? 
. In Brooklyn, N. Y. 
. At what place? 
. At the house No. 197 De Kalb avenue. 
The house of your brother, Mr. William L. Northam ? 
Yes, sir. 
When were you married ? 
I was married in April, 1841. 
Where? 
. In Newport, R. I. 
. At the time that this paper offered here for probate was exe- 
cuted Mr. Robison and yourself were in Maine, were you not? 
A. We were boarding at the Preble House, Portland, Maine. 
Q. You had previously resided in that city? 
A. Resided in Park street, in our own house. 
Q. At what time did you give up your residence in that city? 
A. In 1845—1844 or 1845; I think 18-45. 
Q. Did you give up your residence in Portland ? 
A. Qh, our residence in Portland; we gave up our residence in 
Portland in 1862. 
Q. And Mr. Robison rented his house there? 
A. He rented his house in 1862. 
Q. And in 1864 or 1865 he sold his house there, did he not? 
A. Yes, sir. 
Q. And left Portland ? 
44 - A. He did. 
Q. Did he ever reside in Portland after that time? 
A. Never. 
Q. How many months has he spent altogether in Portland since 
that time up to the time of his death ? 
A. I presume, in the last sixteen years, 5 or 6 months, maybe 
more. 
Q. And then only boarding there? 
A. Yes, sit. 
Q. For short periods of time? 
A, Two or three weeks at a time. 
Q. He went from Portland where to live? 
A. He went from Portland to Philadelphia to reside, 
Q. You lived In Philadelphia winters Y 
A. Yes, sit, 
Q. How many winters? 
A, Seven winters, 
Q. You went there not long after you left, did you not? 
A, Yes, sir, 
Q. And you lived there till 1871 or 1872” 
A, Yes, sir; and then we decided to come to Brooklyn, 
Q. And what did Mr, Robison ever say to you as to his inten- 
tion to change his residence from Philadelphia ? 
A, As my health had so much improved in Philadelphia while 
I was visiting there, he decided to come to Brooklyn, 
Q. He said so to you? 
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A. He did. 
Q. What did he state to you with reference to making Brooklyn 


his home? 

A. It would be much pleasanter, as we had our relatives here. 
We only went to Philadelphia on account of my health. 

Q. And was Brooklyn your chief place of residence from that 
time to the time of his death ° 

A. Yes, sir. 
45 Q. And you spent the winters here, with the exception of 
visiting California ? 

A. Yes, sir. 

Q. In 1873 you were in California? 

A. Yes, sir. 


By the SuRROGATE: 


Q. You made Brooklyn your home, and it was understood to be 


your home ? 
A. Yes, sir; for the last seven years. 
By Mr. BArrrerr: 

Q. At my request have you prepared a memorandum showing 
the localities at which you and your husband resided for the past 
sixteen years ? 

A. Yes, sir; I have. 

Q. And that is based upon your personal knowledge of your 
movements during that time ? 

A. Yes, sir. 

Q. (Showing witness paper.) Is this the memorandum ? 

A. Yes, sir. . 

(Paper offered in evidence, marked Ex. A, December 2, 1878.) 

Q. At the time of his death had your husband any property in 


this county ? 

A. He had. 

Q. (Showing witness paper.) That is a memorandum of the prop- 
erty that you have prepared ? : 

eh, Yes, sir. 

Q. Please read it 

A, Certiticate of 150 shares Mt. Washington sununit road, 


. WT “| Mt Diable road, 
. wo Comet Silver Mining Co. 
46 Note of M. Libby and wile, $1,584.00, 
. . " O2S.17, 


“ George M. Burnham, 2,600.00, 
Q. Did he leave any personal effects, in addition to the property 


stated ? 
A. A watch, chain, and other jewelry, valued at $250, and articles 


of silver, $50. 
(Counsel for contestant admits that the witness will testify to the 
facts contained in Exhibit A.) 
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Cross-examination by Mr. NorrmMan: 


Q. How old was your husband at the time of his death ? 

A. Seventy last January. 

Q. I understand you to testify that at one time you kept house in 
Park street, in Portland ? 

A. Yes, sir. 

Q. Was Mr. Robison in any business in Portland ? wh Aa 

A. He was at that time. 

Q. Please state what it was. 

A. He was in the oil-manufacturing business. 

. Where did he carry it on? 

. In Exchange street, Portland. 

. Up to what year was he engaged in business there ? 

. He gave up his business in 1862 or 1868—wound it up. 

Since that date has he transacted business in any other place ? 
. He has not; he retired from business. 

Q. When did you leave the Park-street house? 

A. In 1861. 

Q. And you sold it in 1865? 

A. Yes, sir. 

Q. Where was Mr. Robison in the habit of voting ? 

A. He did not vote at all since he left Portland. 
47 Q. He never voted since he left Portland? 

A. I don’t think he did. I have urged him to do so, but 
he said he had no right. 

Q. What was the state of Mr. Robison’s health subsequent to 
1872? | 

A. Always perfect until the last year or two of his life. 

Q. You have no family, I understand? 

A. No, sir. 

Q. Have you ever kept house with your husband since living in 
Park street, Portland? 

A. No, my health not being able to do it. 

Q. At the time your husband died in Brooklyn in what manner 
were your living? 

A. We were at my brother’s, 197 De Kalb avenue, Brooklyn. 

Q. How long had you been there? 

A. I had been there for four or five weeks in Brooklyn, but we 
had passed part of it in Washington—leaving Brooklyn for Wash- 
ington. 

Q. Then, do I understand you were a guest at your brother’s 
house? 

A. No; we were boarding there. 

Q. Paying board? 

A. Boarding; yes, sir. 

Q. I am trying to find out whether you were a guest, in the pure 
sense of the word, or were paying board. : 

A. It was our home at the time. We have had various homes in 
Brooklyn. 

Q. I want to find out whether you were guests in your brother’s 


house? 
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A. No, sir; not guests. We considered Brooklyn our home, and 
we were to go on shortly to the White Mountains, as usual, for the 
summer, but my husband being taken sick we were detained. 

Q. You were not paying board? 
48 A. Yes, sir; we were paying board. 

Q. Previous to the 4 or 5 weeks prior to your husband’s 
death where had you been living? 

A. We were detained in Washington on account of his health. 
He was under a physician’s care. 

Q. How long have you been there? 

A. Since last December—no, it was January. We arrived there 
the Sth of last January. 

Q. Where had you been living there? 

A. We were boarding with Mrs. Pence, on Vermont avenue. 

Q. And previous to * January of this year, before you went to 
Washington, where had you been living ? 

A. We had passed our summers at the White Mountains and our 
winters in Brooklyn, except when we were in California on a visit— 
three winters. 

Q. Previous to this last visit to Brooklyn where were you? 

A. We were boarding at another house in Jerolemon street. 

Q. Just prior to the last visit when was the next time immedi- 
ately before that that you were at Brooklyn? 

A. We were here in the autumn until December. Then we went 
to Washington. 

Q. And you staid there until when? 

A. We came here in November. We returned from the White 
Mountains, staying at Portland two or three weeks for Mr. Robison 
to sell some property, which he did. 

Q. When you arrived here in November how long after that did 
you stay in Brooklyn? 

A. We staid five weeks. 

Q. Where were you stopping there? 

A. I think it was Jerolemon street, corner of Clinton; it was cor- 
ner of some street. 

Q. Were you boarding there? 

A. Yes, sir; with Mrs. Judge Nye. 
49 Q. Previous to your going to the White Mountains for the 
summer of 1877 when had you been in Brooklyn last ? 

A. I had spent the whieh in Brooklyn. 

Q. The winter of 1876 and 1877? 

A. Yes, sir. 

Q. Whereabouts ? 

A. At my brother’s house; boarded at my brother’s. 

Q. In De Kalb avenue? 

A. Yes, sir; the same place. 

Q. Between what times were you there? 

A. We left there the last of May or the first of June, and then we 
went to the White Mountains, Mr. Robison stopping a little while in 
Portland for a visit. 
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and 1877? 


Q. 


centennial year you came here and went to your brother’s. What 


time was that? 
A. 


Q. 


A. 
A. 


A. Yes, sir; 
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When did you arrive at your brother’s in the winter of 1876 


In November, I think, of 1877. 
Then I understand that up to June you boarded in Brooklyn ? 


A. This last year when I boarded at my brother’s in Brooklyn. 


Q. 
A. 


You didn’t mean this last June? 
This last June; yes, sir. 
By Mr. BARTLETT: 
Mr. Nottman wants to know if it was in the autumn of the 


I think it was November; that was the time. 


By Mr. NotrMan: 


And staid until the June following? 
A. Yes, sir. 
. Q. Previous to November of 1876 where had you been ? 
A. We were then boarding in Brooklyn, on Clinton street. 


. Just previous to November where did you come from ? 


. We came from California. 

. How long had you been there? 

. We had been there two years and a half on a visit. 
. When did you leave for California ? 


. We left for California in 1873. We were there the autumn of 
18738 and 1874, 1874-1875, 1875 and 1876, and we returned to Brook- 
lyn in May. 


Between May and November of 1876, the centennial year, 


where were you? 
A. We were at North Conway, White Mountains. 


Were you in Brooklyn any time in May after you came back ? 
Yes, sir; we stopped here four or five weeks. 

Where did you stop at that time? 

At my brother’s. 

Were vou paying board at that time, or were you a guest ? 
denen paid board. 

Previous to your going to California in 1873 where had you 


been staying? From what place did you go to California ? 


We went from New York to California. 
New York city? 
Yes, sir. 
By the SURROGATE: 
How long has it been since your husband resided in Maine? 


. Sixteen years. 


By Mr. NotrMan: 


. Previous to 1873 where had you been living in New York be- 


fore you went to California ? 
A. I had boarded in Clinton street two winters in succes- 


sion. 
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Q. Previous to your going to California? 

A. Yes, sir. 

Q. Where had you spent your summers ? 

A. At North Conway; that was our summer residence. 

Q. At any time since 1873 have you visited Portland ? 

A. We have. My husband had gone to try and get rid of his 
estate there. 

Q. When were you last in Portland ? 

A. Last autumn a year ago; we stopped on our way to the 
White Mountains. 

Q. How long were you there? 

A. Three weeks; for Mr. Robison to sell a lot of land, which he 
did. 

Q. Where were you living at that time ? 

A. We were boarding on the corner of Park street with Mr. Mus- 
Sey. 
Q. What other portions of the time have you spent in Portland 
since 1873? 

A. Occasionally on trips to the White Mountains we would stop, 
as I had friends there and Mr. Robison had some business there 
trying to sell some property; that was the only motive to go there. 
Occasionally we staid three or four days, sometimes a week and 
sometimes ten days. 


(Adjourned to December 3, 1878, at 10 a. m.) 
52 In the Same Matter. 
DECEMBER 39, 1878. 
Same appearances. 
JANE S. Rosison recalled. 


Cross-examination continued by Mr. NotrmMan: 


Q. Where was your husband buried ? 

A. He was buried in Portland. 

Q. Did he own a burial plot there ? 

A. His father did. 

Q. Did he? 

A. No; it was a family vault. 

Q. Others of his family were buried there besides him ? 

A. Two children, his brothers, sisters, father and mother, and 
aunts. 

Q. Was he buried in the burial plot described in the will? 

A. Yes, sir. 

Q. W here was Mr. Robison’s will found after he died ? 

A. It was found in Brooklyn. 

Q. Carried it about with him ? 

A. He did. 

Q. Were you aware of its existence before he died ? 

A. I didn’t know where it was; I knew he had made his will. 

Q. And where did you find it? 

A. Found it in his case with his business papers. 
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Q. Did he carry that case about with him ? 
A. I presume he did; it was with him then. 
Q. Where did you find that case? 
A. He had it in his trunk. 
Q. Did Mr. Robison own any real estate in Portland at the time 
of his death ? 
53 A. Some. } 
Q. Have you any personal knowledge of any personal prop- 
erty that was left by Mr. Robison in this county ? 
A. I suppose so; there was business papers that I am aware of. I 
have some in my possession. 
Q. Do you know of any personal property whatever, except the 
business papers which you have spoken of? 
A. Yes, sir; I do. 
Q. What do you know of besides these business papers in this 
county ? 
A. Not any in this county. 


Q. Then you know of none in this county, except what you have 
nained ? 


Q. Did he own any real estate anywhere else, except in Port- 
land? 


A. He did not. 


By the SURROGATE: 


Q. What do you call business papers ? 

A. His business papers, his property, and his books; his prop- 
erty—his personal property. 

2. Stocks and bonds? 

A. Stocks and bonds. 


By Mr. NoTtrMan: 
Q. Did you examine those papers that were left there ? 
A. I did. 
Q. Can you state what any of them were? 
A. Yes; I have them written down. 
Q. Do I understand that you found in that bundle of papers 157 
shares of the Mt. Washington railroad stock and the other property 


that you have given in that list ? 
54 A. Yes, sir. 


Q. Do you know whether these shares of stock had any 


value at all? 


A. I don’t know much about them. I never enquired into that. 


I presume so. 


Q. Do you know whether these notes have any value at all ? 
A. I presume they have. 


Q. I am speaking of your knowledge. Have you any knowledge 


of it? 


A. I could not say certainly, because I have not examined into 


that. 


Q. Do you know who Mr. Libby and wife are? 
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A. I do. 

Q. Where do they reside? 

A. In Portland. 

Q. Where does George Burnham ? 

A. In Portland. 

Q. Do you know how long your husband had these notes ? 

A. Ido not. Mr. Libby was his business agent. 

Q. Where was this trunk at the time of Mr. Robison’s death ? 

A. It was in his possession. 

Q. Where, actually, was the trunk ? 

A. In my brother's house, where my husband was. 

Q. When did it come there? 

A. It came there this last spring with him. 

1 understood you to say yesterday you came to your brother’s 
house from Washington ? 

A. Yes, sir. 

Q. You were not on a visit to Portland, stopping here on your 
way? 

A. No; we had been to Washington on a visit for the winter and 
were detained by sickness. 

Q. Were you not passing through Brooklyn to Portland when 

your husband died ? 
DO A. No; we were on our way to the White Mountains. 
Q. Did you intend to go to Portland ? 

A. To stop for a few days on a visit. 

Q. Do you know Mr. John Rand, the executor named in this will? 

A. I do. 

Where does he reside ? 

A. Portland, Park street. 

Q. Did your husband keep any bank account in Portland, to your 
knowledge ? 

A. I don’t know that he did. 

Q. With the exception of what you have mentioned as having 
been taken out of this trunk, do you know of any other property 
which your husband left within this county ? 

A. I do not. 

Q. Except personal effects he might have had on his person ? 

A. No; I do not. 

Q. Do you know how long he had held these certificates of stock ? 

A. Some of them some years, and some more recently; some 
within two, three, or four years. 

Q. From 1866 to 1870 had your husband resided in Brooklyn at 
any time? 

A. We passed two winters at a time in Brooklyn. 

Q. Did you not pass the winters of 1866, 1867, and 1867 at Phila- 
delphia? 

A. We did. 

Q. Did you not pass the winters of 1868, 1869, and 1870 at Phila- 
delphia? 

A. Yes, sir. 
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Q. Did you not pass all the summers at that time in North 
Conway ? 
A. Yes, sir; we did when we lived in Portland, 
Q. Did you not spend the winters of ISTO and IS71 at Philadel- 
phia? 
dG A. We were not in Philadelphia in E870 and 1871, 
Q. In the All of STS you Were in California, were you 


. 


net 

A, Yes sip: USTS and USta, 

Q. And you returned to Brooklyn tn May, ISTO, as Taner 
stand it? 

A. Exeuse me; we passed two whole antumas, winters, and 
springs before we went to California, three months at each time, 

Q. When you returned from California ? 

A. We returned from California in May. 

Q. How long were you in Brooklyn when you came back from 
California ? 

A. ‘We were in Brooklyn about six weeks. 

Q. Were you nota guest at your brother's? 

A. We were not; we were never a guest there. 

Q. You were boarding there ? 

A. Yes, sir. 

Q. And then you left Brooklyn after those six weeks, and spent 
the summer at North Conway, did you not? 

A. We did. 

Q. Visiting Portland? 

A. We did. 

Q. And then the only time since then that you have been in 
Brooklyn, as I understand you, was a portion of the winter of 1876, 
with the exception of the few weeks that you were here previous to 
your husband’s death ? 

Q. We were — eight months in 1876 and 1877. 

Q. About the last winter you have already testified ? 

A. Part of the winter here and a few weeks in Washington, and 
returned to Brooklyn as soon as my husband was able to go back. 

Q. I understand that you were in Washington from January until 
May or June, were you not? 

A. We were in Washington until the first of May. 
Q. And you had only been in Brooklyn for a few weeks pre- 
vious—in the November or December previous ? 
A. Three; yes, sir, We left the first of May; we were home 
there from January to May; we went the 10th of January and 
left the first of May. 

Q. And then you were simply in Brooklyn four or five weeks pre- 
vious to your husband’s death ? 

A. Yes, sir. 

Q. And you were passing through to North Conway and Port- 
land? 

A. Yes, sir, as usual. 

Q. Where was your husband born? 


(Objected to. Excluded. Exception.) 
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Q. Did he have any relations in Brooklyn at the time of his death ? 

A. He had. 

Q. You have read your husband’s will, [ suppose ? 

A. T have. 

Q. Were you acquainted with the sisters of your husband men- 
tioned in the will? 

A, Twas. 

Q. Are they Rvuing yet ? 


(Objected ta Excluded. Exception.) 


Q. With the exception of the legacies mentioned in the will you 
claim all the property of the estate, do you not? 


(Objected to. Excluded. Exception.) 


Q. Did your husband leave any children ? 

A. He did not. 

Q. Where were you married ? 

A. In Newport, R. I. 

Q. Has this will been offered for probate in any other court ? 


(Objected to. Excluded. Exception.) 


Redirect examination by Mr. BARTLETT: 


Q. State what, if anything, your husband ever said to you with 
reference to Portland as his residence. 
58 A. He did not wish to return there at all. 
Q. What did he state in reference to residing there, if any- 
thing ? 
A. That all his friends had left there and he did not care to go 
back again; his parents, his children were dead, and that was the 
sason he left. 
Q. When did he lease his house there? 
A. In 1865. 
Q. That was the house in which vou lived ? 
A. Which we owned and in which we lived. 
Q. Didn't he lease it earlier? 
A, He leased it first in 1861 and then sold it. 
Q. That was the house in which you had lived prior to the death 
of your children ? 
A. Yes, sir. 
Q. Since that time did you and your husband keep house ? 
A, No, sir. 
Q. After leaving that house in 1861 where did you go? 
A. ‘To the Preble House to wind up his business, 
Q. And while there Mr. Robison was engaged in what? 
A. Winding up his business. 
Q. In the spring of 1862 where did you go? 
A. We went to Philadelphia. 
Q. The summer of that year was spent where ? 
A. Northampton, Mass. 
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Q. Did Mr. Robison ever state to you why he left Portland and 
went to Philadelphia ” 


(Objected to. Excluded. Exception.) 


Q. Upon leaving Portland, at the time you have stated, did Mr. 
Robison express any intention as to his future residence ; and, if so, 
what? 
A. To reside in Philadelphia, as a better climate at that time for an 


my health. 
Q. And from that time until the winter of 1871 or 1872 what was 


your place of residence ? 
59 (Objected to. Excluded. Exception.) 


Q. In 1862, as you have said, you went to Philadelphia and spent 
the summer at Northampton. From Northampton where did you 
o? 
A. Went to Philadelphia. 
(By Mr. Norrman: I will admit that that paper, Ex. A, is a por- 
tion of the witness’ testimony.) 


Redirect: 


Q. Where were vou in the summer of 1864? 
A. In North Conway. | 
Q. (Showing witness photograph.) Where was that picture taken? & 


(Objected to. Allowed. Exception.) 


A. At the Washington House, North Conway, New Hampshire. 
Q. I show you the writing on the back. Whose handwriting is 


that, if you know? 
(Objected to.) 


A. It is my husband’s. 

Q. You know his handwriting and you have seen him write ? 
A. I have. 

Q. Do you recognize his picture in that group? 


(Objected to. Admitted. Exception.) 
A. Yes, sir; it is the central one. 


(Mr. Bartlett read the endorsement on the picture as follows: 
“Washington House, North Conway, N. H. Mr. and Mrs. Walls 
and dau., N. York; Mrs. Parker, N. York; Mrs. Nevins, N. York; 
Mrs. Ruster, Portsmouth ; Dr. Thomas P. Gibbons, Philadelphia ; 
Mr. and Mrs. R. I. Robinson, Philadelphia.”) 

- (Objected to.) 


Q. In the summer of 1871 where were you? 
60 A. In California with my sister, on a visit. 
Q. When did you return from California ? | 
A. I returned in October. “ 
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Q. Did your husband, at or about that time, make any statement 
to you in regard to a proposed change of residence ; and, if so, what ? 

A. He resolved, as my health was so much improved, it would 
be better to be where our friends were and connections were—in 
Brooklyn. 

Q. After your return you spent the summers of 1872 and 1873 in 
Brooklyn ? 

A. Yes, sir. 

Q. And have been here ever since that time, excepting during 
your visit to California with your husband, as you have already tes- 
tified ? 

A. Yes, sir. 


Recross-examination by Mr. NotTMan: 


Q. When did your husband state that he did not wish to-return 
to Portland? 

A. He has always; he has said it so many times, I don’t remem- 
ber. 

Q. You have testified, as I remember, as to the particular time? 

A. When he left there he decided never to go back. 


(Answer objected to as not responsive.) 


Q. Where did he state that, and when? 

A. He stated it in Portland, and he stated, after he got away 
from Portland, that he never wished to go back. 

Q. He did not say, when he was in Portland, that he did not wish 
to return there? 

A. He did, as a home. 

Q. Did I understand you to testify that your husband was taken 

sick in Washington, previous to going to Brooklyn? 
61 ‘A. He was taken sick in Washington. 
Q. Was he very ill in Washington ? 

A. He was under the physician’s care all the time he was in 
Washington. 

Q. Was he well or ill during the few weeks he was in Brooklyn 
before his death ? 

A. He improved as soon as he got back to Brooklyn. He im- 
proved greatly. 

Q. Did he not, as a matter of fact, leave Washington to go to the 
White Mountains for the benefit of his health ? 


(Objected to.) 


A. Not particularly for his health. He went, as he usually did, 


for pleasure. 
Q. But when he left Washington he did not intend to take up any 


permanent residence in this county, as I understand you ? 


(Excluded and exception.) 


Q. When your husband left Washington what did he say in re- 
spect to going to North Conway and the White Mountains? 
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A. To go there as usual and to return in the autumn to Brooklyn. 

Q. All you know is that he said that he was going as usual to the 
White Mountains? 

A. I don’t know that he said that. 

Q. Did he say anything in reference to his stopping in Brooklyn 
on his way north ? 

A. Of course he did. 

Q. What did he say? 

A. He said he intended to stay in Brooklyn until the weather got , 
hot. 

Q. I asked you if your husband said anything in Washington, 
previous to coming north, about stopping on the way up? 

A. He did. He proposed to me to stay a few weeks on our way 
to North Conway. 

Q. What was the condition of your husband’s health im- 
62 mediately after reaching Brooklyn as compared with his con- 
dition before he left Washington—better or worse ? 

A. He was improved until malaria developed, and then he was 
unable to go any further. 

Q. Did he express any statement as to how long the intended 
stoppage in Brooklyn, on the way to North Conway, was to be pro- 
longed ? 

A. He expected to stay until the weather was hot and then go to 
the country. 

Q. When your husband and yourself were in the habit of trav- ‘ 
eling from one place to another, as you have testified, was he in the 
habit of registering at hotels his address as of the last city where 
he had been? 


(Objected to. Excluded. Exception.) 


Q. Were you living at a hotel in California ? 
A. We were. 

Q. Were you living in a hotel in Washington ? 
A. We were not. 

Q. At a boarding-house? 


A. Yes, sir; a private boarding-house. 
(S’d) JANE S. ROBISON. 


DaAvip FarrBANKs, being duly sworn on behalf of the will, testi- 
fied as follows: 


i 


Examined by Mr. BAarRtLetr: 


Q. Where do you reside? 

A. 432 Henry street, Brooklyn. 

Q. Are you in business? 

A. Yes, sir. 
63 Q. Where? 
A. In New York, 52 White street. 

. In partnership ? 
. Yes, sir. | 
. With whom ? 
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. With Mr. Martin—the firm of Fairbanks & Martin. 
. Where does Mr. Martin live ? 
. In Brooklyn. 
peat you acquainted with Robert I. Robison ? 
was. 
. How long had you been acquainted with him ? 
. About thirty-five years. 
. Were you intimately acquainted with him ? 
A. Yes, sir. 
Q. For how long? 
A. Well, twenty -=five years of that time. 
Q. Did he ever make any statement to you with reference to 
a change of residence ? 


Oroporep 


(Objected to. Overruled and exception.) 


A. He did. 

Q. How long ago? 

A. About ten years ago he said, in substance, to me that he had 
given up his business in Portland; was a citizen of Philadelphia; 
never expected again to return to Portland. 

p Q. Did he state anything further in regard to his change of resi- 
ence ? 

A. He gave me the reason why. 

Q. State what he said on that subject. 

A. He declared his intention to give up his residence there on 
account of what he considered personal taxation in Portland, and, 
again, he said his wife could not live there since the death of her 
daughter, and that the family were here—mostly in Brooklyn—the 

relatives were ; that seemed to be the principal reason. 
64 Q. Do you know whether or not there was any property 
is < Mr, Robison’s in this State at the time of his death ? 
O. 
P . State what property you know of being here at the time of his 
eath. 


(Objected to. Overruled and exception.) 


A. He had placed in my hands, which I put into the hands of 
the firm in the Safe Deposit Company in their box there, about 
$5,000.00 of railroad bonds of the Leeds & Farmington railroad. 

Q. Where does that railroad company do business? 

A. I think it is in Maine. 

Q. That property is still in your possession ? 

Yes, sir. 

. And was in your possession at the time Mr. Robison died? » 

. Yes, sir. 

. And you know about when he died ? 

. Yes, sir. 

. State when, about. 

. I believe it was the 18th of June of the present year; it was 
certainly within a day or within a day or two of that. 
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Cross-examined by Mr. NortmMan: 

Q. Where did you keep this property ? 

A. In the Safe Deposit Company, in New York. 

Q. At the time of Mr. Robison’s death was it in the Safe Deposit 
Company, in the county of New York ? 

A. Yes, sir. 

Q. Did you have any property of Mr. Robison’s in this county at 
the time of his death ? 

A. No. 

Q. At the time Mr. Robison made the statement which you 
65 have testified to in respect to his leaving Portland where was 
that statement made ? 

A. That statement has been talked over repeatedly with me at 
my house in Brooklyn and at my place of business in New York, 
where he made his headquarters when he was here. » 

Q. Have you any personal knowledge of any other declaration of 
‘intention made by Mr. Robison subsequent to his having gone to 
Philadelphia ? 

A. No; it was while in Philadelphia this was made. 

Q. And he was then a resident of Philadelphia ? 

A. He was then a resident of Philadelphia. 

Q. Did you ever hear of the Mt. Washington Summit road ? 

A. I think I have been over it. 

Q. Did you ever hear of that road having issued any capital 
stock ? 

. I know nothing about the particulars of it. 

oy you ever hear of the Comet Silver Mining Company ? 
vo. 

Do you know Mr. Libby? 

. I do not. 

. Or George Burnham ? 


O. 
(S’d) DAVID FAIRBANKS. 


(Proponent rests.) 


(Mr. Nottman moved, on the testimony presented, to dismiss the 
probate of the will, on the ground that it does not appear that there 
was no real or personal estate or property belonging to the deceased 
in Kings county at the time of his death.) 

(Denied and exception.) 

(Also on the ground that the proponent had failed to show 
that the deceased was a resident of Kings county at the time of 
his death.) 

(Denied and exception.) 


(Adjourned to December 17, 1878, at 10 a. m.) 


66 At a surrogate’s court held in and for the county of Kings, 
at the surrogate’s office, in the city of Brooklyn, on the, 
nineteenth day of November, in the year one thousand eight 
hundred and seventy-eight. 
Present: Abram H. Dailey, Esquire, surrogate. 


POPOPO> 


rene: = ate ene Fe Sees 


- oe oe ene 
es ee 


° 


THE FEMALE ORPHAN ASYLUM OF PORTLAND ET AL. 43 


In the Matter of Proving the Last Will and Testament of Ropert I. 
Rosison, Deceased. 


The citation was returned with proof of due service. The execu- 
trix appeared in person and by Willard Bartlett, Esq., her counsel. 
Judah B. Voorhees, special guardian, appeared in person. Thos. H. 
Hubbard, Esq., appeared as counsel for the three corporations 
named as residuary legatees and devisees, and the matter was ad- 
journed to the twenty-fifth day of November next, at 10 o’clock 
a.m. 

In the Same Matter. 


NOvEMBER 25, 1878. 


Parties appeared as before, and this matter was adjourned to, the 
twenty-sixth day of November next, at 10 o’clock a. m. 


In the Same Matter. 
NovEMBER 26, 1878. 


Parties appeared as before. Jason Berry was sworn and examined 
as a witness, and this matter was adjourned to the twenty-ninth day 
of November next, at 10 o’clock a. m. 


In the Same Matter. 
NovEMBER 29, 1878. 


Parties appeared as before, and this matter was adjourned to the 
second day of December next, at 10 o’clock a. m. 


67 At a surrogate’s court held in and for the county of Kings, 
at the surrogate’s office, in the city of Brooklyn, on the twenty- 
sixth day of December, in the year 1878. 
Present: Abram H. Dailey, Esq., surrogate. 


In the Matter of Proving the Last Will and Testament of Roxpert I. 
Rosison, Late of the City of Brooklyn, Deceased. 


Satisfactory proof having been made of the due service of the cita- 
tion issued in this matter requiring the proper persons to appear in this 
court on the nineteenth day of November, in the year 1878, to attend 
the probate of the last will and testament of the said Robert I. Robison, 
deceased, the executrix appeared in person and by Willard Bartlett, 
Esq., her counsel. Judah B.Voorhees, special guardian, appeared in 
person. Thos. H. Hubbard, Esq., appeared as counsel for the three 
corporations named as residuary legatees. Jason Berry, one of the 
witnesses to said will, was sworn by said surrogate and examined 
before him; his examination was reduced to writing and filed. Jane 
S. Robison and David Fairbanks were examined as witnesses, and 
this court, being satisfied that the said will is genuine, doth adjudge 
and decree that the said will was duly executed by the said Robert 
I. Robison, deceased; that the said Robert I. Robison, deceased, at 
the time he executed the same, was in all respects competent to de- 
vise real estate, and not under restraint; that the said will is a valid 
will of real and personal estate, and that the proofs thereof are suth- 
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And this court doth order that the said will, proofs, and exami- 
nations be recorded, and that letters testamentary issue to the ex- 
ecutors in said will named, on their taking the oath required by the 


statute. 
A. H. DAILEY, Surrogate. 
68 State or New York, | ,. 
Kings County, f 

I, Jane S. Robison, executrix named in the last will and_ testa- 
ment of Robert I. Robison, late of the city of Brooklyn, in Kings 
county, deceased, being duly sworn, do swear and declare that I re- 
side at No. 197 DeKalb avenue, in the city of Brooklyn, and am 
over the age of twenty-one years, and that [will well, faithfully, and 
honestly discharge the duties of executrix of said last will and testa- 


ment. 
JANE S. ROBISON. 


Subscribed and sworn this 27th day of December, A. D. 1878, 
before me. 
A. H. DAILEY, Surrogate. 


The People of the State of New York, by the grace of God, free and 
independent, to all whom these presents shall come or may con- 
cern, send greeting: 

Know ye that at the city of Brooklyn, in the county of Kings, on 
the twenty-sixth day of December, in the year of our Lord one thou- 
sand eight hundred and seventy-eight, before Abram H. Dailey, Esq., 
surrogate of our said county, the last will and testament of Robert 
I. Robison, late of the city of Brooklyn, deceased, was proved and is 
now approved and allowed by us; and the said deceased being at the 
time of his death an inhabitant of the county of Kings, by rea- 
son whereof the proving and registering the said will and the grant- 
ing administration of all and singular the goods, chattels,and credits 
of the said deceased, and also the auditing, allowing, and final 
discharging the account thereof, doth belong unto the surrogate’s 

court of said county, the administration of all and singular 

69 the goods, chattels, and credits of said deceased and any way 

concerning his will is granted unto Jane 8S. Robison, the ex- 
ecutrix in the said will named, she being first duly sworn faithfully 
and honestly to discharge the duties of such executrix. 

In testimony whereof we have caused the seal of office of our said 
surrogate’s court to be hereunto affixed. _ 

Witness Abram H. Dailey, Esquire, surrogate of our said county, 
at the city of Brooklyn, the twenty-seventh day of December, in the 
year of our Lord one thousand eight hundred and seventy-eight, 


and of our Independence the one hundred and third. 
[x. s.] A. H. DAILEY, Surrogate. 


Surrogate’s Court. 
STATE OF New York, County of Kings: 


I, Judah B. Voorhees, clerk of the surrogate’s court in and for the 
said county of Kings, do hereby certify that I have compared the 


 - 
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foregoing copy of the record of the proceedings in the probate of 
the will of Robert I. Robison, late of the city of Brooklyn, deceased, 
with the original records thereof now remaining in this office, and 
have found the same to be correct transcripts therefrom, and of the 
whole of such original records which comprise all the proceedings 
had thereon ; and I further certify that said exemplification aan 
be received in evidence in all the courts of the State of New York. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the surrogate’s court this eighteenth day of December, 
in the year of our Lord one thousand eight hundred and eighty-two, 
and of our Independence the one hundred and seventh. 

[L. s.] JUDAH B. VOORHEES, 
Clerk of the Surrogate’s Cowrt. 
70 ~=—s State or New York, | 
Kings County, j 

I, Walter L. Livingston, surrogate of Kings county, and presiding 
magistrate of the surrogate’s court, do hereby certify that Judah B. 
Voorhees, whose signature is affixed to the foregoing certificate, is 
clerk of the surrogate’s court, and that the foregoing exemplification 
is attested in due form of law, and that the seal thereto affixed is 
the seal of said surrogate’s court. 

Witness my hand and the seal of said surrogate’s court this 
eighteenth day of December, one thousand eight hundred and 
eighty-two. 

fr. s.] WALTER L. LIVINGSTON, Surrogate. 


Said cause was thence continued from term to term to this term, 
when it was fully heard and argued by the counsel of the respective 
seg before Gray and Webb, JJ., and on the twenty-fifth day of 
June, in the year of our Lord eighteen hundred and eighty four, 
Was entered the following : 


Final Decree. 


This cause came on to be heard at this term, to wit, on the twenty- 
fourth day of June, and was argued by counsel; and thereupon, 
upon consideration thereof, it was ordered, adjudged, and decreed as 
follows, to wit: 

That the said complainant is entitled only to the income of the 
estate of said testator during her natural life. 

That the fourth subdivison, so-called, in said bill of complaint of 
the last will and testament in said bill mentioned is operative and 
valid, and was so at the time the said last will and testament took 
effect, and that the defendant corporations acquired, under and by 
virtue of said fourth subdivision, rights and interests in the estate 
of said testator, to wit, the right from and after the death of the 
complainant to the perpetual income of said estate. 

That the defendant corporations recover of the complainant their 
costs of this suit, taxed at the sum of forty-nine ;3, dollars, and 
also the further sum of two hundred dollars for their reasonable 
expenses necessarily incurred in zn this suit. 


By the court: A. H. DAVIS, Clerk. 
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UnITED StTATEs OF AMERICA, 
District of Maine, ss: 

I, A. H. Davis, clerk of the circuit court of the United States for 
the district of Maine, hereby certify that the foregoing contains a 
true and perfect copy of the record and of all proceedings in the 
cause, Jane S. Robison v. The Female Orphan Asylum of Portland 
et als., determined at the April term of said court, A. D. 1884. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court this seventh day of October, A. D. eighteen 
hundred and eighty-four. 

[Seal of the Circuit Court, Maine. ] 


. 


A. H. DAVIS, Clerk. 


Endorsed on cover: Maine C.C.U.S. No.108. JaneS. Robison, 
individually and as executrix of Robert I. Robison, deceased, ap- 
pellant, vs. The Female Orphan Asylum of Portland, The Portland 
Widows’ Wood Society, and The Home for Aged Women. Filed 
15th ‘October, 1884. 


Toe P 
2 8 petmaggeweyer 
os —e * 


wen fm “ss Ch ae aad Pad 


-— ™ 


‘ 
oor ee 
= ‘ 4 rr -- oes Se ete 
a 7p eee OOS @ ay 
’ 
A 


SUPREME COURT OF THE UNITED STATES, 
OCTOBER ‘TERM, 1887, Se 
No, 108. : 
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JANE S. ROBISON, Individually and as Executrix of Robert I.) Sa 
Robison, deceased, Appellant, 


Us. 


THE FEMALE ORPHAN ASYLUM OF PORTLAND, THR, 
? PORTLAND WIDOW’S, WOOD SOCIETY, and 
THE HOME FOR AGED WOMEN. 


APPELLANT'S BRIEF. 


r . 
| : ELIHU ROOT. 
| | 
| SAMUEL B. CLARKE, 
Of Counsel. 


BURGOYNE QUICK PRINTING CO., COR. WALKER AND CENTRE, N. Y. 
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Supreme Court of the United States. 
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Jans S. Rontson, individually and 
as Exeoutrix of Robert I. Robison, 


deceased, 
Appellant, 


* AGAINST 


THE FEMALE ORPHAN ASYLUM OF 
PorTLAND, THE PoRTLAND WIbDows 
Woop Society and THE Home 


FOR AGED WOMEN, 
Respondents. 


APPERAL FROM THE Crrcurr Court oF THE UNTTED 
STATES FOR THE Dinrrictr oF MAINE. 


Brief of Counsel for Appellant. 
The suit is for the construction of a will, 


The Dill sets out the will In All as follows : 

* 1, Robert TL Robieon, af Povthand in the State of 
Maine, beng ty a sound disposing mid and memory, 
we make and publish this wy last will and teatament, 
Awd, fret, may will is that my executear see that my 
bealy be banted ta a decent and proper manner da the 
family vault in the Rastern Cemetery in the City af 
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Portland, aforesaid, Secondly, IT will all my just debts 
be paid in full, and from the balance I will that with 
whatever property may be standing in my wife's, Jane S. 
Robison’s, name, at the time of my death, that my 
executors make up ‘said amount to the sum of eight 
thousand and five hundred dollars, it being the amount, 
or thereabouts, which she received from her father and 
mother estates, it being my will that the principal 
shall be kept good to her and her heirs, but not the in- 
terest. This is to be in full for all claims she may 
have on my estate arising out of the use of her 
property. Thirdly, I further will that she may have 
the income of all my estate, she having the right to 
spend the same, but not to have it accumulate for her 
heirs. Fourthly, it is my will that if my sister, Ann 
Smith, wife of Jacob Smith, of Bath, in the State of 
Maine, and Eleonora Cummings Robison, wife of 
Thomas Weeks Robison, of Kingston, Canada West, be 
living at the death of myself and wife, Jane S. Robison 
aforesaid, that they or the one that may be then living 
shall have the income of all my estate as long as_ they 
may live, and at their death to be divided in three 
parts, one-third part of the income to go to the Port- 
land Femaie Orphan Asylum, one-third of the income 
to the Widows’ Wood Society, and one-third of the in- 
come to the Home for Aged Indigent Women, all of the 
City of Portland and State of Maine. . Lastly, I do 
nominate and appoint my wife, Jane S. Robison, and 
John Rand, Esq., to be my executors of this my last 
will and testament. 

* In testimony whereof, I have hereunto subscribed 
my name and affixed my seal this thirty-first day of 
October, in the year of our Lord one thousand eight 
hundred and sixty-two. 

(S'd.) Rosert I. Rosison [L. s. | 


Signed, sealed and declared by the said Robert 
Ilsley Robison to be his last will and testament in the 


8 


presence of us, who, at his request and in his presence, 
have subscribed our names as witnesses hereto. 
Cras H. Apams. 
B. F. Haran. 
Jason BErry.” 


The bill alleges that the testator’s sisters, Ann Smith 
and Eleonora Robison died before the death of the 
testator, the testator’s wife, complainant in this suit 
being still living, and that thereby the gift to the 
charitable societies in the fourth paragraph of the will 
became inoperative and that the complainant individ- 
ually is entitled under the second and third subdivi- 
sions of the will to the absolute possession and owner- 
ship of all the said testator’s estate and not merely to a 
life interest in the property. 

The bill also alleges that controversies have arisen 
between the complainant, as executrix, and the charita- 
ble corporations, defendants in this suit, who claim that 
they are entitled to the body of the estate after the 
complainant’s death ; and it prays a construction of 
the will and that the trusts reposed in the complainants, 
as executrix, be declared. ° 

The answers of the defendants admit the death of 
Robert I. Robison at about the time stated in the com- 
plaint (namely, June 13, 1878); the due making and 
execution of the will, as set forth in the bill; and 
that the will has been admitted to probate and letters 
testamentary issued to the complainant, as alleged m 
the bill. The answers furth ‘r admit, in substance, that 
the defendants make claims to the testator’s property 
under the fourth subdivision of the will, substantially 
as alleged in the bill. 

The proofs show that the testator left about $8,000 
worth of real property situated in Portland, Maine, and 
over $15,000 worth of personal property consisting of 
bonds, shares of stock, promissory notes. and accounts 
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mostly situated in New York City (Record, pages 
10-11). 

The proofs also show that Ann Smith died September 
18, 1876, and Eleonora Robison died September 29, 
1863 (/dem). 

The proofs also show that the testator at the time of 
his death was a citizen of New York and domiciled in 
Brooklyn. This is shown by the deposition of Mrs. 
Robison (pages 13-15), and by the exemplified copy of 
the record of the probate of the testator’s will in the 
Surrogate’s Court of Kings County, New York (pages 
16-45). That record shows that the question of 
the testator’s domicile at the time of his death was 
litigated and decided between this complainant and 
these defendants before the Surrogate. 

The case was tried in the Circuit Court before the 
Circuit Justice and the District Judge, and a final 
decree entered adjudging the complainant to be en- 
titled only to the income of the estate during her na- 
tural life, and that the defendauts, under the fourth 
subdivision of the will, have the right from and after 
the death of the complainant to the perpetual income 
of the estate (page 45). 

From this decree the complainant has appealed 
(page 1). 


Assignment of Errors. 
Ist. The Circuit Court erred in holding that the com- 


plainant is entitled only to the income of the testator’s 
estate during her natural life. 


2d. The Circuit Court erred in holding that the fourth 
subdivision so-called in said bill of complaint of the 
last will and testament in said bill mentioned is opera- 
tive and valid, and was so at the time the said last will 
and testament took effect, and that the defendant cor- 
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porations acquired, under and by virtue of said fourth 
subdivision, rights and interests in the estate of said 
testator, to wit, the right from and after the death of 
the complainant to the perpetual income of said es- 
tate. 


3d. The Circuit Court erred in holding that the de- 
fendant corporations recover of the complainant their 
costs and expenses of suit. 


4th. The Cireuit Court erred in that it should have 
held that at the time said last will and testament took 
effect the said fourth subdivision of said will was in- 
operative, and that the defendant corporations acquired, 
under and by virtue of said will, no rights or interests 
whatever in the estate of said testator. 


Sth. The Cireuit Court erred in that it should have 
held that, under and by virtue of the second and third 
subdivisions of said will, the complainant, at the time 
said will took effect, became individually entitled to the 
absolute possession and ownership of all the testator’s 
estate. 


6th. The Circuit Court erred in thatit should have held 
that at the time said will took effect, and under and by 
virtue thereof, the complainant became and is individu- 
ally entitled to the absolute possession and ownership 
of all the personalty belonging to said testator’s estate. 


7th. The Cireuit Court erred in that it should have 
held with reference to the personalty of said testator’s 
estate that the defendants have no right or interest 
therein whatever, and that the complainant, as execu- 
trix, owes no duty to them or either of them in respect 
thereof. 
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BRIEF OF THE ARGUMENT. 
First Point. 


No interests in the testator’s property have been ac- 
quired by the respondents. 


This is clearly so if the provision in the fourth 
paragraph of the will relative to a division of the income 
of the estate among the respondents (which is the only 
mention of or reference to the respondents in the will) 
is dependent upon the condition expressed in that 
paragrach of the testator’s sisters surviving himself and 
his wife. For the sisters died before the testator, and 
the wife is still living. A fulfillment of the condition, 
therefore, is and has always been, since the will took 
effect, impossible. 

Hence the main question for discussion under this 
point is whether that provision is so conditioned. 


A. The fourth paragraph as a whole is somewhat un- 
grammatical. Note the words which we _italicise : 
“ Fourthly, it is my will that if my sister(s), &c., be 
living at the death of myself and wife, that they, &c., 
shall have the income, «ec., as long as they may live, 
and at their death fo be divided, &c.” Clearly one of the 
twoitalicised “thats” is superfluous. Clearly, also, “ to 
be divided” marks a break in the sentence, and a fresh 
start with another form of expression. The sentence is 
sapable of being read (omitting the first “that”; in- 
serting “that” before “at their death,” and changing 
“to” in “ to be divided” to “ it”) as follows: “ Fourthly, 
it is my will, if my sister(s), &e., be living, &e., that they, 
&e., shall have the income, &c., and that at their death 
it be divided, &c.” So read, there can be no doubt 
that the condition controls both of the subordinate 
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clauses, as well the one providing for a division among 
the respondents as the one providing for the sisters’ life 
interest. 

It is possible, however, to omit the second ‘“ that” 
instead of the first one. This in form would place the 
condition in the body of the first subordinate clause. 
Would the second subordinate clause thereby be taken 
from under the control of the condition? In arriving at 
this question we have supposed the syntax of the 
second clause to be amended by changing “ te” in “ to 
be divided” to “ zt,” and by inserting “ that” before “ at 
their death.” But this is not very material. The 
questicn would be the same if the second clause were 
left just as the testator wrote it. Such elliptical ex- 
pressions have occurred in precisely similar sentences 
in other wills, and it has not been suggested that they 
raised any doubt as tothe meaning (Cattley vs. Vin- 
cent, 15 Beav., 198; Doe vs. Watson, 8 How., at p. *271). 

It seems hardly doubtful that this question must be 
answered in the negative. But if there be a doubt, 
considerations founded upon other parts of the will 
must be taken into account. 

If anything in this will is clear it is that the testators’ 
wife is to have, under the third paragraph, an interest 
in the property that shall last during her life, aé least ; 
the only question being whether it shall not last longer. 
We understand that the respondents do not deny this ; 
at any rate, the Circuit Court held the wife was entitled 
to the income “ during her natural life.” Now suppose 
that the second clause of the fourth paragraph relating 
to the respondents were unconditioned by what pre- 
cedes it in that paragraph. We should then have in 
this will the two following substantive provisions which 
would have to be construed together and reconciled, 
viz.: first, a provision that the wife may have the in- 
come of all the estate (without specification of the time 
during which she may have it) ; and second, a provision 
that at the death of the testator’s sisters the income of 
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all the estate is to be divided among the respondents. 
These two provisions can stand together only by sup- 
posing that the wife’s interest is to be for the life of the 
testator’s sisters only ; which is a result clearly in con- 
flict with the general intent in favor of the wife mani- 
fested by the will. 

A possible alternative to this (and the only one, so 
far as we can see) is to defne the wife's interest as one 
for her life and make the division among the respond- 
ents take effect upon her death. At this stage of the 
argument it may not be a sufficient objection to this 
that it begs the whole question whether the wife's in- 
terest is not more than a hfe interest. But it certainly 
is a valid objection that this alternative requires a con- 
siderable addition to the language of the will. Some 
such phrase as “so long as she may live” must be in- 
serted in the third paragraph, or some such phrase as 
“my wife also being dead” must be inserted in the 
second clause of the fourth paragraph. 

Hence the supposition that the second clause of the 
fourth paragraph relating to the respondents is not con- 
ditioned by what precedes it in the same paragraph 
leads to one of two conclusions (that the wife’s interest 
lasts no longer than for the life of the testator’s sisters, 
or that considerable additions must be made to the lan- 
guage used by the testator) either of which would ap- 
pear to be a sufficient reason for rejecting the supposi- 
tion, and for holding that the contingency of the sis- 
ters surviving the wife rules the whole fourth para- 
graph, as well the second clause as_ the first. 


B. The Court may obtain some assistance in deter- 
mining this question by looking into the decisions upon 
provisions in wills substantially similar to this fourth 
paragraph. 

In Doe vs. Watson, 8 How., 268, the testator made 
several devises to his grandchildren, John Parrock and 
Sarah Parrock, their heirs and assigns, adding : 
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‘“‘ Provided always, and the legacies hereinbefore de- 
vised to the said John and Sarah, are upon this special 
condition, that if both my said grandchildren shall hap- 
pen to die under age and without any lawful issue, then 
it is my will that one-fourth part of all and singular the 
real and personal estate to them before devised shall go 
to the monthly meeting of the people called Quakers, 
and the other three-fourth parts to be equally divided 
between Sarah Smallwood and others, and to the survi- 
vors or survivor as tenants In common forever.” Said 
Sarah Parrock and John Parrock died without issue, 
but after they arrived at full age. The action was 
ejectment, the lessors of the plaintiff claiming title 
from the Smallwoods mentioned in the will. The Circuit 
Court charged the jury that “ the devise over to plain- 
tiff’s ancestors * * * never took effect by reason 
of the devisees, * * * John Parrock and Sarah 
Parrock having both arrived at full age.” This Court 
held this charge to be free from error, and therefore 
necessarily decided that the concluding clause of the 
provision of the will above quoted was dependent upon 
the condition of John Parrock and Sarah Parrock 
dying “‘ wnder age and without lawful issue,” though the 
only question discussed appears to be whether “and” 
in the condition ought not to be changed to “ or” so 
as to read “ under age or without lawful issue.” 

In Cattley vs. Vincent, 15 Beav., 198, the provision 
construed was as follows: “I give the residue of my 
property in the funds, or elsewhere, to be equally divided 
between my nephew, Robert Vincent, and my niece, 
Marion Sandon, wife of J. K. Sandon, and also the 
reversion of above annuities as these shall be, to be 
divided between my nephew, Robert Vincent, and his 
sister, my niece, Marion Sandon, and 7¢f Afr. Sandon 
survives my niece, for him for life, and afterwards to be 
equally divided between their four children, which I leave 
in trust to my nephew, Mr. Vincent ; and I also appoint 
him my executor and residuary legatee.” Mr. Sandon 
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survived the testatrix but died in the lifetime of his 
wife. A suit being brought by a purchaser from one of 
the four children against the trustee, the question was 
presented whether the four children took anything un- 
der the clause in which they are mentioned or whether 
their mother took a moiety of the property absolutely. 
The Court held: “I think that in the event which has 
happened the children took no interest in the fund. 
The obvious meaning of the will is that they are only 
to take if Mr. Sandon survived his wife. The clause is 
‘if Mr. Sandon survives my niece, for him for life, and 
afterwards to be equally divided between their four 
children.’ Mr. Sandon, therefore, was not to take 
unless he survived his wife, and in that case only the 
property was to be divided between the children.” 

Jarman on Wills (Randolph & Talcott’s Ed., 446,) 
sums up the results of the decisions as follows : “ When 
a contingent particular estate is followed by other limi- 
tations, a question frequently arises whether the con- 
tingency affects such estate only or extends to ten 
whole series. The rule in these cases seems to be that 
if thé ulterior limitations be immediately consecutive on 
the particular contingent estate in unbroken continuity 
and no intention or purpose is expressed with reference 
to that estate in contradistinction to the others, the 
whole will be considered to hinge on the same con- 
tingency, and that, too, although the contingency relate 
personally to the object of the particular estate, and 
therefore appear not reasonably applied to the ulterior 
limitations. Thus when an estate for life is made to 
depend upon the contingency of the object of it being 
alive at the period when the preceding estates deter- 
mine, limitations consecutive on that estate have been 
held to be contingent on the same event for want of 
something in the will to authorize a distinction between 
them.” 


C. The remarks of Mr. Justice Purnam in Carpenter 
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vs. Heard, 14 Pick., at p. 457, are appropriate in this 
case. That learned Judge says (referring at the outset 
to the opinion of Chief-Justice WILLEs in Fulham vs. 
Wicket?) - “He lays down this proposition, that there 
is no book or case in which it is said, ‘if the 
first devise be void, and there be a_ subse- 
quent devise to another upon a_ contingency 
which never happens, that the subsequent devisee 
shall take the estate, though the contingency never 
happens, because the first devise is void.” He pro- 
ceeds to show that the devise of Waith to his wife and 
sisters was upon three contingencies: 1, if a child 
should happen to be born; 2, if it should die before 
twenty-one ; and 3, if it should die without issue. If 
those contingencies should happen the devise was to 
take effect. None of them did happen. No child was 
born, and the testator had not said what he would have 
done with the property in that event. It seems to us 
that any rule contradicting that position of Chief-Jus- 
tice WILLES must be subversive of the right of disposing 
of property by will. Nobody questions that right, and 
nobody doubts that it may be exercised according to 
the will of the owner, although it may be whimsical, 
inexpedient or capricious, if the intent be clearly mani- 
fested and not inconsistent with the requisitions of the 
law. To say, therefore, that an estate given to one 
upon a contingency which does not happen shall vest 
notwithstanding, is to defeat and not to execute the 
will. Whether the provision be reasonable or not, is not 
the question ; did or did not the testator intend to have 
the estate vest absolutely, or only upon the happen- 
ing of certain events, is the matter to be considered. 
If the event that happened was not foreseen or 
provided for, but was a case omitted, then the rule. 
is clear that the heir shall take, for as_ has 
been said, the right of the heir is established by law, 
unless it be clearly taken away by the will. And it is 
very difficult to see how the heir can be disinherited 
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by a contingent disposition which never took effect. It 
is no answer to say, thatif the event that has hap- 
pened had occurred to the mind of the testator, the 
same reasons which induced him to make the other dis- 
position of the property on the contingencies which 
have failed, would have induced him to extend it, so as 
to include the case or event that has happened. This 
is no answer, because we cannot judicially know it. 
He might or he might not have done so. But we do 
judicially know the established right of the heir, and 
cannot permit him to be disinherited upon conjecture.” 
And again he says (p. 460): ‘It is not for the Court to 
question the expediency of the contingency. It is not 
for the Court to say that the bequest was absolute, 
when the testator has said it should be contingent; or 
to say that it should vest, when the contingency las 
not happened.” 


Second Point. 


The condition of the fourth paragraph of the will 
having become impossible of fulfillment by the death of 
both of the testator’s sisters before the will took effect, his 
whole estate is vested absolutely in the appellant individ- 
ually. 


Of course there is no question but that this is so, 
with reference to the property covered by the second 
paragraph of the will. The only question is as to the 
property to which the third and fourth paragraphs re- 
Jate. Our contention as to this property is that prima 
facie the gift of the income of it to the appellant in the 
third paragraph carries also the capital absolutely un- 
less there is something in the rest of the will which, 
fairly construed, shows an intention to make a different 
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disposition of the capital or to limit the time of its en- 
joyment ; that an adequate meaning can be given natu- 
rally to every other part of the will without imputing 
any such intention to the testator; that therefore the 
presumption controls and carries the property to the 
appellant. 


A. It is an established principle of construction that 
a gift of the “income,” or of the “ rents and profits” of 
property carries with it the capital from which the 
income or the rents and profits arise unless other parts 
of the will show that some other disposition of the 
capital was intended, and that the duration of the 
estate in the capital is unlimited unless other parts 
of the will show a limit, in which case the estate in the 
capital lasts until the limit is reached. 


The rule is thus stated : 


By Theobald (on Construction of Wills, p. 243 ; 
London, 1876) : “The gift of the income of prop- 
erty to a person without more, is a gift of the 
capital where no other disposition of the capital is 
made.” 

By Roper (on Legacies, Vol. 2, p. * 1480): 
“In the preceding subdivisions we have seen that 
the cases establish the rule of construction that a 
gift of the interest or produce of a fund without 
limit as to time amounts to a gift of the capital ; 
but where there are expressions in the will showing 
an intention to limit the gift of the interest as to 
time, that limit will be the measure of the gift.” 

By Sir William Grant (Adamson vs. Armitage, 
19 Ves., * 418): “ Prima facie a gift of the 
produce of a fund is a gift of that produce im per- 
petuity, and is consequently a gift of the fund 
itself unless there is something upon the face of 
the will to show that there is a different intention.” 

By Chancellor Kent (Earl vs. Grim, 1 John. Ch. 
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498-9) : “The interest of the proceeds of the sale 
of the Beekman street lot is here given to the six 
legatees, and the survivors of them, without limita- 
tion of time. It is an absolute bequest of the in- 
terest ; and is the money, then, to be always kept 
at interest so that the legatees and their represen- 
tatives may enjoy this interest forever? There is 
no sufficient reason why this bequest should be 
limited to the life of each legatee. The better con- 
struction is, that this was a bequest, not in joint 
tenancy, but in common, * * * (survivors 
meaning such of them as shall be living at the tes- 
tator’s death) * * * May we not apply to 
this case the rule acknowledged throughout the 
books, that a devise of the rent and profits of land 
is a devise of the land itself?” And he does ap- 
ply it. 

By Chancellor Johnson of Maryland (Boyle vs. 
Parker, 3 Md. Ch., 45) : ‘‘ Buta devise of the profits 
of the land does not ex vi termini pass the land, 
but only furnishes evidence of the intention of the 
testator that it shall pass ; and if, upon the face of 
the will 2 different intention is manifest that evi- 
dence is rebutted.” 

By the Supreme Court of Ohio (Collier vs. Grim- 
esey, 36 Ohio St., 21-22): “We do not question 
that a devise of the rents and profits or of the 
“ profits and benefits” of lands, without qualifica- 
tion or limitation, will impliedly carry the fee, but 
in order to determine whether there is such quali- 
fication or limitation we must look into the whole 
will with the view of ascertaining the sense in 
which the terms were used by the testator; and 
when such sense is ascertained, to give it the effect 
intended. Such terms cannot be held to carry the 
fee when it appears, from other parts of the will, 
that the fee is otherwise disposed of.” 


i i i 
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See also: 


Andrews vs. Boyd, 5 Greenleaf, 199. 

Earl vs. Rowe, 35 Me., 414. 

Sampson vs. Randall, 72 Me., 112. 

Mannox vs. Greener, L. R., 14 Eq., 456, 462. 

Gulick’s Executors vs. Gulick, 25 N. J. 
Kq., 324, 327-30; S. C., 27 N. J. Eq., 498. 


While the rule yields to satisfactory evidence of a 
different intention, it affords a controlling inference if 
the rest of the will shows nothing as to what is to be- 
come of the capital, or if its provisions are ambiguous 
and doubtful. , 
Paterson vs. Ellis, 11 Wend., p. 298, middle. 


B. The question therefore is whether there is any- 
thing in this will which shows affirmatively that the ap- 
pellant is not to have the capital of the testator’s prop- 
erty. 


C. The fourth paragraph of the will shows that under 
a certain contingency the testator intended that the ap- 
pellant’s interest in the property should cease with her 
life. That contingency has not happened and is now 
impossible. This paragraph goes no further than to 
cut down the appellant’s interest to a life interest if the 
contingency happens. It does not cut down her interest 
absolutely or in all events for the reason that it indi- 
cates nothing as to what is to become of the testator’s 
estate in case the contingency does not happen. 

Such a provision as we have here, the essential fea- 
tures of whichare, (1) a gift; (2) with no express limita- 
tion as to time of enjoyment; (3) followed by a pro- 
vision that, upon a specified contingency, the income of 
the capital shall go to a third person upon the death of 
the first taker ; and, (4) silence on the part of the tes- 
tator as to how the property shall be disposed of if the 
contingency does not happen, has frequently been be- 
fore the Courts of England and this country for con- 
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struction; and the decisions have been that where 
there were no other provisions to be dealt with the 
first taker and his representatives have the absolute 
ownership of the capital in case the specified contin- 
gency does not happen. 

Thus in Watkins vs. Weston, 32 Beav., 238, there 
was a devise to trustees to pav the income of three 
leaseholds to testator’s daughter, and if she died be- 
fore the leases expired, to accumulate the income for 
her children. She died childless. //eld that the ab- 
solute property in the leaseholds vested in her, sub- 
ject to be cut down to a life interest if she had chil- 
dren, and as she had none, her representatives, and 
not those of the original testator, took the property. . 

Again in Jennings vs. Baily, 17 Beav., 118, it is held 
that the fact of legacies being given to take effect upon 
the decease of a person to whom the income of property 
is given indefinitely, will only cut down the absolute 
interest to the extent of the legacies. 

In Gulich’s Executors vs. Gulick, 25 N: J. Eq., 324 
(S. C. on Appeal, 27 Id., 498), there was a gift of ten 
thousand dollars to the testator’s daughter, Abby 
Maria, to be invested in the name of lis executors and 
interest paid her free from the control of any man she 
might marry; “‘should she marry and have a child or 
children, then, after her death, I give the said $10,000 
to such child or children.” Abby Maria died childless 
and without having married. //e/d, that her executors 
were entitled to the $10,000, and that it did not fall 
into her father’s residuary estate. 

In /flarrison vs. Foreman, 5 Ves., *207, there was 
a gift of 40 / per annum annuities to Sarah Barnes for 
her life and after her death to P. and S. in equal 
moieties ; and in case of the decease of either of them 
in the lifetime of the said Sarah Barnes,” the testator 
gave the whole thereof to the survivor of them living 
at her decease, Both P. and S. died during the life, 
time of Sarah Barnes. //eld that the property went to 
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the representatives of P. and S. as tenants in common- 
the contingency upon which the whole property was to 
vest in one only of them not having happened and 
therefore the case being as though the grant had been 
simply and without any contingency to P. and S. In 
this case the Master of the Rolls, Sir Richard Pepper 
Arden says: ‘ Then the rule that I applied in Mackell 
vs. Winter, and that was admitted by the Lord Chan- 
cellor, takes place ; that if there is a clear vested in- 
terest the Court is only to see what there is to take it 
away ; and the only contingency is that in case of the 
decease of either of them in the life of Mrs. Barnes 
the whole is to go to the survivor. Neither of them 
was living at her death. That rule therefore that I 
applied in Mackell vs. Winter, and that I still think 
binding upon a Court of Equity, applies. There is a 
vested interest ; and the contingency upon which it is 
to be devested never happened. The vested interest 
therefore remains; as if that contingency had never 
been annexed to it.” | 


D. The provision of the third paragraph qualifying 
the gift of the income to the appellant by the state- 
ment that she is “ not to have it accumulate for her heirs” 
does not rebut the presumption. | 

Whatever construction is put upon the scope of the 
gift to the appellant, this provision against accumula- 
tion for heirs is probably without legal efficacy. The 
testator certainly intended that the appellant should 
“have” the income with the right to “spend ” it. This 
involves an absolute power of disposition with which 
the provision against accumulation for heirs is incon- 
sistent, as that provision is calculated to touch, not the 
acts of the appellant in dealing with the income, but 
the intention with which she may do such acts. There- 
fore the provision is invalid whether the will gives the 
appellant the testator’s property absolutely or only a 
life interest therein, just as would be the case if this 


18 


provision against accumulation for heirs followed an 
express gift of all the estate to the appellant to be held, 
used and enjoyed by her, her heirs, executors, adminis- 
trators and assigns forever. 


Howard vs. Carusi, 109 U. S., 725. 


However that may be, the provision indicates nothing 
as to what disposition is to be made of the capital of 
the property, and it is an intention on that point which 
must be found in order to rebut the presumption arising 
from the gift of the income. Force and effect can be 
given to the provision against accumulation consistently 
with an intention on the testator’s part that his prop- 
erty is to vest absolutely in his wife. What would have 
been the meaning of the provision if it had followed an 
express grant in the most ample terms of all the estate 
to his wife? Would it not have indicated merely the 
testator’s deliberate judgment that his wife during the 
rest of her days ought to allow herself all the ease and 
comfort which the whole income, if spent, would bring ; 
that her saving and frugal habits which had made the 
accumulation of the property possible ought no longer 
to dominate her; and that (her children being dead, 
Record, p. 14), she ought not to stint herself for the sake 
of collateral relatives? Is there any reason for saying 
that it means more than this in the actual will? Not 
that the testator loved the “heirs” less, but that he 
loved his wife more—this is the key to his meaning. 
As between them and her he indicates his wishes, but 
in declaring that she shall not have the income accum- 
ulated for them, he gives no hint as to what is to become 
of his property when she shall have died and can no 
longer enjoy it. 

In corstruing this third paragraph of the will an ar- 
gument against us may possibly be based upon the rule 
that when the same word is used more than once in a 
will it is presumptively always used in the same sense. 
Thus it may be said that the words “ the same” and 
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“it” in the phrase “ she having the right to spend the 
same but not to have it accumulate, &c.,” obviously re- 
fer to income in the immediately preceding phrase ; 
that those words (“ the same” and “it”) as used by 
the testator clearly mean income in the ordinary sense 
of the word ; and that therefore “‘ income ” as used in 
the preceding phrase ‘“ she may have the income, «&c.,” 
has its ordinary sense and does not include capital. 
This suggestion is without merit so far as this argu- 
ment is concerned for the reason that its application to 
the argument involves a substantial misconception of 
the foundation upon which the presumption which we 
invoke rests. That presumption does not rest upon 
the interpretation of the word “ income ;” it does not 
assume that ‘‘ income ” means or can ever mean “ capi- 
tal.” Its basis is the fact that there is an express gift 
of the income and the further fact that no disposition 
is made of the property from which the income arises. 
These facts raise the inference that the donee of the 
income is to have legal title to and ownership of the 
property which yields the income, and not a mere right 
to claim the income from some other person who is the 
owner of the property. 


kK. There is nothing else in the will which can be 
supposed to bear against the presumption arising from — 
the gift of the income and the fact that there is no 
disposition in terms of the body of the estate unless it 
be the difference in phraseology between the second and 
third paragraphs. 

The second paragraph in the fullest and most un- 
mistakable manner gives a part of the estate, amount- 
ing to $8,500, to the wife and her heirs absolutely, 
while the third paragraph gives her in express terms 
merely income. ‘The difference is so marked, so sharp, 
so clear that, considering these two paragraphs alone, 
it would probably justify the inference of an intent . 
which could only be that, as to the property affected 
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by the third paragraph, the wife was to have merely 
the income of it so long as she lived ; doubtless, too, 
this inference would be strong enough to overcome, not 
merely the presumption which we put forward, but also 
the presumption that the testator in making a will in- 
tended to leave none of his estate undisposed of. But, 
in determining whether this inference is permissible in 
this case, the fourth paragraph cannot be ignored. It 
is, of course, a cardinal rule for the construction of 
wills that they are to be construed as entireties and 
not per parcella. The fourth paragraph shows that 
there was to be a contingency under which the wife 
would have only a life interest. This fact is an adequate 
reason for expressing the gift in the third paragraph 
differently from that in the second paragraph. In 
other words, the inference which might properly be 
drawn from the second and third paragraphs, con- 
sidered alone, is neutralized by taking the fourth para- 
graph into account with them. 


I’. An obvious inference in favor of our construct- 
tion of the will is fairly to be drawn from the different 
ways in which an interest is given to the sisters in the 
fourth paragraph and to the wife in the third para- 
graph. The fourth paragraph expressly provides that 
the sisters (if they survive the wife) shall have the in- 
income, &c., “as long as they may live,” which shows 
that the testator knew well enough how to mark out 
precisely a life interest when that was all he intended 
to give. If his intention in the third paragraph was no 
broader than the creation of a mere life interest why 
did he not there too say “as long as she may live” ? 


“ 
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Third Point. 


No wmplication in favor of the respondents can fairly be 
made, and, if the Court is not satisfied that the appellant 
takes more than a life interest in the property, the conclu- 
sion must be that there is a partial intestacy. 


A. When an implied intention is relied on it is cus- 
tomary to support it by the presumption that a person 
who makes a will intends to dispose of his whole prop- 
erty and not to be intestate as to any part of it. That 
presumption is subordinate to another principle. The 
statutes regulating the transmission of property by 
will everywhere require that the testator’s intention 
shall be expressed in writing. The writing therefore, 
is not merely evidentiary ; it is of the essence of the 
matter. And the Courts are wont to say that they 
must be satisfied not only that the testator intended to 
dispose of his property, but that he has done it. 


B. It is not disputed that under some circumstances 
an intention may be implied which shall be con- 
trolling. But the circumstances under which this is al- 
lowable must be so persuasive or cogent that the infer- 
ence of intention can properly be said to be unavoidable 
or NECESSAYY, 

Thus Roper says (on Legacies, Vol. 2, p. *1471, end): 
“In the two preceding classes of cases the inference of 
intention was more or less strong, but because it was 
not necessary and indubitable the Court would not aid 
the supposed intention, conceiving it would be as- 
suming the power of making, rather than construing 
the will. But where the inference of intention ts neces- 
sary or unavoidable that the testator intended the 
legatee to take on an event not accurately described, 
the Court will, as we have seen in a preceding section 
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(p. *1439 e¢ seq.), if the event happens, aid the defect by 
implying the necessary words.” 

And Lord MANSFIELD says (Jones vs. Morgan, App. 
III., Fearne on Cont. Rem. [589] ): “ Much has 
been said at the bar on the meaning of the words 
necessary implication. Itis unfortunate when words 
happen to be made use of in the determination of 
causes, without a _ precise, clear, definite idea 
annexed to them; the great disputes of the 
world arise upon words. It has been said that 
% mecessary implication must mean, when there 
is a natural impossibility, that it should be otherwise. 
There never was such a construction put upon those 
words. 4 necessary implication is that implication aris- 
ing upon the words the testator has made use of, which 
clearly satisfies the Court what was his meaning. It is 
put in opposition to conjecture. Conjecture is when 
you suppose what would have been the testator’s mean- 
ing if he had had the whole case before him ; and what, 
if he had thought of such an event, he would have said 
upon it: This is a conjecture ; but for implication, you 
must find out his meaning, whether expressed or im- 
plied, from his words. If they have an express mean- 
ing, and he has made use of inaccurate words, you 
must construe his words ; if they are words of sense, 
or declarations which are no ways accurate in legal 
phrase, you must see clearly what is the testator’s 
meaning ; and if the testator’s meaning is doubtful, if a 
court of justice cannot say they are satisfied his in- 
tention was so, the whole will be void for uncertainty. 
Necessary implication, therefore, ts that which leaves no 
reom to doubt.” 


C. In this case an implication that the property goes 
to the respondents requires a finding : 


First. That the appellant’s interest under the will is 
for her life only. 


? 
? 
; 
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Sreconp. That the testator did not intend to make 
the division of his property among the respondents 
contingent upon the testator’s sisters surviving himself 
and his wife. 

Can the Court say that there is, upon the words of 
this will, “ no room to doubt ” as to either of these 
points ? 

‘ Exinv Roor, 
SAMUEL B. CLARKE, 
Of Counsel. 
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From the testimony in the case, it appears that 
Robert I. Robison died in 1878, aged seventy (70) 
years, — during all his life, until 1863, he lived 
in Portland, Maine; that in 1863, he closed his busi- 
ness and housekeeping in Portland, — all his proper- 
ty, however, remaining there to the time of his death, 
except what he carried about with him; that in 1863, 
he commenced wandering about, visiting various 
places, staying but a short time in any, stopping at 
hotels and boarding-houses, never voting, and very 
careful not to be in any particular place on taxday ; 
that he visited Portland and the White Mountains 
every summer} and in June, 1878, on his way to those 
places, he casually died in Brooklyn; that in 1862, he 
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made his Will and thought he had disposed of all 
his property; providing for his wife during her lite, 
and having no near relatives except two sisters, he 
gave all his property, upon the death of wife and sis- 
ters, to the three best Charities of his native place. 


This Will appears to have been probated in Kings 
County, N. Y., although, as Mr. Robison was neither 
a citizen nor resident of Brooklyn, it may reason- 
ably be doubted whether the Will was, or could be, 
honestly and legally probated in Kings County. 


The Complainant took possession of all the prop- 
erty, — under the easy laws of New York, gave no 
security for:it; and now asks this Court to declare 
that she is the absolute owner of it. 


We apprehend that it is quite evident from the 
Will itself, that Mr. Robison intended to dispose 
definitely of all his property; and we submit that it 
is equally evident that, subject to certain legacies, and 
upon failure of any near relatives, he intended that 
his property should go to these defendant Societies. 


i." 


That the intention of a testator, if it can be dis- 
covered, is to govern in the construction of a Will, is 
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too well settled ta require words, In Metcalf v. 
Framingham, 128 Mass. 371, a ease not unlike the 
present in principle, Mr. Chief Justice Gray lays 
down this doctrine very emphatically, and among 
other statements says, that in order to carry out the 
intention of the testator, the Court will “supply any 
“defect by implication, and so mould the language of 
“the testator as to carry into effect, as far as possible, 
“the intention which it is of opinion that he has on 
“the whole Will sufficiently declared.” The sub- 
stance of it being that the Court will carry out inten- 
tion of testator, if manifest, although testator did 
not use the strictly necessary technical words. 


- We submit that the manifest intention of the tes- 
tator cannot be defeated by any technicalities. 


Sisters died after making of Will, and before tes- 
tator; and complainant says: 


Devise to defendants was contingent, and 
absolutely dependent upon the sisters, o; one 
of them, surviving testator (and his wife), 
and taking under Will; that fourth clause of 
Will was but oxe legacy in two parts, and that 
as both sisters died before testator, a// lapsed. 


Sah Ae 


4 


If her premises were correct, perhaps her conse- 
quences might follow. 


But we submit that the legacy to defendant Socie- 
ties was not contingent on szsters surviving testator. 


In order to make a legacy contingent, the law re- 
quires that testator should expressly and distinctly 
declare so; and some writers say that he must go 
still further, and provide for the non-happening of the 
contingency. 


The words “if,” and “at their death,” do not make 
a contingency, but merely indicate when an estate 
shall take effect in possession. 
1 Jarman Wills 807, note 2, and cases. 


We would here incidentally remark, that even if 
complainant’s premises and conclusions were sound, 
we do not at present perceive how she becomes the 
absolute owner of all the estate, and entitled to a de- 
cree to that effect. 


Testator gave to his wife “the income of all his 
estate’; and it may be true that an absolute and un: 
qualified devise of the perpetual income of an estate 
amounts to a devise of the estate itself, Bat not so 
whenever Here fs a Gowixe over OF Eke Dycome after 


i) 


death of first devisee, or even a manifest intention to 
devise it over. In that case there is not a devise of 
perpetual income to the first devisee, —it is only a 
devise of it for life. The legal construction and effect 
of such devises rest upon the intention of testator ; 
and here it is quite evident that testator intended that 
his wife should have only the income /or her life. 


We apprehend that devise to respondent Societies 
Was not contingent and dependent. It is a question of 
construction and of untent of testator; dependent 
upon circumstances, and phraseology of whole Will, 
And here is a manifest intention to dispose of whedle 
estate,—to have no lapse of any part. The life estates 
show an intention to provide against a lapse. 


The recent cases go very strongly against allowing 
the lapse of a legacy, where there is fair ground for 
determining in what direction the estate is appointed 
to go, by terms of Will, in the event of the decease of 
the legatee. 

2 Redfield on Wills (2d Ed.), Section 8, 7, 
&c., and cases cited. 


A simple legacy to A will lapse by his death, dur- 
ing hfe of testator; but a legacy over after death of 
A will prevent a lapse. 


Even Where a bequest depends upon an Mtervening 
estate Under a Wall, and fs hus made to take effect 
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only at the termination of the prior estate; and the 
prior estate lapses by the death of the legatee, during 
life of testator, this will not defeat the estate over. 
2 Redfield Wills (2d Ed.), Section 8, 23, and 
cases cited. 
Prescott v. Prescott, 7 Mete. 141. 


Even if legacy to defendant Societies be con- 


‘ nected with legacy to sisters, a lapse of latter will 


not cause a lapse of former: especially where it is 
manifest intention of testator that former should not 
lapse. 
1 Redfield, Wills (3d Ed.), Ch. 10, § 41, 20,&c. 
2 Redfield, Wills (2d Ed.), Ch. 1, § 8, 7. 


Estate vested in defendant Societies on testator’s 
death. 


This was a conditional limttation,—and not acondi- 
tion precedent; and bequest to sisters being defeated, 
the limitation over to defendants takes effect. 


The only contengency to be found in the Will af- 
fects but the interest of the sisters, — is restricted to 
that estate. 


Subject discussed, and many cases cited in 
1 Jarman Wills (5th Ed.), 830, &c. 


‘and 
( 


The principal case upon which complainant is un- 
derstood to rely, is Carpenter v. Heard, 14 Pick. 449. 
_ The facts of that case are very unlike those at bar; 
and so far as the law there laid down has any applica- 
bility to this case, it would seem only to settle that 
the legacy to testator’s sisters lapsed by their death 
in the life-time of testator. This we have no occa- 
sion to question. 


The Revised Statute of New York, upon which 
the Complainant is understood to lean, — even if ap- 
plicable, is no obstacle to the defendants taking — 

both sisters died dcfore testator, 
and consequently 
ownership was suspended for only onze life (that of 
his wife), “in being a¢ the death of the testator.” 


JOHN RAND, 
Counsel for Respondenis. 
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THE NORTHERN PACIFIC RAILROAD CO. VS. RICHARD MARES. 1 


1 UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the supreme court of Dakota Territory, Greeting: 


Because in the reccrd and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court before 
you, between Richard Mares, piaintiff and respondent, and the 
Northern Pacific Railroad Company, defendant and appellant, a 
manifest error hath happened, to the great damage of the said 
Northern Pacific Railroad Company, as by its complaint appears, 
we, being willing that error, if any hath been, should be duly 
corrected, and full and speedy justice done to the parties aforesaid 
in this behalf, do command you, if judgment be given therein, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concérning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington, on the second Monday of 
October next, in the said Supreme Court to be then and there held, 
that, the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct that 
error what of right and according to the laws and customs of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, on the 8th day of October, A. D. 1883: 

[Seal Supreme Court of Dakota Territory. ] 
B. S. WILLIAMS, Clerk. 


2 | Endorsed:] In the Supreme Court of the United States. 

Northern Pacific R. R. Co., pl’ff in error, vs. Richard Mares, 
def’t inerror. Original writ of error. Copy. Filed July 31, 1884. 
B. 8S. Williams. 


3 TERRITORY OF Dakota, County of Cass: 
In District Court, Third Judicial District. 


RicHarD Mares, Plaintiff, 
vs. 
NORTHERN Paciric Rar~roap Company, Defendant. 
To Richard Mares, plaintiff, and to his attorneys, Briggs & Elders, 
Wilson & Gale,and Wilson & Ball, and to the clerk of said court: 


Please take notice that the defendant in the above-entitled action 
hereby appeals to the supreme court of the Territory of Dakota 
from the judgment therein made and entered in the said district ” 
court on the 10th day of April, 1884, in favor of the plaintiff in 
said action and against the defendant, and from the whole thereof ; 
also from the order denying and overruling defendant’s motion for 
a new trial in said action, dated March 18th, 1884, and filed therein 
April 3rd, 1884. 

Dated Fargo, D. T., May Ist, 1884. 

W. P. CLOUGH & 
THOMAS & BENTON, 


i hewn LOD Defendant's Attorneys. 


THE NORTHERN PACIFIC RAILROAD CO. VS. 


We hereby admit personal service of a copy of the within notice 
of appeal this 1st day of May, 1884. 
THOMAS WILSON & 
WILSON & BALL, 
Plaintiff’s Attorneys. 


N. C. MORGAN, Clerk, 
By E. R. WILSWELL, Dep. 


4 TERRITORY OF Daxora, County of Cass: 
District Court, Third Judicial District. 
RicHARD Mares vs. NORTHERN Paciric RAILROAD COMPANY. 


Whereas the defendant in the above-entitled action is about to 
appeal to the supreme court of the Territory of Dakota from the 
judgment rendered and entered against it in said action in said dis- 
trict court in favor of the plaintiff, on the 10th day of April, 1884, 
for the sum of twenty thousand dollars damages and thirty-six and 
7°y dollars costs, making the total sum of $20,036.25: 

Now, therefore, in consideration of the premises and of such ap- 
nage we, the undersigned, the Northern Pacific Railroad Company, 

y W. P. Clough, its attorney, and Chauncy W. Griggs, of Saint 
Paul, in the State of Minnesota, and Patrick H. Kelley, of the same 
place, and Geo. 8. Barnes, of Fargo, in the Territory of Dakota, as 
sureties of the Northern Pacitic Railroad Company, do hereby 
jointly and severally undertake and promise on the part of the ap- 
pellant that the said appellant, the defendant in said action, will 
pay all costs and damages which may be awarded against it on 
appeal, or on the dismissal thereof, not exceeding the sum of two 
hundred and fifty dollars; to which amount we acknowledge our- 
selves jointly and severally bound. 

And whereas the appellant is desirous of staying the execution of 
said judgment so appealed from, we do further, in consideration 
thereof and of the premises, jointly and severally undertake and 
promise and acknowledge ourselves further jointly and severally 

bound in the further sum of twenty thousand thirty-six and 
5 twenty-five one-hundredths dollars ($20,030.25), being the 

amount of said judgment and the amount therein directed 
to be paid; that if the said judgment appealed from or any part 
thereof be affirmed, or the appeal be dismissed, the appellant will 
pay the amount directed to be paid by said judgment, or the part 
of such amount as to which the judgment shall be affirmed, if it 
be affirmed only in part, and all damages and costs which shall be 
awarded against the appellant upon the appeal. 

Dated April 28th, 1884. 

NORTHERN PACIFIC RAILROAD 
COMPANY, 
By W. P. CLOUGH, Its Attorney. 
CHAUNCY W. GRIGGS. 
PATRICK H. KELLY. 
G.S. BARNES. 


Filed May Ist, 1884. 
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RICHARD MARES. 


STATE OF MINNESOTA, me 
County of Ramsey, 


Chauncy W. Griggs and Patrick H. Kelley, being duly sworn, 
each for himself and not for the other, deposes and says that he is 
a resident and freeholder of Saint Paul, in the State of Minnesota, 
and that he is one of the sureties who executed the foregoing un- 
dertaking, and that he is worth double the amount specified therein 
over and above al] his debts and liabilities and over and above all 


exemptions. , 
PATRICK H. KELLY. 
CHAUNCY W. GRIGGS. 


Subscribed and sworn to before me this 29th day of April, 1884. 
[NOTARIAL SEAL. | E. 8S. STEVENSON, 
Notary Public, Ramsey Co., Minn. 


6 TERRITORY OF DAKOTA, 
County of Cass, 


George S. Barnes, being duly sworn, deposes and says that he is a 
resident and freeholder of Fargo, in the county of Cass and Terri- 
tory of Dakota, and that he is one of the sureties who executed the 
foregoing undertaking, and that he is worth double the amount 
specified therein over and above all his debts and liabilities and over 
and above all exemptions. 


| G. S. BARNES. 
Subscribed and sworn to before me this 1st day of May, 1884. 
[NOTARIAL SEAL. ] CHARLES W. DARLING, 


Notary Public, Cass Co., D. T. 


We hereby admit personal service of a copy of the within under- 
taking this lst day of May, 1884. 
THOMAS WILSON & 


WILSON & BALL, 
Plaintiff’s Attorneys. 


N. C. MORGAN, Clerk, 
By E. R. WISWELL, Dep. 


Filed May Ist, 1884. 


7 TERRITORY OF DAKOTA: 


In the District Court in and for Cass County, Third Judicial 
District. 


RicHARD Mares, Plaintiff, 
against 
THe NoRTHERN PacrFic RAILROAD ComMPANY, Defendant. 


The Territory of Dakota sends greeting to the Northern Pacific 
Railroad Company, defendant: | 
You are hereby summoned and required to answer the complaint 
of the above-named plaintiff, a copy of which complaint is hereto 
annexed and herewith served upon you, and toserve a copy of your 


4 THE NORTHERN PACIFIC RATEROAD CO. VS, 


answer on the subseribers, Briggs and Elders, at their office, in the 
city of Farge, Cass county, Dakota Territory, within thirty days 
after the service of this summons on you, exclusive of the day of 
such service; and if yeu fail to answer said complaint within the 
time aforesaid the plaintiff will apply to the court for the relief 
demanded in the complaint, 
Dated November 16th, 1882. 
WILSON & GALE, 
Winona, Minnesota, 
: BRIGGS & ELDERS, 
Fargo, Dakota Territory, 
Attorneys for Plaintiff. 


8 TERRITORY OF Daxota, County of Cass: 


District Court, Third Judicial District. 


RicHarRD Mares, Plaintiff, 
against 
THE NORTHERN Paciric RAILROAD Company, Defendant. 


The plaintiff complains and alleges— 
I. 


That the defendant is and for five years last past has been a cor- 
poration created and organized under the laws of the United States, 
and especially under an act of Congress entitled “An act granting 
lands to aid'in the construction of a railroad and telegraph line 
from Lake Superior to Puget Sound, on the Pacific coast, by the 
northern route,” approved July 2nd, A. D. 1864, and the acts 
amendatory thereof. 


IT. 


That defendant has during all the time aforesaid owned and 
— and still owns and operates a line of railroad from the city 
of Duluth, on Lake Superior, in the State of Minnesota, to the city 
of Bismarck, in the Territory of Dakota; and during all of said 
time had and used a yard at the city of Fargo, on said line of rail- 
road, in said Territory, for the purpose of its said road. | 

And in said yard defendant has all the time aforesaid been 

9 accustomed to and did switch and distribute very many cars 

each day and each night, and was accustomed to and did 

then and there make up trains of cars each day and each night, and, 

for the purpose of aiding in and performing said work, it (defendant) 

had and used during all the time aforesaid, a switck-engine, so 
called, or a locomotive propelled by steam. 

And on the said switch-engine, used and while being used for the 
purpose aforesaid in the said yard, at the time of the injury to the 
plaintiff hereinafter charged, this defendant employed and had as 
an engineer one Norman A. Bassett; that said engineer was a man 
of hasty and excitable disposition and ungoverned, violent, and 
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RICHARD MARES, 


hasty temper and was and had fora long time been, while in the 
employ of this defendant as engineer, acoustomed to become unduly 
and dangerously excited and angry, and while under the influence 
of anger or excitement, and while in the performance of his duty as 
engineer, was and had been aceustomed to act and conduct himself 
as engineer in a most reckless manner, causing great danger and 
peril to his fellow-servants and especially to the et on the 
train or cars attached to or moved by the engine on which he was 
engineer. 

That the defendant well knew and by the use of reasonable dili- 
gence might have and would have discovered and known long before 
the injury to the plaintiff (hereinafter referred to) that the said 
Bassett was hasty and reckless and ill-tempered in the performance 
of his duties as engineer, and that he was, therefore, an unsafe and 

unfit person to be engineer. The plaintiff further avers that 
10 the said engineer was, at the time of the injury hereinafter re- 

ferred to, and for a long time prior thereto had been, negligent, 
unskillful, unfit, and incompetent to act as engineer of said switch- 
engine or of any engine or locomotive; of which facts the defendant 
had notice and knowledge, and by the use of ordinary diligence de- 
fendant would have discovered and learned that he was a negligent 
and an unfit, unskillful, and unsafe engineer. 

And this plaintiff had not notice or knowledge prior to the in- 
jury to him hereinafter referred to that the said engineer was for 
any reason or on any account an unfit or unsafe person to act as 
engineer. 


ITT. 


That on the 31st day of October, A. D. 1881, at the said city of 
Fargo, in the said Territory of Dakota, this plaintiff was in the em- 
ploy of the defendant as a brakeman, in the said yard of the defend- 
ant at Fargo, and was required in the performance of his duties as 
switch-brakeman to set or fasten or to loosen the brakes of the cars 
which were being switched or moved in the said yard, and he was 
at the time and place aforesaid required to perform the said duty on 
the cars of the defendant, which were being switched and moved by 
the engine in which the said Bassett was engineer, and in the moving 
of cars it was his duty as brakeman to give signals to the said en- 
gineer and of the said engineer to obey such signals; that at the 
time (Oct. 31st, 1881) and place aforesaid, and while this plaintiff, 
in the performance of his duties as brakeman as aforesaid, was upon 

the top of the freight car (part of a train) being removed in 
11 the said yard by the engine in which the said Bassett was en- 

gineer, and while the said Bassett had control of and was 
managing said engine, this plaintiff, as it was his duty to do, gave 
the said engineer a signal to move and “ back” the cars attached 
to the said switch-engine the length of a certain number of cars in- 
dicated by the signal. 

And the plaintiff, as he was in duty required to be, was standing 
on the top of the rear car so being moved backward, and before said 
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tended to be removed and the distance which the signal, given by | 
this plaintiff, required them to be removed the said engineer un- | 
skillfully, negligently, recklessly, and suddenly, and contrary to his 
duty, stopped and reversed the said switch-engine and the cars 
attached thereto and thereby threw the plaintiff off the rear car, 
where he was standing and where it was his duty to stand, to 
the ground, and thereupon the said engineer suddenly, negligently, 
recklessly, and violently and unskillfully then and there, and before 
the plaintiff had time to or could move out of the reach of the cars 
or off the track, moved and pushed the said engine and cars back- 
ward upon said track and on to and over the plaintiff, and thereby 
greatly injured the plaintiff and crushed and broke both of his legs, 
so that it then and there became and was necessary to amputate 
them, and they were then and there on account of the said injuries 
amputated, and this plaintiff then and there and ever since has on 
account of the injuries aforesaid suffered great pain and been put 
to great expense for physicians and surgeons to amputate his said 
legs and to cure and heal him, and he has paid out or become 


‘hable to pay by reason of the injuries aforesaid to said physicians 


and surgeons the sum of $300, and for medicine and nurses the 

sum of $200; and he will always hereafter so long as he may live 

suffer great pain and be unable to perform any work or labor. 

12 That he has suffered damages “ the said injuries to the 
amount of twenty-five thousand dollars. : 

Wherefore the plaintiff demands judgment against the defendant 

for the sum of twenty-five thousand dollars besides his costs and 


disbursements in this action. 
WILSON & GALE anpb 
BRIGGS & ELDERS, 
Plaintiff’s Attorneys. 


13 STATE OF MINNESOTA, tos: 
County of Winona, f° 


Richard Mares, being first duly sworn, deposes and says that he 
is the plaintiff in the above-entitled action ; that he has heard read 
the foregoing complaint and knows the contents thereof; that the 
same is true of his own knowledge, except as to those ‘matters 
therein stated on information and belief, and as to those matters 


he believes it to be true. 
RICHARD MARES. 


Subscribed and sworn to before me this 28th day of November, 


A. D. 1882. 
H. W. HILL, 
Notary Public. 
14 [Endorsed :] Territory of Dakota, district court. Richard 
Mares, plaintiff, ws. N. Pac. R. R. Co. Summons and com- 


plaint. Original. 
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RICHARD MARES. 


Due service of a true copy of the within summons and com- 
plaint is hereby admitted on this 30th day of November, A. D. 


1882. 
W. P. CLOUGH, 
Attorney for Defendant. 


15 Answer of the Defendant to the Complaint of the Plaintvff. 
TERRITORY OF Dakota, Cass County : 
District Court, Third Judicial District. 


RICHARD MargEs, Plaintiff, 
vs. 
NORTHERN PAcIFIC RAILROAD CoMPANy, Defendant. 


First. 


The defendant admits the allegations of paragraph 1 of the com- 
plaint. : 
Second. 


The defendant further admits that at or about the time stated in 
the second paragraph of the complaint the defendant owned and 
operated a line of railroad substantially as in said paragraph set 
forth, and that it had and used at Fargo a railroad yard substan- 
tially as in said paragraph alleged, and that it employed in said 
yard, during the time mentioned in said paragraph, one Norman 

A. Bassett as engineer in charge of a switch-engine then used 
16 for handling cars and trains of cars in the said yard. 

The defendant denies each and every allegation contained 
in the said second paragraph, save as hereinbefore expressly ad- 
mitted. 

Third. 


The defendant admits that at or about the time mentioned in 
third paragraph of the complaint the plaintiff was in the employ- 
ment of the defendant at the said yard and that the duties of the 
plaintiff as such employé were substantially as in the said para- 
graph set forth. | 

Defendant further admits that at or about said date the plaintiff 
was on the top of a certain car of the defendant in the said yard 
and that he, the plaintiff, then and there fell from the top of the 
said car and received injuries on account of said fall substantially 

of the character set forth. 
17 Further answering, the defendant denies each and every 
allegation in the said third paragraph contained, save as here- 
inbefore expressly admitted ; and it further denies that the damages 
suffered by the plaintiff on account of the said injuries exceeded 
the sum of $5,000.00. | 

As to whether the plaintiff has ever expended any sum of money 
whatever or has ever become liable to expend any sum of money 
whatever on account of medical or surgical treatment for his said 
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injuries, this defendant has no knowledge or information sufficient 
to form a belief; but this defendant avers that, nothwithstanding 
this defendant was under no obligation so to do, it did, nevertheless, 
as a matter of mere charity, cause the wounds received by the plain- 
tiff, as in the complaint set forth, to be dressed and all necessary 

surgical and medical treatment to be furnished to the plain- 
18 tiff, and all necessary care and attention, at the sole charge 

and cost of this defendant, during a long period after the 
happening to the plaintiff of the said injuries. 


Fourth. 


The defendant further avers that the said fall of the plaintiff and 
his said injuries resulting therefrom were solely caused either by 
the negligence of the plaintiff himself or by that of some one or 
more of the other nds nai of the defendant engaged at work to- 
gether with the plaintiff in the defendant’s said yard at the time 
of the happening of the said injuries, and not by any negligence or 
fault on the part of this defendant. 

Wherefore the defendant prays to be hence dismissed with its 
costs and disbursements in this action. 

W. P. CLOUGH, 


Att’y for Deft. 
Verification by att’y. 


19 TERRITORY OF DaKkoTA: 
In the District Court in and for Cass County, Third Judicial District. 


RicHarp Mares, PI’ff, 
| against 
THE NorTHERN Paciric RatitRoAD Company, Def’t. 


The plaintiff, replying to the new matter set up in the answer 
herein, denies the same and each and every allegation and part 
thereof. 

Dated Winona, Minn., Jan’y Ist, 1883. 

WILSON & GALE, | 
Winona, Minn. 
BRIGGS & ELDERS, 
Fargo, Dakota Territory, 
Att’ys for Plaintiff. 
STATE OF MINNESOTA, 
County of Winona, hes 


Richard Mares came before me personally, and, being duly sworn, 
doth say that he is the plaintiff in the above-entitled action ; that 
the foregoing reply is true of his own knowledge, except as to those 
matters therein stated on information and belief, and as to those 


matters he believes it to be true. 
RICHARD MARES. 


Subscribed and sworn to before me this 2nd day of Jan’y, 1883. 
[NOTARIAL SEAL. ] E. HILL, 
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20 Statement on Motion for A New Trial. 


TERRITORY OF Dakota, County of Cass: 
In District Court, Third Judicial District. 


RICHARD MARES 
v8. 
THE NorRTHERN Paciric RAILROAD COMPANY. 


This is an action for personal injury brought by the plaintiff 
against the defendant on the ground of alleged negligence on the 
part of the defendant, as set forth in his complaint. 

The defendant answered, to which answer reference is hereby 
made to show its contents. | 

The cause, being regularly called on the 26th day of June, 1883, 
at the regular June term of this court for said year, the clerk of 
this court drew from the trial jury box the ballots containing the 
names of twelve of the Jurors summoned, and said jurors, whose 


~ names had been drawn as aforesaid, were duly sworn to answer such 


questions as might be put to them touching their qualifications to 
act as jurors for the trial of said cause; and thereupon the plaintiff 
challenged for cause Ely Green, one of said jurors, under subdivision 
three of section 244 of the code of civil procedure of Dakota Terri- 
tory, and the defendant then and there resisted said challenge, and 
the following testimony was adduced on the trial of said issue: 


Question to said Ely Green. What is your relation to the Northern 
Pacific Railroad Company, Mr. Green; what is the nature of it? 
A. Well, I have a contract with them for furnishing feed for the 
stock that is shipped over the road. 
Q. That is a standing contract between you and them that you 
should furnish them feed ? 
21 A. Yes, sir. . 


By ATTORNEY FoR DEFENDANT: 


. Is this contract with the company ? 

. The Northern Pacific Railroad Company—yes, sir. 
. Or with the parties shipping over the road ? 

. No, sir; it’s with the company. 


OPO 


By ATTORNEY FOR PLAINTIFF: 


. Do they pay you so much per ton or so much per bushel ? 
Yes, sir. 
They agree to pay you so much per ton for the hay furnished ? 
. I furnish it and they allow me to charge the cattlemen—the 
men that have the cattle—so much per ton. 

Q. In other words, they employ you to furnish the hay and then 
they authorize you to charge the shipper so much ? 

A. Yes, sir. 

Q. Then you really are furnishing this hay under their employ ? 
Isn’t it a fact, Mr. Green, that you are furnishing this hay under the 
instructions of the Northern Pacific Railroad Company ? 


POO 
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A. No; I havea contract with them to furnish hay for the cattle 
shipped over this road and take care of the company’s stock-yards, 
and charge so much for the hay. 

Q. In other words, you agree to furnish hay for them and to take 
care of the stock-yards for them and to collect compensation for that 
from those who ship the stock ? 

A. Yes, sir. 

Q. That's it, isn’t it—over their road ? 

A. Yes, sir. 

22 By ATTORNEY FOR DEFENDANT: 

Q. Now, Mr. Green, do you get any compensation from the rail-. 
road company direct ? 

A, No, sir, 

Q. You make no remittance to them? 

A, Sir? 

Q. You send no money to them? 

A. No, sir. . 

Q. You have nothing to do with the company, except the fact 
that you enjoy the meres The of furnishing hay to the men wh areo 
taking stock over the road. Isn’t that the fact? 

A. Yes, sir. 

Q. You get your pay from the stockmen and from them alone, 
do you not? 

A. It comes indirectly from them; the railroad company collects 
it for me. 

Q. The stockmen pay for the hay, do they ? 

A, Yes, sir. 

Q. Men taking stock over the road pay for the hay? 

A, The greater part of it they pay the railroad company for; the 
railroad company collects it for me, 

Q. The company do not pay tor the hay ? 

A, Directly they do, 

Q. Well, that's simply a matter of accommodation: it's pad 
a ee Ure agents the stockmren pay for the bay, do they not! 

Ss, ST 

Q Pay you through the agent of the Oo? 

Ay Yea, st 

Q. He collects the money fr you simply as a mation af accord: 

dation te you? 
Ws A. The stockmen pay this when they pay their freight 
bills at the end of the road, 

Q. As a matter af accoramedation and convenience, the agent 
eallects the money far you ? 

x ba sit, EN 

. You give your bill te the agent? 

A, Pan of : as 

Q. Does any money come to you from the Northern Pacific Rail- 
read Company for the hay you furnish ? 

i It don’t come directly from them, it is only as they collect it 
me. 


> >) 
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The above and foregoing being all the testimony adduced upon | 
said issue as to the qualification of said Green— 

Thereupon the court sustained said challenge for cause, and the 
defendant, by its counsel, then and there duly excepted to said de- 
cision, 

And the plaintiff also then and there challenged Enon Youna, 
one of said jurors called and sworn as aforesaid, for cause, and the 
defendant then and there resisted said challenge, and the following 
testimony was then and there adduced on the trial of said issue. 


The following questions were put to said Young by plaintiff’s 
counsel ; 


Q. Mr. Young, let me ask you a few questions, please. You, as I 
understand you, state that you are doing business on the right of 
way of the Northern Pacific Railroad Company ? 

A. Yes, sir. 

Q. What kind of business? 

A. Lumber business, 

Q. How long have you been doing that business ? 

A. Four years, 

Q. Do they furnish to you a place for your yard ? 

A, Yes, sir, 
24 Q. Free of charge ? 
A. Yes, sir? 

Q. Yau have a right to remain there just as long as they permit 
you, and no longer . 

A. Yes, sir. 

Q. Then you are a tenant at sufferance—they furnish you the 
yround for your yard and for general use, but you have it just so 
ong as they permit you to remain there; when they don’t wish you 
to, they can turn you off? 

A, Thave a lumber yard on their right of way. T suppose they 
have a right to turn me off any time they choose, ; 

You are purchasing lumber and piling it there and doing 
Dusiness there ? 
“A, Yea, STN 
Ry AY eoRney FOR DeeENDANT: 

QQ You say you are ia the amber business > 

A, Yea, sin, 

& Na waload your lamber upon the night af way? 

“A, ARQ VA 

Q Phat right of way is not used at that place by the company, 
is it? 

A, Na sit, 

Q. ‘The company has no use for it at present? 

A, Not that I know of 

Q. Then the company simply does not interfere with you In your 
use of it? 
A. They gave me permission to use it. 
Q. How long have you been using it? : 
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A. Four years. 


Q. And have not been interfered with by the company during 


that time? 
A. No, sir. 

25 Q. You pay anything for the privilege? 
A. No, sir. 

The above and foregoing being all the testimony adduced upon 
said issue as to the qualifications of said Young— 

Thereupon the court sustained said challenge for cause, and the 
defendant, by its counsel, then and there duly excepted to said de- 
cision. 

Thereupon a jury was impanelled and duly sworn on said 26th 
day of June, 1883, and a the plaintiff, to maintain the issue 


on his part, under the pleadings in said action, introduced the 
following testimony : 


26 The Trial. Plaintiff’s Evidence. 


RIcHARD MAREs, called as a witness in his own behalf, being first 
duly sworn, testified as follows: 

Q. Mr. Mares, you are the plaintiff in this action ? 

A. Yes, sir. 


(Thereupon the defendant, by its counsel, objected to the intro- 
duction of any evidence under the complaint for the reason that. it 
does not state facts sufficient to constitute a cause of action; which 
objection was then and there overruled by the court; to which 
ee the defendant, by its counsel, duly excepted.) 


. What is your age? 
Twenty-six. 
You are twenty-six years of age? 
. Yes, sir. 
. How long ago were you injured ? 
. A year ago last November—or October, rather. 
What time in October, do you remember? 
. It was the 31st, I believe. 
. The 31st of October a year ago—that was in 1881 ? 
Yes, sir. 
Prior to that time, Mr. Mares, what has been your business ? 
A. Well, I had been farming in the summer time. 
27 Q. That is, the summer before that. Prior to that time 
what had been your business ? 
A. Blacksmithing, principally. 


OPOrPoOrorPoro 


Q. Your father is a blacksmith ? 

A. He is. ) 

Q. You learned your trade with him? 

A. I did. 
_ Q. Worked at it sometime. How long had you worked at your 
trade ? 


A. Well, I had worked at it off and on at different times probably 
nearly two or three years. 


a 
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Q. After you learned it how much could you have earned at your 
trade of blacksmith per day ? 


(The defendant objects to this question upon the ground that it is 
incompetent; which objection is overruled by the court; to which 
ruling the defendant duly excepts.) 


A. Well, I don’t know that I can really answer that question ; of 
course it depends something on where a man was. The general 
wages was 

Q. You need not state that. Mr. Mares, how long ago did you 
leave the business of blacksmithing ? 

A. Well, I haven’t done any blacksmithing for a year before I 
was hurt. About a year before I was hurt, I think. 

What did you go at when you left blacksmithing ? 
. I went onto a farm. 
Where ? 
. Southwest of Wheatland. 
In this Territory ? 
Yes, sir. 
+ you own a farm ‘there ? 
O. 
Q. Did you when you were hurt? 
A. I did. 
Q. How large a farm ? 
160 acres. 
Had you any improvements on it? 
I had. 
How much? 
I had about one hundred acres broke. 
Had you any stock on it? 
I had. 
What? 
I had four head of horses. 
. Did you say that you worked that farm the summer before 
yo came in here—the autumn of which you were hurt ? 

A. I did. 

Q. Then you came in here in the autumn ? 

A. Yes, sir. 

Q. How long before you were injured did you come into this 
place and go to work on this railroad? 

A. About two weeks, I believe. 

Q. Two weeks, according to your best recollection ? 

A. Yes, sir; it was. 

Q. Permit me to ask you what had been your health up until the 
time of this injury? 

A. It had been good. 

Q. Well, generally or always, how was that? 

A. Always. 

Q. Whether it was good or very good, you say, was always good ? 
A. Yes, sir. 

Q. Were you or were you not an able-bodied man ? 
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A. I were. 
Q. You say about two weeks before you were injured you came 
in here and engaged to work at what with this company ? 
29 A. At switching in the yard. 
Q. For the Northern Pacific Railroad Company ? 

A. Yes, sir. 

Q. In what yard ? 

A. In the Fargo yard. 

Q. Had you worked at the business of railroading, braking, or 

otherwise before; if so, where and when ? 

A. I had; the winter before I worked here in the Fargo yard. 

Q. The winter before? | 

A. Yes, sir. 

Q. Where had you worked the summer before that ? 

A. I worked on my farm. 

Q. And the winter before you came in here and worked in the 

yard all winter? 

A. The winter before I came—— 

Q. You worked the summer before you were hurt out on your 

farm ? 

Yes, sir. 

. The winter before that you worked in this yard ? 

Yes, sir. 

And the summer before that you worked on your farm ? 

Yes, sir. 3 

That’s right, is it? 

Yes, sir. 

9 eae you ever worked at railroading before ? 
ad. 

In what capacity, where, and how long? 

I was at work on the Northwestern one summer. 

Where? : 

. Between Sleepy Eve and Redwood Falls. 

Between Sleepy Eye and Redwood Falls ? 
A. Yes, sir. 

30 Q. That branch of that road 26 miles long? 
A. Yes, sir. 

Worked there all summer? 

. No; not all summer. 

. Well, about how long? 

. I was there about two months, I think, as near as I can re- 

member; something near that. 

Q. Well, I am merely getting your best recollection ; I don’t sup- 
ose you remember to a day or week; I want to get your best recol- 
ection. Had you, except the time you have now stated to us, ever 

worked at railroading before? 

A. I had. 

Q. Where and when? 

A. I never had worked but very little before that. 

Q. I don’t expect you can tell to a day. 
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A. I can’t tell just to the date; it was some two or three years 
before that. ) 
. About how long then ? 
. Well, only a short time. 
How long? 
. Well, ee to exceed two or three trips at a time. 
' Well, a trip would have been a day or two days, or what? 
. About two days. 
. Then you had worked about a week before that? 
. Yes, sir. 
— Now, have you given us all the railroading you have ever 

one { 

A. Yes, sir. 

Q. Now, Mr. Mares, when you came in here with whom did you 
employ to go to work, and what was your duty ? 

A. Mr. Fulton, I believe, was the man [ hired to. 

Q. Fulton? 

A. Yes, sir. 
31 Q. Was he the man who had charge of the yard here? 
A. He was. 

. You employed to go to work in the yard? 
. Yes, sir. 
. At what? 
. Switching. 
. By the way, you may state what is done in the yard here. 

Why, trains are handled that come in from the east; freight 
that’s shipped here is made into trains, arranged into trains, to send 
it over the road, and cars that come in here. Freights that come in 
are, placed at warehouses and freight houses and lumber yards, and 
so on. 

Q. Then trains coming here for this point were distributed in this 
yard, and trains going out were made up in this yard? 


3 OPOPOP OPO 
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A. Yes, sir. 

Q. And you were employed to work on these trains? 

A. Yes, sir. 

Q. Or in the making up of these cars? 

A. Yes, sir. 

Q. Was it the same work you had been at the winter before? 

A. Yes, sir. 

Q. Did you or did you not, this fall on which you were hurt, 


understand the duties of switchman in the yard? 

A. I did. 

Q. Who were with you in the yard at that time,and in what 
capacity were they ? 

A. Well, Mr. Galvin was acting as yardmaster at the time. There 
was a man by the name of McLane. 

Q. What was he doing? 

A. He was brakeman. 

Qs Who else? 

A. A man by the name of Brant. 

Q. What was he doing? 
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32 A. He was braking. 
Q. And who else? 
A. That was all of our crew. 
Q. By the way, were you night man or day man, or did they have 
crews for night and day, or only one crew? 
A. They ran one crew at night. 
Q. And one in the day? 
A. Yes, sir; they ran two, daytimes. 
Q. Two crews in the day and one at night? 
A. Yes, sir. 
Q. You were on the night crew ? 
A, Yes, sir, 
Q. Well, is Galvin here, who was, as you say, then yardmaster 
over you? 
A. Yes, sir. 
Q. Is McLane here? 
A. Yes, sir. 
Q. Who was the superior, do you say, of Galvin ? 
A. Mr. Fulton. 
Q. Mr. Fulton? 
A. Yes, sir. 
Q. Mr. Fulton living in the city yet? 
A. Well, he is present; I don’t know whether he is—I think he 
isn’t living here. 
Q. You think he has moved away; do you know whether he is 
yet in the employ of the Northern Pacfic Railroad Company ? 
. I think he is. 
Who was engineer on the engine ? 
. Mr. Bassett. . 
At that time? 
. Yes, sir. 
Q. Well, by night or day was he engineer. 
33 A. I believe that they changed around; they worked one 
week nights, and the next week day times. 
Q. The engineers did ? 
A. Yes, sir. 
.Q. Then he would be engineer for one week in the night and for 
the next week in the day? 
A. Yes, sir. 
Q. You had been at work here that time; how long before you 
were hurt? 
A. About two weeks. 
Q. That is your best recollection? 
A. Yes, sir. 
Q. Prior to that time had you ever known anything of Bassett, 
the engineer? 
A. Yes, sir. 
Q. Where did you know him ? 
A. He was firing on the road when I first became acquainted 
with him. 
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Q. Well, had you any familiarity as to him, as to what he was? 

A. No, sir. 

Q. How much were you acquainted with him before you came 
here that winter ? 3 

A. Scarcely any. 

Q. Well, just knew him to see him? 

A. Yes, sir. 

Q. As to his mode of doing business as an engineer, did you know 
anything about it until you came here that fall? 

A. No, sir; I didn’t. 

Q. That fall you were here two weeks, he being night man one 
week and day man the other; then you were with him but about 
one week before you were hurt? 

A. I think so. 
34 Q. Is he here yet? 
A. Yes, sir. 

Q. He lives in town ? 

A. Yes, sir. 

Q. Now, about what time of the night were you injured ? 

A. Well, it was the latter part of the night; I think somewhere— 
I think about 5 o’clock. I couldn’t state the exact hour, but not 
far from that; it was before daylight. 

Q. About what time? 

A. Between four or five o’clock. 

Q. It wasn’t daylight, then ? 

A. No, sir. 

Q. Well, you may go on and state how that accident occurred— 
what had occurred that night. Goon and state—that night. Before 
you answer that, who was the engineer of the switch-engine the 
night you were injured ? 

A. Mr. Bassett. 

Q. Well, now vou will please go on and state to the jury, com- 
mencing with that night, how you were injured, what occurred up 
to the time of your injury and at the time of your injury, and how 
it occurred. I think you will get it better by stating it in your own 
language. 

A. Well, we had been asleep for a short time before that when 
Mr. Galvin, the yardmaster, was checking up the yard, and he 
come and woke us up. 

Q. Was it or was it not customary to take a short nap in the 
night at times ? 

A. 1t was after we had our work done, and while the yardmaster 
was looking the yard over. That depended altogether upon how 
much work we had to do. 

Q. Well, go on. + 

A. We had been sleeping a little while before that. Mr. Galvin 
called us and we got up, and he started down the track—— 

Q. Who did? " 
35 A. Mr. Galvin. He had crossed the street near the watch- 
house on the crossing; I followed him down there. Mr. Gal- 
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headquarters track, and I went up and spoke to Mr. Bassett and 
told him we wanted to do some work down in the lower yard, and I 
stepped on the hind end of the engine then and gave him the sig- 
nal to back up. He didn’t seem to be in a hurry. 

Q. Well, let me ask you was it or was it not your duty to give 
such a signal at that time? 

A. It was. 

Q. Under those circumstances ? 

A. Yes, sir. 

Q. You say it was according to the rules of the yard ? 

A. Yes,sir. He didn’t seem to be in a hurry. I told him to hurry 
up, we was in a hurry—we wasa little late. I don’t know, we got into 
a kind of dispute—we had a few words. I told him I couldn't help 
it, I was not running the yard—that he was put there to do what 
he was told. Then he backed up into the lower yard and coupled 
on to some cars in “number 3” 

.Q. “ Number 3,” what do you mean by that? 

A. The side tracks are numbered numbers 1, 2, and 3 from the 
main line. 

Q. He backed up and coupled on to some cars, you say ? 

A. Yes, sir. 

Q. Who did the coupling ? 

A. I done the coupling. 

Q. Was that your duty ? 

A. Yes, sir. 

. He run the engine and you were there to couple and to un- 
couple and to give signals ? 
a Yes, sir; and Mr. Galvin who was just below he cut the cars 
off. 
Q. — to the jury what you mean by cutting the cars . 
off. 

36 A. Well, pulling the pin and separating the cars. 

Q. Leaving as many as you desired to leave there ? 
. Yes, sir. 
. That’s what you mean by cutting them off? 
. Yes, sir. 
Very well; Galvin cut these off? 
. Yes, sir. He said, Go ahead, “ Number 5.” 
. What did that mean ? 
. That meant to go ahead and back up on number 5. 
. That is, on number 5 track ? 
. Yes, sir. I gave the signal to go ahead, and we pulled over 
the switch—-— 

Q. One moment. 

A. Yes, sir. 

Q. Now, explain what that means, Richard, please. 

A. He moved the engine and cars ahead above the switch. 

Q. And then by turning that switch you could throw the cars 
from number 3 track on to number 5? 

A. Yes, sir. I threw the switch and gave him the signal to back 
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up. I then got onto the car—the hind car—and gave him the 
signal to back up 7 or 8 cars. 

Q. Explain to the jury how these signals you have spoken of a 
number of times are given. Explain the giving of those signals 
according to the rules, whether those rules are understood by rail- 
road men engaged in the yard. | 

A. The signal was, then, to back up would be to raise and lower 
the lantern straight up and down, and then for the cars—— 

Q. Supposing you wanted to say to him to back—supposing you 
wanted to indicate to him or give him the signal to back up 7 or 
8 cars, what would you do? 

A. I would give him the signal to back up—— | 

Q. What would you do? 
37 A, I would raise my lantern up and down. 

Q. How many times? If you wanted to back 5 cars what 
would you do? 

A. Raise the lantern up and down five times. 

Q. Then you raise your lantern up and down the number of 
times — want him to back car-lengths ? 

. Yes, sir. 
. Was that a well-known signal in the yard ? 
. Yes, sir. . 
When you wanted him to go ahead, what was that? 
. By swinging the lantern over. | . 
When you wanted to give the signal to stop, what was that? 
Swinging it across the track. | 
You say you gave him the signal to back 7 or 8 car-lengths, 
ou remember which ? 
I don’t, exactly. 
You say it was seven or eight cars? 
Seven or eight cars. 
Go on and state what was done. 
He backed up about three car-lengths and reversed his engine. 
State whether he backed up rapidly or slowly—how was that? 
Well, we were backing middling fast. 
. Well, did he reverse the engine rapidly or siowly ? 
. He reversed it rapidly. 

Q. Well, very rapidly, or how? Indicate to the jury whether it 
‘was fast or slow, and the degrees of fastness or slowness, when he 
had backed up about three cars; you say he backed 7 middling 
fast. Now he reversed the engine; did he reverse it rapidly or slowly 
or middling, how was that? 

A. He just threw her over. 

Q. What do you mean, that that reverses the wheels—whereas 
they were turning backward before he caused them to turn for- 

ward ? 
38 A. Yes, sir. 
Q. Is that what you mean by throwing her over? 

A. Yes, sir. 

Q. That is, not only it stopped the wheels from rolling backward, 
but it actually turned them to rolling forward ? : 
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A. Yes, sir. 

Q. How rapidly, how quickly, was that motion done—throwing 
her over, as you say ? 

A. Well, it was done very quickly. 

Q. In doing that is it not true they have a lever here they just 
move in that way ? 

A. Yes, sir. 

Q. That reverses the steam or turns the wheels revolving the 
other way ? 

A. Yes, sir. 

Q. Supposing you wanted to stop the wheels or car from rolling 
back ward—wanted to take the steam off that was turning the wheels 
backward—how would you do? 

A. Shut off the steam. 

Q. How would you turn the lever ? 

A. There’s a lever there for that purpose. 

Q. Turn it how much? 

A. Push it clear in. 

Q. Then if you wanted to cause the wheels to move the other way 
what would you do? 

A. You would have to move the reverse lever and open the 
throttle. 

Q. Did he do both ? 

A. No, sir; he didn’t. 

Q. Explain just what he did, so the jury will understand you. 

A. He merely threw the reverse lever over; that gave the cars a 
very sudden jerk, taking up the slack. 

Q. You say he did that—he gave them a very sudden jerk ? 
39 A. Yes, sir. 

Q. Now, explain about taking up the slack—explain so 
that the jury will understand it. 

A. Well, the slack where the cars were coupled together with 
links and pins—when they are drawn apart and shoved together 
there is from three to six inches slack—there is that much give 
between the cars. 

Q. Now, then, as he was backing up these cars were pushed to- 
gether? 

A. Yes, sir. 

Q. When he would reverse in this way. Explain to the jury what 
the effect would be—what it would do. 

A. Why it would cause a very sudden jerk. 

Q. You say by throwing over this lever that he reversed the mo- 
tion of the wheels of the engine ? 

A. Yes, sir. 

Q. And that gave the cars a very sudden jerk ? 

A. Yes, sir. 

Q. State what effect it had. 

A. It threw me off. 

Q. Well, was that or was it nota very dangerous thing todo? Was 
it or was it not a thing that would likely throw any person off from 
these cars ? 
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A. It was. | 

Q. Now, go on and explain to the jury where you were durin 
the time you were backing down and when this engine was revers 
on track number 5? 

A. I was standing on top of a box-car—the hind car. 

Q. How many cars had you hitched on to? 

A. Three. 

Q. Three cars ? 

A. Yes, sir. 

Q. You were throwing them, you say, down 7 or 8 car- 
40 lengths on track number 5? 
A. Yes, sir. 

Q. You were’standing on the rear of the car? 

A. Yes, sir. 

Q. Was it or was it not your duty at that time and place, under 
— circumstances, to give him the signal of the number of cars to 

ack? 

A. Yes, sir. 

Q. Was it or was it not your duty at that time to be on that 
rear car? 

A. It was. 

Q. Looking backward, as you were backing on the track ? 

A. Yes, sir. 

Q. Were you or were you not at that time at the very place where 
your duty called you? 

A. I were. 

Q. Now, according to the rules of that yard, was it or was it not 
his duty to obey your signals as given to him? 

A. It was. 

Q. After you gave the signal to back eight cars it was his duty to 
back that distance before stopping, was it? 

A. Yes, sir. 

Q. Now, witness, when you had backed, you say, about three cars 
he gave this sudden reversal of the engine that threw you down 
onto the track, did it? 

Yes, sir. 
. Had you your lantern in your hand at the time? 
I had. 
Did you give any signal to him before that reversal to stop? 
I did not; no, sir. 
Had anybody? 
No, sir; not that I know of. 
Q. Well, who were there, then ? 
A. Mr. McLean. 
Q. Mr. McLean? 
Yes, sir. 
What was McLean’s duty there? 
. Switchman. 
McLean was a switchman? 
. Yes, sir. 
. Like yourself? - 


pf 
" POPO>OD 


| OPoPo> 


22 THE NORTHERN PACIFIC RAILROAD CO. VS. 


A. Yes, sir. . 

Q. Where was he during the time you were backing down on 
track number 5? 

A. He stood between the engine and head car, I believe. 

Q. Was that the proper place for one of the switchmen to be? 

A. It was. 

Q. With a view to do what thing? 

A. Why, whatever there was to do—cut off the engine from the 
cars we were moving, or move the switch—whatever there was to do. 

Q. Then it was proper for one of the switchmen to be there. You 
say it was also proper and your duty or the duty of one of the 
switchmen to be on top of the car? 

A. Yes, sir. : 

Q. The one on top of the car as you were backing would properly 
be on the rear end of the car? 

. Looking out for cars below. 
Cars below? 
. Yes, sir; there were more cars below on the track. 
Now, who else was there? 
Well, that’s all that I know of. 
Was Galvin around there—the yardmaster ? 
. Yes, sir; he was just below us. 
. Where was he—about how far from you? | 
A. Well, he was some three or four cars, I should think— 
42 not a great ways below. 
Q. In the direction in which you were moving ? 

A. Yes, sir. - 

Q. Under those circumstances at that time, moving in that 
manner, whose duty was it to give the signals at that time? 

A. It was mine. 

Q. Just as you did? 

A. Yes, sir. 

Q. Now, when this sudden reversing of the engine was done and 
taking up the slack and jerking the cars as you speak of occurred, 
you say you were thrown off? 

A. Yes, sir. 

Q. Permit me to ask you, Dick, whether one of those switch- 
engines can or cannot very suddenly start one way or other, that 
way? 

A. They can. 

Q. Well, can they any more suddenly than an ordinary road- 
engine? 

A. Yes, sir; a good deal quicker. 

Q. Then I will ask you whether it was or was not, at that time and 
under those circumstances, when you had given the signal to back 
that distance, without any notice to you—whether it was or was not 
a very dangerous thing for this engineer to reverse his engine ? 

A. It was. 
Q. Was it a little dangerous or very dangerous ? 
A. It was very dangerous. 
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Q. Would that or would it not be likely to throw any person 
from the top of the car? 

A. It would. 

Q. After he had thus reversed the engine and thrown you off, 
what was done then? 

A. He reversed it back. 

Q. How soon did he do that? 

A. Right away. ° 

43 Q. How soon do you mean by right away ? 

A. Almost immediately. 
Almost immediately ? 
. Yes, sir. 
. That is, turned it running backward again? 
. Yes, sir. 
. Go on and tell what occurred. 
. Well, after he reversed the engine ahead it gave the car such a 
jerk I lost my balance and fell off from the hind car. As I fell I 
was nearly under the wheels—the car didn’t come to a standstill, but 
it slackened down—nearly stopped them ; then he reversed it back, 
and as he reversed it back they ran over me. 

Q. Ran over both legs? 

A. Yes, sir. 

Q. Go on and tell what occurred then. 

A. As the wheels went over me I grabbed hold of my legs and 
pulled my feet out. 

Q. How many wheels ran over you? 

A. One. 

Q. One wheel ran over both legs ? 

A. Yes, sir. 

Q. Go on and tell what occurred. 

A. I laid there until the engine went by me; as the engine went 
by me I hollered to them, and Mr. Galvin came to me first, [ 
believe; then Mr. McLean and Mr. Brant and Mr. Bassett and the 
fireman they all came around me, and Mr. Bassett spoke and wanted 
to know how I got hurt—how I got cut—something to that effect. 
I made the reply that it was his monkey-work, if he had obeyed my 
signal it never would have happened. 

Q. What did he say? 

A. He said I was:a damned liar. 

Q. What else was said down there? 
44 A. Mr. Galvin said that he would tramp him right down 
through the ground and started for him, and I spoke to Mr. 
Galvin and asked him—I says, “ Never mind, Dan.;” I says, “Straighten 
out my feet.” My feet were loose and swinging—the bones grating. 
Mr. Galvin took hold of my feet and straightened them out on the 
ground. 

Q. Did you or did you not faint at that time? 

A. I did not. 

Q. You didn’t? 

A. No, sir. 

Q. Well, Dick, state to the jury, then, if you please, as near as you 
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can, how your legs were cut—how they were affected— how neariy 
they were taken off. 

A. Well, they were all ground up about the width of a rail. 

Q. All ground up? 

A. Yes, sir; merely hanging—cords and muscles. 

Q. The bones all crushed ? 

A. Yes, sir; they were crushed so that when my feet were straight- 
ened out they would drop right down. 

Q. Were they so they could be set, or was it necessary to amputate 
them? 


A. It was necessary to amputate them. 

Q. Well, you say it was necessary to amputate them ? 

A. Yes, sir. 

Q. Were they amputated ? 

A. They were. 

Q. You may state whether you were or were not hurt in any other 
way. 

A. Well, I think that I was. 

Q. Well, go on and state what your reason is for thinking so. 

A. Well, after they had carried me upstairs to the hotel I had a 


terrible cramp in my stomach. I asked the doctor—Dr. Darrow— 
if he couldn’t give me something to stop that, and he sent 

45 after some brandy. He gave mesome brandy and that seemed 
to relieve me in a few minutes. 

Q. Has or has not any difficulty which then occurred, which you 
didn’t know of before, followed you since? If there has, state what 
it is. 

A. It has. 

Q. State the effect—its manifestations. 

A. Well, by spells, I have pains through my chest. 

Q. Well, how great or how little? 

A. Well, enough so that I have to lie down. 

Q. You say you have that by spells. Dick, how often do those 
spells occur ? 

A. Well, sometimes they don’t occur more than once or twice a 
week, sometimes oftener. 

Q. Well, is that about the length of time they occur, once or twice 
a week or oftener? 

. Yes, sir. 

. Has that or has it not been the case since you were hurt? 

. Yes, sir. 

. Did you ever have any such feeling as that before ? 

. 1 did not. | 

. Does that continue up to this day ? 

. It does. 

He ama what effect does it have on you—you say you have to lay 
own ¢ 

A. Yes, sir; it makes me very weak and sick to my stomach. 

Q. Can’t sit up at all when it occurs? 

A. Oh, I never have been so bad but what I could have sit up, if 
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it was really necessary—if I had to—where I couldn’t have lain 
down ; it is so that I am not fit to be up at times. 

Q. Weil, Dick, go on and state if there is anything else the result 
of this, except the taking off of your legs and the pains which you 
say conie on as often as you speak of—anything else that’s the effect 

of that or not? 

46 A. Well, I don’t know as there is only my strength. I 

have never regained my strength again. 
You never have? 
. No, sir. 
ge you regained anything like your former strength ? 

O, sir. 
Were you or were you not a man of strength before? 
I were; yes, sir. 
Well, were you a man of great strength or little strength ? 
Well, I was naturally a strong man of my build and size. 
And I think you have stated before that you were invariably 
thy up until that time? 
. Yes, sir. 
Now, Dick, you have gotten a kind of wooden legs ? 
Yes, sir. 
State how far below the knee are your legs amputated. 
. About six inches. | 
Each about the same distance ? 
Yes, sir; one is a trifle longer than the other. 
How long ago did you get those wooden legs? 
I got them last July. 
You had them on since you came here this time? 
Yes, sir, 
. Did you or did you not use them just as long as you could 
stand it? 

A. I did. 

Q. Now, state to the jury about how long you can use them— 
how far you can walk with them without growing so that.you have 
to take them off—hurt you. 

A. Well, I can—after I am rested up—get my stumps in good 
shape—I can put them on and walk from half to three-quarters of a 
mile. 
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Q. After you have got rested up and got your stumps in 
47 good shape? 
A. Yes, sir. 
Q. Then, after you have walked, Dick, half or three-quarters of a 
mile, what is the effect? 
A. Well, the stumps become tender again; they become uncom- 
fortable, and I have to take them off then. 
Q. Now, when you talk about walking with your legs, do you 
have to use anything to assist you to walk then ? 
A. Yes, sir. 
Q. You can’t walk with them alone? 
A. Well, not very well—not to make any headway. I can’t balance 
myself without a cane. : 
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Q. You state that for two years tefore this occurred you were a 
farmer ? 

A. Yes, sir. 

Q. Is there any work on the. farm now that you can do since 
thisoccurrence? And, if so, state what, if you please, and how much. 
Just go on and explain that to the jury. 

A. Well, there isn’t anything that I can make a man at. 

Q. Well, is there anything that you can do for any length of 
time with any degree of efficiency? If go, tell the jury just what. 

A. Well, I could sit on the binder and drive binder, or I could 
drive a sulkey plow. 

Q. After you got on there? 

A. After I got on there. 

Q. Could you tend to your team ? 

A. No, sir. 

Q. If a person hitched up the team for you and got you onto the 
binder or sulky you could drive it? 

A. Yes, sir. 

Q. What else can you do, Dick? 

A. Well, I don’t know. I made a little garden on my 
48 knees last spring. 

Q. Well, can you go around and do something on your 
knees ? 

A. A very little. 

Q. Well, that can be done by a man on his knees—you can 
do better that way than you can any other way, can’t you ? 

A. Yes, sir; some kind of work. * 

(). Anything that can be done by a person on his knees ? ; 

A. Yes, sir. 

Q. You can do a good deal better; when you are standing on 
those wooden pegs or legs that you have you are not steady or able to 
balance yourself? 

A. No, sir; not very well—that is, any slight push would throw 
me off my balance. 

Q. Now, prior to the time of this accident, you may please state 
to the jury whether you had earned and paid for, by your own labor, 
this farm and the improvements on this farm and the stock which 
you had there ioc. 

A. I had; yes, sir. 7 : 

Q. Now, is there anything else that you can do on that farm i 
except what you have explained to the jury? If so, explain it, 
every word, now; we want the best and the worst of this. 

A. The farm wasn’t—at the time I was hurt it wasn’t all paid for. 

Q. How much was back on it, Dick ? 

A. There was about $300, I believe. 

Q. Well, had all this property and the improvements, the pur- 
chase-money of the farm and stock, all been paid for but that at “1 
that time? , 

A. Yes, sir; I had the money in my pocket to pay that mortgage 
the time I was hurt. 
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Q. Then, in fact, you had earned enough at that time to have 

paid up everything and had it clear? 
A. Yes, sir. 
49 Q. You were railroading here then only incidentally during 
the winter time when you -couldn’t work on your farm ? 

A. Yes, sir. 

Q. Came in to make something so as to assist you on your farm . 
the next year? 

A. Yes, sir. 

Q. Was it your purpose to follow railroading at all except durin 
such time for the purpose of making something when farming coul 
not be conducted ? 


A. No, sir. 

Q. You have stated, I think, to the jury where that farm is? 

A. I believe so. : 

Q. Did you state how large a farm that is, Dick ? 

A. I believe so—a quarter-section. 

Q. You were not married when you were hurt, nor are you now? 
-A. No, sir. : 

Q. How long was it before your legs healed up, Dick ? 

A. Well, one of them healed up in—I think it was inside of two 


months after it was taken off; the other one healed up in about 
something over three months, but it broke out again and it didn’t 
heal up then until the next July. : 


Ce 


Q. Are they both healed now ? 

A. They are. 

Q. Do you know how long you were confined to your bed ? 

A. Yes, sir. 

Q. How long? 

A. About three weeks—a little more than that—probably about a 


month nearly before I was able to sit up any. 

Q. You were taken from here to what place, and how soon ? 

A. To Brainerd. 

Q. How soon were you taken there? 

A. About three weeks, I think. 
50 Q. After you were hurt? 
A. Yes, sir. 

Q. How long did you remain at Brainerd? 

A. In the neighborhood of a week. 

Q. Your mother and sister then came for you and took you 
home ? 

A. Yes, sir; my mother went to Brainerd and staid with me; my 
father and sister came up; father and sister went back again before 
I was taken from Fargo to Brainerd and mother remained with me. 

@. And took you home after the time you speak of—after you © 
remained at Brainerd about a week ? 

A. Yes, sir. 

Q. Your father and his family live in Winona county, or do they ? 
A. Yes, sir; they do. 

Q. In the State of Minnesota ? 

A. Yes, sir. 
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Q. In your opinion, Dick, how much could you have earned on 
your farm—conducting your farm—in case you hadn’t been injured ? 

A. Well, I could have made a pretty good salary, at least a 
hundred dollars a month. 

Q. Well, do you or don't you think you could have made more 
than that, had your health been unimpared, with your natural vigor? 

A. Well, I think I could have made that anyway; of course, 
the winter time there was but very little to do on the farm without 
stock. 

Q. Well, I understand there is very little to do without stock ; you 
haven’t yet gotten any stock. Now, you are speaking of the first year, 
but after you had gone on and acquired stock, got your farm in 
shape.as you were getting it, what, in your judgment, could you have 


-earned ? 


A. Well, I think a man could have cleared, anyway, a hundred 
dollars a month; possibly more or less. 

Q. You said you had how much broken at that time ? 

51 A. One hundred acres, about. 
Q. On your quarter-section ? 
. Yes, sir. 
What else had you gotten during the time? 
I had four horses. 
What else had you by way of agricultural implements? 
Three or four plows. 
Well, what else? 
A couple set of harrows. 
What else? 
A couple of wagons. 
Well, what else ? 
A seeder. 
What else? 
A binder. 

. And you say you either had paid off or had the money then 
in your pocket, all of which you had-earned yourself, to pay for all 
these things? , 

A. Yes, sir. 

Q. The farm and all of those improvements and all those imple- 
ments and teams.? Now, I will ask you a question which I wish you 
to answer. Had your habits been or had they not been invariably 
good up to that date? 

A. a had — good, I think. 

Q. Well, had there ever been an exceptions to it, Dick. This 
is not a question of modesty ; it’s a question of stating the facts. 

A. No, sir; I think not. | 

Q. And your health invariably good ? 

A. Yes, sir 

Q. You may state what wages you were getting that winter from 
the railroad company. 
A. Fifty dollars a month. 
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52 (Cross-examination by W. P. CLovaH:) 


Q. You were hurt in the fall of 1881, Mr. Mares ? 

A. I believe so; yes. 

Q. And you say the winter previous to that you had worked for 
the same company ? | 
. Yes, sir. 

Where ? 
In the Fargo yard. 
Where did you hire out the previous winter ? 
I hired out in Fargo. 
When? 
In the fall. 
What time? 
Well, I don’t remember just the time; it was somewheres—I 
k it was in November. 
That would be November, 1880? 
Yes, sir. 
Who hired you? 
Mr. Fulton. 
In November of 1880? 
Yes, sir. 
And he also hired you in November, 1881 ? 
Yes, sir. | 
How long did you work in the yard in 1880? 
I worked until some time in March, I think. 
March of 1881? 
Yes, sir. 
Who discharged you ? 
Mr. Fulton. ~ 
What for? 
For breaking some coaches. 

Q. For breaking some coaches ? 
53 A. Helping to break them. 

Q. And so you went away and came back again the next 

fall ? 


. Yes, sir. 

. And hired out again ? 

. Well, I didn’t go immediately away. 

. But you went away from the employment of the company ? 

. As soon as I could get away—as soon as I could get through 
with my stock—I went. I had stock in the barn at the time. 

Q. But you went away from the employment of the company— 
went out of the employment of the company—and then came back 
again and hired out again the next fall? 

A. Yes, sir. 

Q. Had your duties in the yard in 1880 been the same as those in 
1881 ? 

A. Similar; yes, sir. 
Q. You had been brakeman in the yard ? 
A. Yes, sir. 
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Q. When you went back, in 1881, what engineers did you work 
with ? 

A. I worked with a man by the name of McLean, I think. I 
think there was a man by the name of McLean—George McLean, 
I think, was running. 

(By Judge Witson:) 

Q. That’s the time you were hurt; Mr. Clough is asking you 
about the time you were hurt at last. 

A. He asked me what engineers, did he not? . 

Q. Yes, sir; what engineers you worked with. 

A. I think there was Mr. McLean and Mr. Bassett, if I remember 
rightly. 

Q. Son belonged, vou say, with the night crew? 

A. Yes, sir. 

Q. What did a crew consist of in the yard at that time—wha 
men ? 

A. At that time it consisted of a yardmaster and three men. 
54 Q. Did the same engine work with the same crew at all 
times? 

A. It did not. 

Q. You were at work in this yard, you say, about two weeks before 
you were hart? 

A, Yes, sit, 

Q. New, what part of those two weeks did you work with Arthur 
Bassett as engineer ? 

A, Well, I can’t remember now, 

Q. How many times were you out with him that fall? Give an 
idea about how many nights you were out with him that fall, or 
days at work in the yard with him. 

A. Well, I could not; I think I staid one week with him. 

Q. Steadily ? 

A. Yes, sir; I don’t know whether he had just changed into the 
night yard that night; 1 don’t remember whether that was his first 
night in the yard that night that week or whether he had been on 
the week before. 

Q. But you had worked with him one whole week during the fa!l 
of 1881? 

A. Yes, sir. 

Q. Now, coming down to the time you were hurt, I don’t know 
that I was able to comprehend the situation fully, and I do not think 
the jury was. Where were the cars that you went after when you 
went and got Mr. Bassett and his engine—where were they situated ? 

A. They were on the side track known as number three, in the 
lower yard, 

Q. Which was the lower yard—the one between Broadway and the 
river? 

A, Yes, sir, 

Q. How far below Broadway were those cars? 

A, Well, T don’t know, 

Q, About how fr? 
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55 A. Well, maybe between 20 and 40 rods. 
Q. Between 20 and 40 rods below Broadway ? 

A. Yes, sir. : 

Q. When you went after Bassett to get him with his engine, where 
was his engine? 
_ A. On the Headquarters track, I believe. 
. On the hotel track ? 
Yes, sir. 
. About how far up? 
. It stood in just enough to clear nicely, I believe. 
. Then that would be just a little west of Broadway ? 
. Yes, sir. | 
. The cars you wanted to handle stood about 40 rods east of 
Broadway, and the engine you went after stood a little bit west of 
Broadway ; that was the case, was it? 

A. Yes, sir. 

Q. Which way was the engine headed when you went after her, 
was it east or west? 

A. It was headed west. . 

Q. Which end did you get on? 

A. I got on the hind end. 

Q. That would be the end towards the cast? 

A, Yes, sir, 

Q. Then when the engine went down to pull out. these ears she 
backed, did she? | 

A, Yes, sir, 

Q. Which end of the ears did she hiteh onto, the east end or west 
end of the ears, as they stood there? 

A, The west end, 

Q. She hitched onto the west end of the cars? 

A. Yes, sir, 

Q. And you say Mr. Galvin was down there to cut off? 

56 A. Yes, sir, 

Q. Now, on this occasion when you were hurt, had you 
picked out any ears or was this the first time you had hitched on? 
. That was the first time. 

. Where were you when you had been asleep ? 

. In the office. 

. How long had you been asleep? 

. Well, not a great while. 

. About how long ? 

. Well, I couldn’t state as to the exact time. 

Couldn’t give any idea about how long you had been asleep ? 
. Yes; I can give some idea, 

. Give us a general idea, if you please, how long you had been 
asleep. There is no catch in this. 

A, Well, I think about half an hour. 

Q. ne was that office—in the Headquarters Hotel ? 

A, No, sit, 

Q. It was the superintendent’s office, was it? 

A. No, siz. 
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Q. Which one do you mean ? 
A. I mean the office that was used by the brakemen. 
Q. Where was that? 
A. Where the way-bills was kept. The conductors called there, I 
believe, the conductors’ room. 
Q. Where was that ? 
A. Ina building west of the Headquarters. 
Q. Ina little building west of the Headquarters, where the super 
intendent has his office—in the same building ? 
A, Yes, sir, 
Q. Express office is in it also? 
A, Yes, sin, 
Q. Just a few feet west of the Headquarters Hotel this office 
o7 is, is it? 
A. Yes, sir, 
Q. Now, who do you say came and woke you up that morning ? 
A. Mr, Galvin, 
Q. Mr. Galvin came to arouse you? 
A. Yes, sir. | 
Q. Which of the yard force were asleep in the office at that time, 
belonging to the gang ? 
A. Well, I think we all were; I don’t remember. 
Q. Was Mr. Bassett asleep ? 
A. I don’t know whether Mr. Bassett was asleep or not. I think 
he was or had been. 
Q. Was he in there or was he on his engine? 
A. He was on his engine. 
Q. He wasn’t asleep in the office—he was down on his engine? 
A. Yes, sir. 
Q. Was the morning pretty dark ? 
A, I don’t know that it was unusually dark; still it wasn’t very 
light. 
Q. You had your lanterns lighted ? 
A, Yes, Six, 
2 How far could you see from you with your lantern’s light— 
clearly ? 
A, Well, you couldn't see very far with a lantern, 
QQ. About how Ar? 
A, Well, you couldn't see mach of any distance, A lantern won't 
ae aman to see at all—that is, with the exception of a very few 
eet. 
Q. Ten feet or 15° 
A, Oh yes, probably 20 or 30 feet. 
Q. Now when you were aroused out of your sleep, where did you 
go next? 
A. I walked down with Mr. Galvin across Broadway. 
5S Q. How far did you go? 
A. I went just below the flag-house or to the flag-house 
near the switch. 
Q. That would be about the east side of Broadway ? 
A. Yes, sir. 
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a _ far were you this side of the cars that you finally took 
1old o 

A. Well, I don’t know just how far it was; it was probably be- 
or it might have been ten or fifteen rods, something like 

rat, 

Q. Well, how far were you east of the engine? 

A. Probably four or five rods at the time. 

Q. Compared with the length of this room, how far cast of the 
engine did you go before turning back ? - | 

A. Well, the street, T suppose is about four rods wide there, 

Q. So that you tumed back and went about four or five rods? 

A, Yes, sir, 

Q. Now, when you got back there, did you go up into the cab, or 
where did you go to speak to Mr. Bassett} 

A. I steod on the platform up by the side of the cab. 

Q. That is the plat:orm of the hotel ? 

A. Yes, sir, 

Q. You saw him, did you? 

A. Yes, sir. 

. Was he awake? 

. He laid there on his seat. 

. Asleep, wasn’t he? 

A. Well, I don’t know whether he was asleep or not. 

Q. The rest of you men had been asleep laying in the shed there, 
or office? 

A. Well, I had; Idon’t know whether the rest of them had or not. 

Q. Didn’t you find Mr. Bassett asleep when you went to go and 
speak to him to pick up the cars? 

59 A. I don’t know whether he was asleep or not. He was 
resting there; whether he was asleep or not I ain’t certain, 
he answered me when I spoke to him. 
Q. He had been at work all night, hadn’t he, like the rest of you ? 
A, Yes, six. ‘ 
Q What did you say to him? 
A, TL told him we had some work to do, 
Q. What did he say? 
A, He wanted to know what we were going to do, 
QQ. Sull laying there, was he? 

| A, Yes, sir; he raised Up—=Was sitting on the seat then, 

a Q. What was said then? 

*  * A, He wanted to know what we were going todo I told him 
I didn’t know and we got into a dispute then. I don’t remember 
the exact words. 

Q. I would like to know what the dispute consisted of—what did 
he say and what did you say? 
A. The sum and substance of the dispute was I wanted him to 

- back up and he didn’t seem in any hurry. 

Q. He was sleepy—wasn’t awake when you first went there, was 
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sleepy and not fully awake when you went there. Wasn’t that the 
fact—don’t you know that to be so? 

A. No, sir; Ido not. At the time of the dispute I think he was 
fully awake. 

Q. What was said in this dispute? 

A. Well, he didn’t offer to back up the engine. I spoke to him 
and told him I wasin a hurry. I don’t remember just what he 
said then. I says, “ Well, damn it,” I says, “TI can’t ond it; Iam 
not running the yard.” I says “I have got my orders, and ” 

Q. You said you had your orders and—what? 

60 A. He was put there to do what he was told. 

Q. He wasn’t finding any fault with you personally, was he, 
in this so-called dispute? He didn’t make any personal objection to 
you of any kind, did he? 

A. I.think not; no, sir. 

Q. What he demurred to was the nature of the order given, wasn’t 
it? Did he make some objection to the nature of the order that 
was given—why he refused to obey the order that was given— 
claimed it was an improper order, didn’t he, or what? 

A. Well, he didn’t say whether it was or not. 

Q. What did he say in respect to refusing to obey it? 

A. Well, he said that he was running that engine. 

Q. Well, that was the fact, wasn’t it? 

A. Yes, sir. 


Q. But he did start up, didn’t he, and go in the direction you. 


wanted him to? 

A. He did after a while; yes, sir. 

Q. About how long a while was that ? 

A. Well, it was some little time; perhaps four or five minutes 
after I first spoke to him. 

Q. Not to exceed four or five minutes, was it? 

A. No, sir. 

Q. You got on the foot-board on the rear end of the engine ? 

A. Yes, sir. 

@. And he backed down ? 

A. Yes, sir. 

Q. Who let him onto the track where the cars were, did you, or 
was that switch open ? 

A. That was open. 

Q. It was connected with the hotel track ? 

A. Yes, sir. 

Q. You had to go down that switch about four or five rods 
61 before hitching onto the cars? 
A. I don’t know the exact distance; it’s something pretty 

hard to tell. , 

Q. It was a short distance, was it? About how many car-lengths 
would it be? 3 : 

A. A man at work in the yard that way, when walking down the 
yard that way, he wouldn’t notice how many car-lengths. 

Q. Was Mr. Galvin there when you went down ? 


A. Yes, sir. 
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Q. Standing still, was he, waiting for you, or did he walk down ? 

A. He walked down, 

Q. Did he stay until the engine started and walk down with you, 
or was he there when you got there? 

A. He was there when we got there—he walked on. 

Q. You turned back when he directed you to get the engine, and 
he walked on, so he got there ahead of you ? 

A. Yes, sir. 

Q. How many cars were standing there hitched together when 
you got down there on that track ? 

A. I couldn’t tell you. 

Q. Give something of an idea; were there ten, or fifteen, or twenty, 
or how many? 

A. I don’t remember. I think there were quite a number of cars 
there though. 

Q. When you got down there you were riding on the foot-board 
on the rear of the engine—you were riding on the foot-board—you 
got off and saw Mr. Galvin, did you? 

A. Yes, sir. 

. Was the other brakeman there ? 

. Yes, sir. 

What was his name? 
A. McLean. | 
Q. Did Mr. Galvin tell you how many cars were to be cut off? 
A. No, sir. | 

Did you cut off the cars yourself? 

No, sir. 

. Did he tell you what car to mount—to get on? 

He did not. 

Did he motion to you? 

He did not. 

Did you get on any car? 

I did. 

. What particular car did you get on—that is, with reference to 

those that were finally cut off? 

A. Well, I don’t remember the number of it. 

Q. I didn’t speak of the number of the cars, but was it the last car 
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' towards the other cars or this way from them ? 


A. It was the last car. 

Q. How did you know which car to get onto. How did you come 
to get onto that particular car any more than any other? 

A. Well, the reason I got onto that car was that was where I 
wanted to be to watch the track below me. 

Q. How many cars was that from where the engine hitched on— 
which car was it? | 

A. It was the hind car, the third car from the engine. 

Q. How many cars were cut off? 


A. Three. 

Q. It just nappened so, did it, that the car you had got on was cut 
off, or were you directed to get onto that particular car? 

A. Those cars was cut off before they was ever started. 
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Q. That is all true; but had they been cut off by Mr. Galvin at 
that time, or had that been cut off when you hitched onto it with 
the engine ? 

A. Well, I couldn’t say as to that. 
63 Q. After you got onto the car, who gave the order in regard 
to the shifting of these cars ? 

A. Mr. Galvin. 

Q. Will you please state now—I don’t know but you have given 
it on your direct examination—just what that order was; what did 
he say ? 

A. “Go ahead to No. 5.” 

Q. But didn’t say the number of cars to take to “ number 5?” 

A. No, sir. . 

Q. Nothing said about that; you happened to get onto the car 
that was the hind of the three? 

A. Yes, sir. 

.Q. Now, the car you got on was the car furtherest east ? 

A. Yes, sir. 

Q. As, for instance, to illustrate, here are three cars; the engine 
comes up here and hitches onto this car, and you got onto this 
car. 

A. Yes, sir. 

Q. And that car was uncoupled ? 

A. Yes, sir. 

Q. Now, whereabouts did you get onto that hind car; which end 
of the car did you get on—this end or that end ? 

A. I got on below the switch. 

Q. I mean on which end of the car; you climbed up the ladder, 
didn’t you ? 

A. Yes, sir. 

Q. Was it the ladder next to the engine, or the other way, that 
you climbed onto? 

A. Next to the engine. 

Q. Then you got on the rear end of the car? 

A. Yes, sir. 

Q. Where did you take your station ? 

A, I walked to the opposite end of the car. 

Q. You went over here? 


64 A. Yes, sir. , 
Q. Went over and stood in front? 
A. Yes, sir. 
Q. Up against the brake-staff ? 
A. No, sir; I was standing on the run-board. 
Q. How far from the end of the car were you? 
A. I should judge about three feet. 
Q. You gave the signal to back up; how did you know what 


number of length of cars to give the signal for backing ? 
A. I didn’t know the exact number of cars; I knew there was 
that much room. 
Q. In order to get on track 5, how far did you have to go; _ these 
tracks were running parallel with each other, wern’t they ? 
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A. Yes, sir. 

Q. Three and four and five were running parallel to each other, 
were they? 

A. Yes, sir. 

Q. Were the switches on these different tracks that connected 
them with the main line, were they together there or how; were 
they put abreast of each other? 
pe A. No, sir; they are different switches. 

Q. Now, for instance, the switch that was on track 54, that con- 

nected with the main track, did it? 


A. No, sir. 
3 Q. What did it connect with? 
| A. Four. 
Q. What did four connect with ? 

A. Three. 

Q. What did three connect with ? 

A. Two. 

Q. And so on until you got up to the main track ? 

A. Yes, sir. 
65 Q. The first side track only being connected with the’ 

(ie main track ? 

A. Yes, sir. 


Q. Now you may state what motions were necessary to take these 
three cars out of three and set them into five. 
we A. It was necessary to couple onto them and pull them over the 
switch and back down. 
~ a6 Q. Pull them over what switch ? 

A. Pull them over the switch on the main line—not on the main 
line, but over the switch on number three. 

Q. You had to pull them past the switch on number three ? 

. Yes, sir. 

. In other words, vou had to run up towards the main line? 

. Yes, sir. 

. And past the switch ? 

. Yes, sir. 

. Then you had to turn that, connecting by that switch, and go 
back again, did you ? 

A. Yes, sir. 

Q. So that you had to pull it up and then go back again? 

A. Yes, sir. 

4 Q. In order to do this work it was necessary to change the motion 
of the engine and car, wasn’t it? 

A. Yes, sir. 

Q. You couldn’t get it out of three and get it back onto five 
unless the cars were held up and the engine reversed and then set 
down again; it couldn’t have been got out in any other way? 

3 ™ A. No, sir. 
Q. Now, after you got on this car you say you stood on the run- 
ning board about the middle of the car, as I understand you. 
A. No, sir. 
Q. Where did you stand? 
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A. I stood near the east end. 
66 Q. How far from it? 
A. About three feet. 

Q. Which way were you looking after you got up? 

A. After I first got up ? 

Q. Yes, sir. 

A. I was looking towards the engine when I first got up. 

. In other words, the end of the car was back here, you were 
almost to the end, and you were looking this way ? 

A. No, sir; I said I got up on the west end of the car first. I 
first got on the car and then gave my signal to the engineer to back 
up 7 or 8 cars, stepped to the east end of the car and was looking 
east, then watching the track below me. 

Q. When you got up, where did you stand when you gave the 
signal ? 

A, I stood on the west end of the car. 

Q. And there were two cars then—two freight cars—then between 
you and the engine ? 

A, Yes, sir. 

Q. Was there an unobstructed view of you from where you stood 
in the cab; in other words, could the engineer look over these two 
freight cars and have an unobstructed view of you on the top? 

A. Yes, sir. 

Q. He could see you on the top, could he? 

A. Yes, sir. 

—" you first gave the signal to back, was it obeyed imme- 
diately % 


(Objected and withdrawn.) 


Q. Did they go ahead after they were coupled ? 

A. Certainly. 

Q. How far? 

A. I told you three or four times—pulled over the switch. 

Q. I mean going west; when I speak of going backward 
67 I mean going west. 

A. As I said before, we coupled onto the cars on number 
three, pulled them west towards the main track over the switch and 
Mioked them east onto number five. 

Q. In order to transfer the cars from three to five it was necessary 
to pick them up and go west first, wasn't it, pass the switch and then 
to turn and back east, in order to set them in; that was correct, 
wasn’t it? 

A, Yes, sin, 

Q. In other words, two motions were necessary—a forward motion 
and a backward motion—in order to put these cars where they 
belonged » 

A, Yes, six, 

Q. Now, you got ap on the oar and you gave the signal to the 
oO poset With your hater bo go ahoad—that i, bo go West? 

A, 18s NP 
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Q. Now, when you first gave your signal to go ahead, to go west, 
how did you say you did it? 

A, Just gave him the signal, like that, with the lantern. I give 
him the signal to go ahead. 

Q. Well, did you give any other signal than just to go ahead ? 

A. No, sir. 

Q. Now, was that signal seen the first thing ? 

A. I think it was. 

Q. And obeyed immediately ? 

A, I think it was; yes, sir, at that time. 

Q. He started up and went ahead, and went west; did he pull 
over the switch ? 

A. He did. 

Q. He went over the switch ? 

A. Yes, sir. 

Q. Now, after he had gone over the switch, had gone west, and 
had gone onto Broadway, had he, or pretty near? 

A. Well, up that way. I don’t know whether he was onto 
6S Broadway or the crossing. 
Q. Then, did you give another signal ? 

A, I did, 

Q. Where were you standing at the time you gave the second 
signal ? 

A. Standing on the ground. 

Q. On the ground when you gave the second signal ¥ 

A. I hadn't been up yet. 

Q. Well, then I misunderstood you entirely. Now, let’s commence 
this over again. 

A. Very well. 

Q. I want to know when you got on this car here; was it when 
you went down and caught on, or was it after you had caught on 
and pulled by the switch? 

A. After we had coupled up and pulled over the switch. 

Q. Then you got on the car. 

oe got on the car as they was coupled up and pulled over the 
switch. 

Q. That is, pulled west until you pulled past the switch ? 

A. And I stepped off the switch and gave him the signal to stop, 
then I gave him the signal to back up, and while he was backing 
up I got onto the end of the car. After I got up onto the car—he 
was backing up then—after I got up onto the car I gave him the 
signal to back up 7 or § cars. 

Q. That's just what I want to get at again. I want to know just 
how that signal was given and where you were when you gave it? 

A, T have told you. 

Q. Now, after you had got by the switch, you ae you gave the 
signal to back, then you got on the car—you climbed up on the west 
end of the last aar—the west end of the ast ear, did you ? 

A. Yes, sin. 

. Now, where were you on the top of that last ear when 
LS) you gave the signal to back 7 or eight oars? 
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A. I was near the west end. 

Q. You was near the west of it? 

A. Yes, sir. 

Q. Was there anything that was done by the engineer there that 
indicated that he saw the second signal at all, to back 7 or 8 lengths. 
You say you gave him one signal to back ‘when you were on the 
ground ; that was not to back any particular distance, was it? 

A. No, sir. 

Q. Then after he had commenced to back, while the cars were in 
motion going east, you climbed up on the top of this car? 

A. Yes, sir. 

Q: Then while the cars were backing, in accordance with your 
first mgnal, you gave the second signal to back 7 or 8 lengths? 

es, sir. 

Q. Was there anything to indicate that the engineer had seen that 
second signal which you gave him? 

_ Why nothing, any more than that I could see the engine 
there. 

Q. Wus there anything to indicate that the engineer saw the sig- 
nal to back 7 or 8 car-lengths ? 

A. Yes, sir. 

Q. What was that? 

A. Everything was to indicate it. He was watching for signals, 
and my being in plain sight of him where he could take signals. 


Q. Where was he standing or sitting ? 

A. In the cab. 

Q. Standing or sitting in the cab? In his seat on the side, was he? 
A. Yes, sir. 

Q. Was he looking backward all the time ? 

A. Yes, sir. 

Q. Wasn’t it necessary for him part of the time to be attending 


to his engine, so that he had to look in front? 
70 A. No, sir; I don’t think it was. Of course I am not an 
engineer—don’t know just how much 

Q. Don’t you know, as a fact, that in a process of running an en- 
gine the attention of an engineer is required a large portion of his 
time to the front or boiler, and that he cannot look back but a small 
portion of the time? 

A. No, sir; I don’t know that. 

Q. You say you are not an engineer, and don’t know whether it 
is not so or not? 

A. Yes, sir. 

Q. You cannot say he saw that signal to back 7 or 8 car-lengths, 
can you? 

A. No, sir; I couldn’t say that. 

Q. Did you repeat the signal to back 7 or 8 car-lengths? 

A. I did not. 

Q. You say after he had got a certain distance he reversed his en- 
gine? 
A. Yes, sir. 
Q. Were there cars on the beni below where you were e going? 
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A. Yes, sir. 

Q. You were on number five? 

A. Yes, sir. 

Q. There was a considerable number of cars on five? 

A. Yes, sir. 

Q. These three cars attached to that engine were being shoved 
right towards these other cars standing there, weren’t they ? 

A. Yes, sir. . | 

Q. How far off were these other cars standing still on that track 
when he first reversed his engine? 

A. I don’t know. 

Q. A short distance, was it not? 

A. Not very short. 
71 Q. Wasn’t it necessary to check the speed of those'three 
cars that were going there in order to prevent a collision with 
the other cars standing on the track ? 

A. No, sir; not at that time. 

Q. Why wasn’t it? 

A. It was time enough after he had received a signal: to check 
the speed of those cars. He had been given a signal to back up, 
and it was his duty to back up until he had received a signal con- 
trary to that. 

Q. Wasn’t he in plain sight of those cars, so that he could see 
those cars? 

A. No, sir; he couldn’t. 7 

Q. Didn’t he know those cars were there—know that he had to 
provide for them and not run into them ? 

A. I don’t know whether he knew those cars were there. He must 
have known that there was other cars on that track. 

Q. How do you know that he reversed his engine at all ? 

A. I know by the sound and the jerk of the train. | 

Q. In the process of switching in railroad yards haven’t you seen 
engines reversed frequently ?, 

A. Yes, sir. 

Q. That’s a common practice, isn’t it? 

A. Yes, sir. 

Q. That’s the way they stop, isn’t it? Can they do their work 
without that? | 

A. Certainly they have to reverse the engine to go different ways. 

Q. And in order to check the train and prevent a collision. In 
yards where cars are being handled promptly isn’t that a common 
bagi to check the speed of the engine that is moving the cars 

y reversing the engine? 
A. Yes, sir.’ 
Q. When you were on top of this car that was precisely what you 
were to expect, wasn't it? 
72 A. No, sir; not at that time. | 
.Q. Whenever he intended to stop the speed of these cars he 
would reverse his engine to do it? 
A. Yes, sir. 
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Q. You had worked enough about railroad yards to know that, 


hadn’t you? 


A. Yes, sir; but not in the manner it was reversed at the time. 
Q. Now, just where were you standing at the time that engine 


was reversed the first time? 
A. I was standing on the box-car. 


Q. Whereabouts on the top of the car; were you still on the 


running-board? 


A. Yes, sir. 

Q. At the time the engine was reversed ? 

A. Yes, sir. 

Q. Now, as soon as the engine was reversed did you fall off? 

A. Yes, sir. 

Q. At once? 

A. Yes, sir. 

Q. Did the reversal of that engine stop those cars at all? 

A. It didn’t stop them to a dead stop; they kept going right on. 
Q. The reversal of the engine didn’t change the direction in 


which the cars were running at all. You say after he reversed the 
engine the reversal of the engine and sudden stop of the cars gave 
them a terrible jerk; they didn’t go backward when he reversed the 
engine, did they—they didn’t start ahead? 

A. The direction wasn’t changed atall. The motion with a switch- 
engine, reversing the engine that way, iz takes some little time 
before it can check the speed or the train sufficiently to start it ahead. 

Q. That is the reason why, in switching cars in the yard, it is 
necessary to check the engine by reversing it; it is because it will do 

it promptly, isn’t-it? In other words, the only effect of re- 
73 versing an engine would be the same as if the brakes had 
been put on powerfully ? 

A. No, sir. 

Q. It didn’t change the direction of the cars at all, did it? 

A. No; it didn’t really change the, direction of the cars, ‘but it 
slowed them up—slowed them up pretty fast. 

Q. Now, when the slowing process first took place—the checking 
of the speed of these uma. * you fall down? 

A. I fell as soon ‘as the jerk was given the cars. 

Q. Just. as soon as the jerk was given to the cars you fell right 
down? 

A. Yes, sir. 

Q. You had your lantern in your hand, did you? 

A. Yes, sir. | 

Q. You fell on the roof, did you, and rolled over, or how? Did 
you strike on the roof of the car and roll off, or how? 

A. No, sir. Well, I kind of partly caught with one hand on the 
edge of the car. 
Q. And you were standing on the running-board, you say ? 
A. I fell right over the end. 
Q. You fell right over the end of the car? 
A. Yes, sir. | 
Q. Didn’t fall off the side ? 


— ee nn rece en ene ny ee Sane ee 


RICHARD MARES. 43 


A. No, sir. | 

Q. You were standing so near that when the speed was checked 
you went right on? 

A. That’s what I mean to say ; yes, sir. 

Q. You fell right off, but you fell at one side more than in the 
middle of the track, did you ? 

A. Yes, sir. 

Q. Which wheel of the car was it that ran over you—the set of 
trucks ahead or the second set of trucks, the one next to the engine? 

A. Why, it was the head wheel. 
74 Q. The head wheel—that is, the head wheel as you were 
olng? 
. That is the head wheel on the cars the way they were going. 
That wheel ran over your legs and you pulled your legs out? 
. Yes, sir. 
Now I understand you to say after you fell you did not faint? 
. No, sir. 
Some persons came there ? 
Yes, sir. 
What was done with you then, do you remember? 
Yes, sir. 
What was done? 
I was picked up and placed onto the head of the switch-engine. 
And carried to the hotel, weren’t you ?. | : 
Yes, sir. 
Carried in the house, weren’t you? 
I was after a time. 
Did you faint at all? 
No, sir; I did not. 
Retained your consciousness all the way, did you? 
I did until they went to work at me. 
Give you anesthetics ? 
Yes, sir. 
. Except when you were under the influence of anesthetics you 
had your consciousness all the while, did you ? 

A. Well, sir, I can’t say that I did. No, sir; not all the while. 
I was conscious up to the time that they commenced the operation 
on me, but after that, by spells, the medicine affected me more or 
less, and there was times that I got kind of muddled up a little. 

Q. Now, you spoke of a conversation you had with Bassett? 

A. Yes, sir. 

Q. As to how you got hurt—did you have any other con- 
75 versation with him as to how you got hurt? 
A. I did not. 

Q. Did you have a conversation with him in which you told him 
you took back what you said about his being to blame—that you 
_ stepped off yourself—you thought you were nearer the middle of 
the car, but as a matter of fact you had got near the end and 
stepped off ? 

A. I did not. 

* Q. You didn’t have any such conversation ? 
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A. No, sir. 

Q. Did you have a similar conversation with Mr. Fulton ? 
A. No, sir. 

Q. Didn’t tell Mr. Fulton so? 

A. No, sir. 

Q. You know Mr. Trimball, Mr. Hobert’s clerk, don’t you ? 
A. I don’t think that I do; no, sir. 


Q. You didn’t have any conversation with him to the same effect— 
that you were near theend; you thought you were near the middle, 
but as a matter of fact you were near the end and stepped off the 
end of the car? 

. Not to my recollection ; no, sir. 

You won’t swear you didn’t have such a conversation ? 

. When and where? 

While you were at the hotel. 

At what time? I would like to have you specify ? 

. How long were you here at the hotel ? 

I was here about three weeks. 

What surgeon amputated your limbs? 

Dr. Darrow, I believe. 

. While you were here at the hotel didn’t you have a conversa- 

tion with all these three gentlemen in which you made the same 

statement, and also to Mr. Hobart, the superintendent, that no one 
but yourself was to blame? 

76 A. No, sir; I didn’t tell no one that. 

Q. You didn’t tell any of those gentlemen no one but 
yourself was to blame; you thought you was near the middle of the 
car when you was near the end and stepped off? 

A. No, sir; I didn’t tell anybody that. 

Q. Not anything of that kind? 

A. No, sir. 


(Redirect examination by Judge W1zson :) 


Q. Did you ever tell any one any such thing while you were 
conscious—any such thing as this that has been asked vou — nobody 
to blame but yourself; you thought you were near the middle of 
the car, but was near the end and stepped off. 

A. No, sir. , 

Q. Never told anybody any such thing at any time? 

A. No, sir. 

Q. The counsel first commences by asking you if you were at 
work on this road in 1880 and afterwards in 1881, and you stated 
that you were, did you not? 

A. I believe I did; yes, sir. 

Q. You worked here all the winter of 1880-81, did you not, in 
this yard as brakeman ? 

A. Yes, sir; as I stated, 1 commenced, I think, some time in Novem- 
ber and quit in March. 

Q. Counsel asked you who discharged you; this is something new 
to me; I want to know what this was, what was done, what there 
was about it; were you discharged, by whom, and for what? : 
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A. Well, Mr. Linch was running the yard at that time, and there 
was a man by the name of Lyle, I think, was braking in the yard— 
Charlie Lyle—and we were switching coaches, the train from the 
east, the passenger train from the east. We took the coaches down 

* east of the Headquarters Hotel and threw them in north of the 

77 water-tank; set them in there with the switch-engine. They 
were cleaned there so that they could get coal and water and 

so on ; have the coaches cleaned ready to go back again. The pas- 
senger train from the west was late. These coaches had been cleaned, 
and, when that train came in, hitched onto the coaches from the 
west and went down to the tank and run in and coupled onto the 
eastern coaches, and, after we had coupled onto the eastern coaches, 
ulled out onto the main line and give them a kick up the main 
ine 

Q. Explain what you mean by kick up; I understand it; still 
all the jury may not. 

A. To start them up the track with the engine and cut them oft 
and stop the engine and part of the train and then let them go on. 

Q. Give them a push with the engine and then stop the engine 
and let them go on? 

A. Yes, sir. 

Q. That’s what you call a kick? 

A. Yes, sir; I was tending switch; the cars run by me; it was 
down grade there, and after the cars stopped, instead ‘of standing 
still the way they generally done—it was a little warmer than it had 
generally been; the coaches ran better. After the coaches stopped, 
instead of standing still the way they generally done, they started 
back ; it was pretty dark, and the other man, he hollered to me; he 
says, “Catch these coaches and I will cut them off” So I throwed 
the switch back onto the side track to catch the coaches that came 
in from ‘the west, and I was intending to ride them in-on the side 
track and stop them with the brakes, while he would go up on the 
main line and couple onto the other coaches, the coaches to take 
up in front of the Headquarters, ready to go east. After he had 
started the coaches in on the side track—I stood down east of the 
switch a little ways—I stepped on the head coach—the engine was 
on the east end of the sine pushing them in on the side track — 
and as I stepped onto the head coach I looked up the main line and saw 

the coaches running back—the coaches we had throwed out up 
78 the main line—and I give the engineer the signal to stop, 

but the brakeman in the meantime had cut them off so he 
could not hold them. I set the brake, but they was going with such 
speed that I could not stop them. As the two coaches came together 
it knocked the corners off the’ two coaehes. One was a tin-roofed 
coach ; it struck that and bent that tin roof right down over the 
end of the coach, over the window and door; knocked the platform 
and steps off from each corner ; jammed the coaches somewhat. 
; Q. Goon. Anything else? Was that what you were discharged 
or? 

A. Yes, sir. 

- Q. Were you discharged for anything else? 
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A. No, sir. 

Q. That was along in what seasomw of the year? 

A. That was in the spring. 

Q. Would you have worked in that yard that summer if you 
hadn’t been discharged ? 

A. No, sir. 

Q. You were just working there during the winter, as you ex- 
plained before? 

A. Yes, sir. ‘3 

Q. You said you had your stock—horses—here ready to go out 
onto your farm ? 

A. Yes, sir. 

Q. The next fall, as soon as you came back here, you say the same 
man that discharged you hired you and took you back again? 

A. Yes, sir. aes 

Q. Was Bassett, this engineer that you complain of being careless 


‘in this case, was he here the winter vou was here before—was he in 


the yard? 
A. No, sir; he wasn’t in the yard in the time I was at work there. 
Q. When you went down to Bassett this night—the engineer the 
night you were hurt—did you ask him or request him to do 
79 anything that you hadn’t been instructed to request him to 
do by the yardmaster ? 

A. I did not; no, sir. 

Q. You just requested him todo what the yardmaster had re- 
quested you to go and tell him? 

A. Yes, sir. 

Q. The difference between you and him was, you say, that he 
wouldn’t do what the yardmaster told him to do? 

A. Yes, sir. 

Q. And you told him you were not running the .yard—you were 
not yardmaster; you couldn’t help it? 

A. Yes, sir; I don’t remember exactly the conversation that passed 
between us at that time. I remember of my telling him that and 
of some dispute. 

Q. But can’t remember the very words? 

A. No, sir. 

Q. At the time this injury occurred you were ordered to back 
onto number three west of these cars and hitch onto them? 

A. Yes, sir. “3 

Q. Now, who was it that hitched the engine onto the three cars? 

A. I think I coupled the engine onto the cars myself. It was 
either myself or Mr. McLeay ; we both stood there together. 

Q. It was either McLean or yourself? 

A. Yes, sir; he stood on one side of the foot-board and I stood 
on the other. 

Q. When you hitched onto these three cars, who cut them off 
from the cars that were hitched to them, back of them? 

A. Mr. Galvin. 
Q. Galvin cut those off from the cars that were back of them ? 
A. Yes, sir. | | | i | 
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Q. Then you say you gave the signal to Bassett, the engineer, to 


go ahead? 
A. Yes, sir. 
80 Q. Where did you stand when you gave the slain to Basset 


to go ahead ? 

A. I stood at the hind end of the engine on the outside of the 
track—just stepped off from the foot-board. 

Q. Stood off from the track outside of the engine and close to the 
rear of the engine ? 

. Yes, sir. 
And you gave him the signal to go ahead ? 
. Yes, sir. 
Is that the ordinary course in such cases ? 
Yes, sir. 
Then he moved ahead westerly ? 
Yes, sir. 
Until he came over the switch on the main track ? 
Yes, sir. 
What was done then ? 
He was given the signal to stop. 
Who gave that signal ? 
I did. 
Then what was done? 
The switch was thrown over. 
. Who threw the switch ? 
T did. 
You turned the switch so that the cars in backing, instead of 
going onto number three, they would go onto number five ? 

A. Yes, sir. 

Q. When you threw the switch what was done? 

A. He was given the signal to back up. 

Q. Had you been on top of these cars from the time they were 
hitched onto and you gave him the signal to go on until the time 
you set the switch to throw them onto track number five? 

A. I had not. 
81 Q. Now, then, when he run up you set the switch so as to 
throw them onto number five ; then you gave him the signal 
to back ? 

A. Yes, sir. 

Q. Where did you stand when you gave him that signal ? 

A. On the ground. 

Q. Hadn’t yet been on the cars at all ? 

A. No, sir. 

Q. Very well; when he backed in how soon did you get onto those — 
cars ? 

A. Well, I got on, maybe, one car-length below the switch. 

Q. And as you backed in you were going eastward, were you not? 

A. Yes, sir. 

Q. On what end of what car did you get when you got on 2 

A. I got on the west end of the hind car... 

Q. Got up the ladder there on the hind car? 
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A. Yes, sir. 

Q. That is, the end of the car in the direction from which it was 
moving? 

A. Yes, sir. 

Q. When you got up there what did you do? 

A. I gave the engineer the signal to back up seven or eight cars. 
I don’t remember which it was, but either seven or eight. 

Q. Was there that distance—seven or eight cars—in the direction 
in which you were backing before you came to any other cars on 
that track ? 

A. Yes, sir. 

Q. Was it or was it not your duty to give that signal for him to 
back ? 

A. It was. 

Q. As you were backing there was it or was it not your duty to 
go on top of that car? - 

A. Yes, sir. 
82, Q. Was it or was it not your duty when you got on top 
of it to proceed to the east end in the direction in which it 
was moving? 

A. Yes, sir. 

Q. Why so? 

A. In order to watch the track below me, in order to be able to 
give the engineer signals how far back to come. 

Q. You were standing there with your lantern and would see as 
you approached the cars, and then you would give the signal to 
him—how would you give the signal to him as you approached, 
after you had given him the signal to back up? 

A, After he had backed up awhile—it didn’t make any difference 
how far he wanted to back up—when he got close to the cars, if he 
was going pretty fast, while we was off some distance, I would give 
him the number of cars 

Q. How would you give him the number of cars? 

A. Like that. 

Q. By moving your lamp you would show him the number of 
cars he had yet to go? 

A. Yes, sir; so he could slack down less and less until we got 
there. 

Q. Now, Mr. Mares, unless in the case of sudden danger and where 
a signal was given him to do so, would it ever be admissible or safe 
for him to stop the cars as suddenly as he did there? 

A. No, sir; I don’t think it would. 

Q. Do you know whether it would or not? 

A. I know it would not. 

Q. Is it customary ever to stop cars in the yard with one of those 
switch-engines so suddenly as that, unless it. would be a case of 


_ sudden danger and unless he had a signal to do so? 


A. No, sir. 
Q. Mr. Mares, at that time, until he got a signal to stop, had he 


any right to stop those cars, according to the rules of that yard? 
A. He had not. : 
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83 Q. Had you any reason to expect that those cars would be 
stopped at all or stopped with that rapidity and suddenness 
at that time? 

A. I had not. 

Q. When you stood there on the rear of that car on that night, 
and just before you were hurt, did you stand any closer to the rear 
end of that car than brakemen are accustomed to stand, and than 
they should stand, looking ahead as you were for the rear track ? 

A. No, sir. 

Q. Then you were at the place your duty called you at that mo- 
ment? 

A. Yes, sir. 

Q. Even then, Mr. Mares, if no signal had been given him to stop— 
if he had seen no signal after your first signal just to back—this 
would have been reckless and careless for him to stop so suddenly 
until a signal was given him ? 

A. No, sir; he had no business to have stopped at all until he re- 
ceived a signal. ! 
Q. If he stopped so suddenly would it be reckless and careless? 

A. Yes, sir. 

Q. With your experience in railroading, state whether such a 
sudden stop as that would or would not be likely to throw any per- 
son from the car. 

A. Yes, sir; it would; an engine handled the way he was hand- 
ling that at the time. 

Q. Did Galvin tell you the car to get on? 

A. No, sir; he didn’t. 

Q. Asa matter of fact wouldn’t every brakeman, under the cir- 
cumstances, know where it was his duty to get? 

A. Yes, sir. 

Q. It wasn’t necessary to tell you? 

A. No, sir. 

Q. a far had you backed on track number five before you 

ell? “ 
84 A. Well, I think we had backed some, probably five or six 
cars. 

Q. Before you fell ? 

A. Yes, sir. 

Q. Now, on track number five? 

A. Yes, sir; that is from the switch. 

Q. After you fell, Mares, am I right that he kent on backing after 
he reversed the engine back, until as you lay there the locomotive 
passed you—the switch-engine—and to that switch-engine at that 
time were attached three cars? 

A. Yes, sir. 

Q. Had he yet reached the cars in the rear? 

A. No, sir. 

Q. After the three cars and locomotive or switch-engine had 
passed you? 
A. Yes, sir. 
Q. Do 102. how much further it was—there were three cars 
il 


Pe 
Gite AEC ree 
ie, A Se Se 


50 THE NORTHERN PACIFIC RAILROAD CO. VS. 


and the switch-engine, you say, that he backed after you fell and 

; that he hadn’t yet reached the other cars—do you know how much 
further it was to the other cars than that? : 

A. No, sir; I do not. 


(Recross-examination by W. P. CLouGH:) r 


Q. How did the reversal of the engine affect these cars on this 
occasion—any different from what it always does whenever an en- 
is reversed ? 

A. Well, it depends a good deal how and in what manner an en- 
gine is handled when it is reversed. 

Q. As I understand you to say, as soon as the reversal of the 

\ engine took place and the speed was checked, then you fell off, isn’t 
ie that true—the speed was so great it gave them a terrible jerk—isn’t 
i it true that just as soon as the engine was reversed and the speed 
checked you fell offf Isn’t that true—just as soon as the engine 
was reversed and the speed checked you fell off then? 
85 A. Why, as soon as the slack was taken out of the cars; 
yes, sir. 

Q. Will you please tell me what was the difference between the 
effect of the reversal of the engine on those three cars and the re- 
versal that always takes place under similar circumstances in hand- 
ling cars? How were those cars jerked differently than the cars 
are always, naturally? 

A. In the first place, he was handling the engine in a reckless 
manner; had been from the time he started the engine in the first 
place until I was thrown off. | 3 

2 Do you mean to say he ran too fast or stopped too quick, or 
what? 

A. I mean to say he was running too fast 

Q. Then you don’t find fault with his reversal of the engine, be- 
cause that is common, isn’t it, in the yard ? 

A. No, sir. 

Q. It ain’t common to reverse an engine in the yard? 

A. Not in that manner. 

Q. How can you reverse an engine except in that manner ? 

A. You can by shutting the steam off—closing the throttle—then 
reverse the engine and give her steam slowly. 

Q. I know, but you have to reverse the engine before you can do 
that haven’t you? Are you enough of an engineer so that you know 
anything about handling an engine anyway ? 

A. Iam not an engineer. I know nothing about an engine any 
more than [ have been around an engine and saw an engine handled. 

I am engineer enough so that after an engine is steamed up and 
in running order, [ could set her and move her ahead or forward 
or back. Aside from that—that’s all I know about an engine. 
Q. Don’t you know, Mr. Mares, that the process of switching is a at 
- constant bump from the beginning to the end of it? 
A. No, sir; I do not. 
Q. Did you ever see cars taken in and set out without a 
86 similar bump occurring—isn’t there always a bump when the 
slack is taken out? | a Ra 
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A. Of course there is a slight jar—more or less. 

Q. Isn’t the sound of switching so great that you can hear the sound 
of the bumping 50 or 60 rods off—that very frequently it is? 

A. Yes, sir. 

Q. D.dn’t you expect that when that man got the 7 car-lengths 
or so that you motioned that he would stop? You signalled him to 
back 7 or 8 car-lengths, didn’t you ? 

A. Yes, sir. 

Q. Do you pretend to say it wasn’t his duty when he approached 
the end of the 7 or 8 car-lengths to stop? 

A. Yes, sir. 

Q. He ought to have kept right on, had he? 

A. He ought to have kept on until he got a signal to stop; yes, sir. 

Q. In other words, after you signalled him to back 7 car-lengths 
he was to keep right on, regardless of further signals? 

A. No, sir; I was on top of that car to watch that track ; to give 
that engineer signals when to stop the engine. 

Q. When you gave the signal to go back 7 cars, was that a signal to 
go back 7 cars, or to go back indefinitely ? 

A. That was to let the engineer know how much room there was. 

Q. When he got to the end of the room you told him, was it his 
duty to keep right on the same speed as before or slack up? 

A. It was my duty to give him a different signal. It was my 
duty to give him signals from time to time as I saw we had room 
there, before we approached the other cars. 

Q. If you give an engineer a signal to back 7 car-lengths, is it his 
duty to back 7 car-lengths, or is it his duty to keep right on as 
rapidly as he has in the beginning of it? 

A. It would be his duty to back 7 car-lengths unless he gota 

signal to the contrary. } 
87 Q. Yes, sir; and to stop and prepare to stop at the end of 
the 7 car-lengths ? 

A. Unless he got a signal to the contrary. | 

Q. Then supposing you gave him a signal to back 7 car-lengths, 
at the end of the 7 car-lengths it was his duty to prepare to bring 
those cars to a stop at the end of the 7 car-lengths, wasn’t it? 


A. Yes, sir. 
Q. You say you had already backed 5 or 6 car-lengths before 


you fell off? 

A. No, sir; I-beg your pardon. After I first gave him the signal 
to back up from where I was standing at the switch, I said perhaps 
we had moved back five or six car-lengths. At the time I gave him 
the signal to back ahead 7 or 8 car-lengths I was standing on top 
of the cars, in the meantime he had been backing up right along— 
was backing up when I got on the car—after I got on top of the car 
I gave him the signal to back up 7 or 8 cars, then I stepped to the 
hind end of thecar. He backed up about three car-lengths and he 
then reversed the engine. 

Q. You turned the switch, didn’t you? 

A. I did; yes, sir. 

Q. That let the cars onto number five? 
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A. Yes, sir. 

Q. Now, you got on the first car that passed onto that switch, 
didn't you—the first car that passed onto that switch you got onto, 
didn’t you? 

A. Y eS, sir. 

Q. And you got on just as soon as the first car had got part way 
past the switeh ? 

A. Yes, sir; the first car was clear past the switch when T got on— 
the oar that T got onto was by the switch when I got on, 

Q. You was right at the switch, weren't you? 

A. I was just below the switch, 

Q. By the time you got onto that ear and had given the 
SS signal to back 7 carlengths, how far east had that car got 
from the switch ? 

A. Why, I hadn’t given and signal to back 7 or § car lengths. 

Q. You got on the car right at the switch—at the time you got 
onto it and gave this signal how far had that car gone ahead from 
the switch ? 

A. Well, I could not say—not more than probably three or four 
car lengths at the outside. 

Q. How many car lengths did you calculate the obstruction was 
from the cars, the cars that were standing on the track east of the 
switch—how much space between the cars standing on the track 
number five and the switch itself, did you calculate there was? 

A. I calculated there was some ten or twelve car lengths. 

Q. And three car lengths had passed before you had climbed up 
and given the signal to go 7 car lengths? I want to know the space 
between the stationary cars on track five and that switch on five? 

A. I understood the question to be after I had given the signal. 

Q. No, sir. What was the space there? 

A. Oh, probably 15 cars—15 or 18. I had an idea, of course I 
didn’t know—I wasn’t positive that there was just that much room 
-ngeg but I knew that there was as much room as I gave signals 
or. 

Q. Now, how far had you passed from that switch before that sig- 
nal was given—how far had you gone east from it? 

A. Before the signal was given of 7 or 8 cars? 

Q. Yes, sir. 

A. Three or four cars. 

Q. Now, how do you know it was only three or four car lengths 
from the time you gave the signal until the speed was checked by 
the reversal of the engine? 

A. Oh, I know it by the running of the cars. 

_ Q. Do you know how far you were from the other cars when you 
were run over, from the standing cars? 

A. No, sir. 

Q. You have never known, have you? 
89 A. No, sir; not to a car length. 

Q. You hadn’t any idea when you fell how far off you 
were, had you ? 
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A. Yes, I had an idea how far they was off, certainly ; if I hadn’t 
had an idea what would I have been giving signals for ? 

Q. How far did you think when you fell you were from the cars 
that were standing there? 

A. I thought I was five or six cars. 


(Redirect examination by Judge Witson ;) 


Q. The counsel asked you if they didn’t always, when they stopped 
ears, reverse the switch engine, 

A. No, sir; they do not. 

Q. Did you ever in your life, before, know cars to get so sudden 
a jerk as that under such circumstances ? 

A. No, sir; I never did, 
~ Q. What is the difference between that and the way cars are 

usually stopped in the yard when switching? Explain to the jury. 

A. The difference is, generally a switch engine, the steam is shut 
off, then the engine is reversed and gradually given steam again. 
They open the throttle gradually so it takes the steam gradually. 

Q. When you shut it off it would leave it as if you were to take 
the engine away entirely ; the cars would keep on with their motion 
growing less and less and less—less. 

A. Yes, sir. 

Q. It wouldn’t pull them forward at all. In this case what did | 
he do? Explain it. | 

A. As he throwed the level over, why, it stopped the engine sud- 
denly and gave the cars a jerk. 

Q. Throwing the lever over, did that turn the wheels forward ? 

A. Turned the wheels forward ; yes, sir. 

Q. Where it had before been going backwards? 
90 A. Yes, sir. 
Q. That, you say, gave the cara jerk? 

A. Yes, sir. 

Q. Taking up the slack and jerked you off? 

A. Yes, sir. 

Q. You say you never saw such a jerk before in the yard or in any 
yard under such circumstances ? 

A. No, sir. 

Q. If he had have stopped in the ordinary manner would you then 
have been hurt? 

A. No, sir. 

Q. You stated that he had been acting recklessly all the evening 
after you waked him up? 

A. Yes, sir. 

Q. Now, you have stated in this, all the way through, to the jury, 
three or four car-lengths; did you mean you had measured, or were 
giving according to your ideas, just merely, as you might say, guess- 
work ? 

A. That’s the way we generally measure distances in the yard; 
say, by so many cars, 

Q. And by your eye? 
A. By the eye; yes, sir. 
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Daniet F. GALVIN, called as a witness in behalf of the plaintiff, 
being first duly sworn, testifies as follows : 


Mr. Galvin, where do you reside? 
. Fargo. 
. How long have you lived here? 
. For two years past. 
. What is your age? 
Twenty-three years old the 27th of last April. 
Q. What is your occupation? 
OY A. A railroad man; I last was employed as a freight con- 
ductor. 
Q. How long were you freight conductor? 
A. Something over nine months; about nine months. 
Q. On what road ? 
A 
Q 
A 


>OPOPO 


. The Northern Pacific. 
2. When did you cease to be freight conductor ? 
. The 19th of last month. 
¥. Prior to being freight conductor, what was your business ? 
\. Yardmaster. 
Q. Where? 
A. Both at Fargo and Jamestown. 
Q. How long were you yardmaster at Fargo? 
A. About a year. 
Bi Were you yardmaster in this yard at the time of the accident 
o the plaintiff? 
A. Yes, six. 
Q. How long had you been before ? 
A. I think it was the latter end of July or about the first of 
August I took charge of the yard here. 
Q. The latter end of July or first of August before he was hurt ? 
A. Before he was hurt. 
Q. He was hurt the 31st day of October, and you commenced 
about the first part of August or latter part of July? 
A. It was the first part of August. 
Q. The first of the August before that ? 
A. Yes, sir. 
Q. Were you continuously there from the first of August up to 
the time Mares was hurt? 
A. Yes, sir. 
Q. How long after that? 
A. Until the 4th day of last July. 
Q. Just after that you went where? 
92 A. To Winnipeg. 
Q. What were you doing at Winnipeg? 
A. I broke for two weeks; run a construction train there for 
nearly a month. 
Q. That is, run it as conductor? 
A. Yes, sir. 
Q. Then you came here? 
A. Yes, sir. 


b 


~ 


~ 


} 
} 
T 


ore {~- - — _ ——— > “ pm ‘_ To 


RICHARD MARES. 


. Where did you go then? 
. I went to Jamestown. 
On this road ? 
Yes, sir. 
Work for this com pany ? 
Yes, sir. 
What did you do at Jamestown ? 
I run the yard there about three weeks. 
As yardmaster ? 
Yes, sir. 
Then from Jamestown where did you go? 
I went running a freight, as freight conductor. 
. For this company ? 
. Yes, sir. 
. Have you now told us all that you have worked for this com- 
pany, 0 or have you worked for this company before the times you 
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spoke to us about? 
A. Yes, sir; I worked for the company about three weeks in May. 
Q. May of what year? 
) A. ‘Two years ago—something over two years ago. 
) Q. Where and at what business? 
. ; ~ I was brakeing between Fargo and Jamestown, for Conductor 
) illon, 
x Q. Was that the first you worked ~ this company ? 
93 A. Yes, sir. 
Q. Did you railroad any before you came to this company? 
< A. Yes, sir. 

Q. Where? 

A. On the Manitoba railroad. 

Q. How long did you railroad there? 

A. Very near nine years, in various capacities. 

Q. Now you may commence and tell in what different capacities 
‘you were at work for that road. 

A. Well, when I was a boy I peddled spikes for them while they 
were laying track—well, I plowed one summer for planting trees— 
when I was big enough to go brakeing, I went brakeing. I worked 
for them from the time I was able to brake until two years ago. 

Q. Well, what did you do then? 

A. I left there and came here. 

> Q. Well, were you in any different capacity there save brakeman? 
A. I broke for two or three years and run a train there and run 
yards there for two or three years. 
Q. And run a train and run yards two ur three years? 
A. Yes, sir. 
Q. You did this before you came here? 
A. Yes, sir. 
: Q. Then you came onto this road and did what you did here? 
A. Yes, sir. 
Q. Then, Mr. Witness, are you or are you not familiar with the 
course of running a yard like this at Fargo? 
A. Iam; yes, sir. 
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Q. Are you or are you not familiar with the signals given and 
the duties of the different employees in the yard? 
A. Yes, sir. 
Q. Were you or were you not familiar with those duties and those 
signals, and the manner of conducting a yard at the time ) 
94 Mares was hurt? 
A. I was; yes, sir. 
Q. Do you know Bassett who was engineer of the switch-engine we 
at the time Mares was hurt? 
I do. : 
How long have you known him ? 
1 have known him for very near two years. | 
Where ? 
Here in Fargo. 
What was he doing while you knew him ? 
He was running switch-engine when I first got acquainted 
with lim. 
Q. In this yard ? 
A. Yes, sir. 
Q. When was that? 
A. That was some time in August. 
Q. How long had he been running a switch-engine in this yard 
before the injury to Mares occurred, to your knowledge ? 
A. Well, he had been running it—I could not exactly say how 
long—he had been running it Some time. w 
Q. About your best recollection—you can’t state just how long— 
state it according to your best remembrance. se 
A. He had been running four or five months I should think. 
Q. To your knowledge while you were acquainted with him ? 
A. Yes, sir. 
Q. Were you, while he was so running, yardmaster in the yard in 
which he was running? 
A. I was yardmaster at night. 
. Who was, during that time, yardmaster during the day ? 
Mr. Baker. 
. Does Baker live here ? 
A. He does. 
Q. Is he in town? 
A. He is,-I believe. He was the last I knew of him. 
How long ago was that? ) 
A day or two ago I seen him. 
Is he yet in the employ of the Northern Pacific Company ? 
Yes, sir. 
Here? 
Yes, sir. 
He was day yardmaster and you was night yardmaster ‘ ? ) 
Yes, sir. 
Who, if anybody, was over both of yon? 
S. G. Fulton. ‘ 
Is he here ? | 
He is here in town; yes, sir. 
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. Is he still in the employ of the Northern Pacific Company ? 
. Yes, sir; I believe so. 
. Where? 
. At Helena, I think. 
. At Helena? 
. Montana. 
. But you say he is here at present ? 
. Yes, sir; he is here at present. 
. Was he in the yard over the yardmaster, having control of th 
yard at the time Mares was hurt? | 
A. Yes, sir. 
Q. How long had he been before that? 
A. Why he was all the time I was here. 
Q. Was he the man that had control of the yard ? 
A. Full charge of hireing and discharging brakemen and yard- 
masters. 
Q. He was your superior to whom everything was communicated ? 
A. Yes, sir. : 
96 Q. How long had you known Mares before his injury ? 
A. Since he commenced to work for me. 
. How long was that, about? 
. He worked about two weeks. 
Now, he had worked about two weeks with you? 
. Yes, sir. . 
Now, Mr. Witness, you say you were night yardmaster ? 
Yes, sir. 
You had no control but at night ? 
Nights, that’s all. 
At night you had supervision ? 
. I had full charge of the vard at night. 
Now, during thai time Bassett was engineer? 
Yes, sir. 
. Was he night engineer or day engineer, how was that, or both? 
Explain. 

A. They worked one week day times and one week nights. They 
changed every Sunday afternoon. | 

Q. Then, during the time that Mares was there, Bassett would 
have been at work with Mares for about a week only ? 

A. That’s all. 

Q. Were you present at the night of this injury to Mares? 

A. Yes, sir; I was. 

Q. I wish you would now go on, in your own way, and explain to 
the jury how that occurred; commence with that night and go on 
and explain how that occurred. 

A. Well, during the fore part of the night we had been working, 

: and about two o’clock I had a lot of work to do checking up the yard 
- and everything. The engine was standing still, it was standing on 
the headquarters track—the side track at the hotel—and after I had 
checked over the yard and made out my list and everything, I went 
| in our room—the yardmaster’s room, and woke up my men 
97 and was walking down in the yard. I walked down as far 
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as the corner at the flag shanty, and I told Mares to get the 
switch-engine and back down on number three, the crossing where 
the flag shanty is on Broadway. I told him to get the switch-en- 
gine and back down on number three, and he went up there. Every- 
thing was still that time in the morning, and I don’t know what he 
said to Bassett, but I heard some dispute between him and Bassett. 
I heard they were angry and I heard Mares swear; he said “God 
damn it, I can’t help it,” he says, “I am not running the yard. I 
was told to come here and get the switch-engine.” I don’t know 
what reply was said. I don’t know what they were disputing about. 
I kept on down, threw the switches as I went on down the track, 
and they backed down in a short time. He started from the head- 
quarters and backed down on number three very rapidly. 

Q. Who did? 

A. The engineer, Bassett. 

Q. You say he backed down very rapidly ? 

A. Yes, sir. 

Q. How could you tell that? 

A. Well, I could tell by the way he was going and the exhaust 
of the switch-engine. 

Q. That is, the noise that it makes? 

A. The noise; yes, sir. 

Q. Well, was he or was he not, at that time, going more rapidly 
than was prudent or safe? 

A. It was very improper to go that way over the switches and too 
fast in the yard. 

Q. Then, you say when he started he started in this way ? 

A. He started very quick; yes, sir. 

Q. Did he do so at once, immediately, when he started ? 

A. Yes, sir; they coupled on to the cars—— 

Q. On what track ? 

A. On number three, I believe it was; one of those tracks 
98 in the lower yard. I told them to go ahead on number five. 
be Q. You say you hitched onto the cars on number three— 
onto how many cars? | 

A. The track was full of cars; I cut off behind the three head 
cars. 

Q. Cut off three of the cars? 

A. Three of the cars, 

Q. And told them to go ahead? 

A. To go ahead on number five and they pulled up over the 
switch and was backing down on number five, and he was abusing 
the engine then—— 

Q. Explain what you mean ? 

A. Well, he was going as fast as he could go—as fast as he could 
get her to go—and I don’t know who swung the switches, I stayed 
where I was. 

Q. You didn’t see who turned the switches ? 

A. No, sir; I don’t know who turned the switches. 

Q. You were not close to them ? 

A. No, sir; not at that time. 
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Q. Could you tell by the sound of the engine just as well as if 
you had been standing by and looking at it, whether he was abusing 
it, as you say, or not? 

A. Yes, sire 

Q. Well, in the night at that time or at any time, was it or was it 
not safe to go as he was then going? 

A. It was very unsafe. 

Q. He went up over the switch ? 

A. Yes, sir. 

Q. Then what ? . 

A. He was backing down and the first thing I knew, I heard him 
reverse the engine—he reversed her without shutting the steam off 
and that was the first thing that attracted my attention—it was 

something more than was usually done. 
99 Q. Well, was it or was it not very unusual under such cir- 
cumstances to reverse it without shutting it off? 

A. It was; yes sir. 

Q. It was or not? 

A. It is very seldom they reverse an engine with shutting her off 
when switching. . 

Q. Well, is it ever sate or prudent to do so, or is it ever done so 
unless there is some immediate danger and a signal given for it ? 

A. Not in that way. 

Q. Explain to the jury. 

A. Well, in switching cars they always reverse their engine, that 
is, the way they have for stopping cars, in the yard itis very seldom 
they stop cars by the brakes, they reverse the engine, but before 
reversing her they shut off the steam, the steam an’t in her cylinders 
and she don’t have the force. 

Q. Say an engine is working a train and you want to stop those 
cars, how would you usually do it? You say you would shut off 

the steam ? 

A. Shut off the steam ; yes, sir. 

Q. When you shut off the steam it would keep going of its own 
motion as if the engine was off? 

A. Yes, sir. 

Q. The engine wouldn’t give it any motion any more? 

A. No, sir. ' 

Q. Just keep going slower and slower and slower until it stopped ? 

A. Yes, sir. 

Q. You say that’s usual under those circumstances ? 

A. Yes, sir. 

Q. What did he do? 

A. He swung her over without shutting her off at all. 

Q. In reversing her—threw her over, what do you mean by that? 

A. I mean without shutting off the steam. He reversed 
100 the reverse lever over and she still was working steam, so 
at the time she was reversed ahead—she worked steam ahead. 

Q. sa threw all the steam so as to turn the wheels forward at 
once 
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A. Yes, sir; so that the wheels would slip around. They would 
still be moving backwards for the time being. 

Q. And you say what would have been proper and prudent there 
to have done, if he wished to stop, would have been just to have 
stopped his engine, to have turned the steam off, and let the engine 
roll without any stearn either way? 

A. Yes, sir; and then reverse her after she had been shut off, 
without he got a signal to stop from somebody—to stop sudden— 
of course it would be proper to do it then. 

Q. What did you say? * 

_ A. If he gota signal from anybody to stop immediately, it was 
his place to throw her over. It is very seldom you will see them 
throw over an engine or abuse an engine in that way. 

Q. Explain to the jury just what the effect would be of doing just 
what he did at that time. : 

A. Well, the effect would be it would jerk most anyone from the 
top of the cars if they weren’t expecting it. If they were on top and 
expected a man to throw the engine over the could save themselves ; 
if it was unexpected to them, it would jerk a man off. There isa 
slack of 6 or 8 inches in between the heads of the cars. <A switch- 
engine is very quick. They can stop or start a car quicker than any 
other engine can. When he was.backing up working steam, the 
slack would all be in the cars; when he reversed her ahead it would 
snap them out. If you had hold of six or right or ten cars it would 
break them in two, as a general thing. 

Q. Such a snap as he gave that night would break them in two, 
you say? 

A. Yes, sir; two or three cars it wouldn’t be so apt to break them, 

there wouldn’t be the force behind. 
101 Q. You say those switch-engines work a good deal more 
quickly and jerk a good deal more than any other engine ? 

A. Yes, sir. : 

Q. They are made for that purpose—to act quickly ? 

A. Yes, sir. 

Q. Was it the duty of the engineer Bassett at that time to stop 
the car at all, at that time, unless he was signalled so to do? 

A. No, sir; he had a right to keep on going until he got a signal 
to stop. 

Q. Had a person -who was on the car a right to expect he would 
do so, according to the rules? Was that a rule of the yard, that 
he had a right to expect him to do, until he got a signal to stop? 

A. Yes, sir. 

Q. Mr. Witness, in backing cars in that way, when you run up 
from track number three and then turned that switch and threw 
them onto track number five, when you went to back down on track 
number five, was it the duty of anybody to be on top of the cars as 
they backod down? 

A. Yes, sir; it was either the duty for a man to be on top of the 
_cars or on the rear end of the cars when we were backing down. 

Q. When you were backing down there this night with these 
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three cars—backing down onto track number five—on what car was 
it the duty of the man that was on top of the cars to be? 

A. On the rear car. 

Q. On what part of the rear car ? 

A. The hind part of it, where he could see the track plainly ahead 
of him. 

Q. So that he could watch the track ahead of him to see if there 
was any thing there? 

A. Yes, sir. 

Q. You say that was his place or duty at that time? 

A. It was; yes, sir. 
102 Q. Whose ‘duty was it to give the signal, the man on top 
of the car, in such a case? 

A. It was; yes, sir. 

Q. And if that person had given a signal to back, you say it was 
the duty of the engineer to watch for a signal and to back until he 
saw a signal to stop? 

A. Yes, sir; it was. 

Q. Supposing a signal had been given to him to back 7 or 8 or 
9 or 10 cars, or any number of cars, how would that signal be given ? 

A. It would be given up and down as many times as you wanted 
to go car-lengths. 

Q. Up and down with what? 

A. With the lantern. 

Q. As many cars as they wanted to go they would move their 
lantern up and down? 

A. Yes, sir. 

Q. I will ask you first, after they crossed the switch, before they 
commenced backing, must there have been or do you know whether 
there was a signal to back ? 

A. I couldn’t really say about the signals. 

Q. Well, Mr. Galvin, would he have commenced to back or was 
it his duty to commence to back until he got a signal to back ? 

A. No, sir; it was not. 

Q. When he commenced backing on track number five, was it or 
was it not his duty to not stop until he got a signal to stop? 

A. It was his duty to keep on backing until he received a signal 
to sto 

Q. if he had gotten signals of seven or eight cars as you have ex- 
plained, then what was his duty? 

A. It was his duty to go that distance and keep on going until he 
got a signal to stop. 

Q. And in stopping, unless he saw a ial of danger or 
103 . some other signal to stop quick, was it his duty to stop slowly 
or to stop quickly as he did there? 

A. It was his duty to stop slowly unless he got a signal to stop 
quick. That was what drew my attention, the way his engine was 
reversed, that drew my attention and I looked around. 

Q. How far were you from them when this engine was thus sud- 
denly reversed ? 

A. A very short distance; not more than two or three car-lengths. 
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Q. Well, would the way that was done have arrested anybody’s 
attention ? 

A. It would; yes, sir; that knew anything about switching. * 

Q. Was it or was it not done in a reckless and dangerous manner? 

A. It was; yes, sir. 

2. That is the fact that arrested your attention at the time? 

A. That is what drawed my attention to look around. 

Q. When you looked around what did you see? 

A. I didn’t see Mares; I didn’t see him fall. 

Q. What did you see? 

A. I seen his lamp go, I didn’t know whether he had fell or not. 

Q. Did you know he was on the train—on top ? 

A. I knew somebody was. 

Q. You didn’t know who? 

A. I didn’t know who it was. 

Q. You say as soon as you looked around, after this jerk, you saw 
a lamp fall, did you see the lamp only ? 

A. The first I'knew of a man falling, was, a man hollered. 

Q. Then the fall came immediately after the jerk? 

A. I suppose so. 

Q. You say the lamp fell immediately after the jerk ? 

A. Yes, sir; when I looked around I seen it fall. 

Q. What did you do then? 

A. I ran up there. 
104 Q. Did you hear any cry of distress ? 

A. Yes, sir; I did; that’s what I heard, I heard a man holler. 
I run up there; the engine stood about opposite to him, or very 
nearly opposite to him, and in a short time we were all around there 
every one of us that were working there were around, and this Mares 
he accused Bassett then— 

Q. State what he said as near as you can remember. 

A. Mares he accused Bassett then of it being his fault that he got 
run over, he said “If you had obeyed my signal this wouldn’t have 
happened. ” Bassett says “I did obey it.” Mares says “No you 
didn’t.” Bassett called him a damned liar when he was lying there 
on the ground. I kind of took that to heart, and went for Bassett. 
I called him a name and went for him, and was going—would have 
whipped him right there but for Mares, he cried out “Straighten out 
my legs and let him go.” I went and straightened out his legs and 
then I told Bassett to help us put him on the front of the engine ; 
and we put him on the front of the engine and run him up in the 
front of the Headquarters hotel—took him off the engine ut the 
oni aang hotel and laid him on an express truck that was 
there 

Q. Do you know how many wheels had run over his legs ? 

A. I don’t know how many wheels. 

Q. How did he lay when you saw him ? 

A. He was sitting up like this. 

Q. Holding his knees up like this? 

A. Yes, sir; he was sitting on the ground with his hands this way 
onto his knees. 


RICHARD MARES, ) 63 


Q.; Who were present when this occurred that you speak of, about 
calliike him a damned liar, who were there ? 

A. There was myself and Johnny Ryan— 

@. Who was he? 

A. He was fireman. 

Q. Where is he now, do you know? 
105 A. I don’t know, he was here yesterday—and Bassett — 
Q. That is the engineer ? 

A. Yes, sir; he was there, and George Brant— 

Q. Who was he? 

A. He was one of my brakeman—John McLean, he was another 
of my brakeman, and Richard Mares, himself. 

Q. That was all that was there? 

A. That’s all that was there. 

Q. You say they were all present when this occurred ? 

A. Yes, sir; all of them 

Q. Now at that time, when that occurred, how near were these 
cars to being backed to the other cars that were on track number 
five? 

A. Qh, it was some distance—it was eight or ten cars. 

: Q. Fight or ten cars still before they would reach track number 
ve? 

A. Where the cars were on number five, yes, sir. 

Q. — there was no need of stopping at the place they did at all? 

A. No 

- Now did you see any of those signals given by Mares? 

A. No, sir; I don’t know anything about the signals, at all. 

Q. You were not looking in that direction ? 

A. No, sir; the first thing that attracted my attention, was the 
reversal of the engine. 

Q. That arrested your attention because it struck you as dan- 
gerous? 

A. Yes, sir. 

Q. What is the average length of these cars? 

A. The average length is—from 30 to 33 feet is the average 
length of a box car. 

Q. The lengths of these cars? 

A. Yes, sir; they are making, lately, lumber cars a good deal 
onger. 

Q. Well, that’s the average length of’a car, from 30 to 33 
106  feet—what is the length of ¢ an engine? 

A. I couldn’t say. 

Q. At the time Mares was hurt they had backed three cars past 
him, and the engine was about past him 

A. About opposite to him. 

Q. And still behind them you say it was eight or ten cars before 
you reached the cars on track number five? 

A. It was some distance. We judge cars by our eyes as close as 
we can—to the best of my judgment it was eight or ten cars. My 
idea was to back all these cars down on number five. I wanted to 
leave room and put all my through cars—cars that were for the 
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west—to set them in on this track number five. I wanted to shove 
them all down to make room. The three cars I had hold of was 
cars I was making up in another train. 

Q. Explain what you were doing that night—whether there was 
any hurry—whether you had been asleep—explain the whole of.it? 

A. Well, I was very busy and I didn’t have any foreman, I had to 
do all the work myself. I had to check the trains in and make out 
the switch list and check them out, do all the switching myself—I 
didn’t have any man that I could depend on as foreman, nor any 
man that could have done it. I was allowed a foreman if I could 
get him. There was no man capable of filling that position. 

Q. Was it necessary to have a foreman there ? 

A. It was to make the work easier on myself. I overdone myself 
all the time. 

Q. But that particular night now, witness ? 

A. That particular night I was very busy and I was making up 
No. 11, that is the way-freight that leaves here going west 7 Pde 
in the morning. There was a train coming in from the east. There 
is always a destination report made of these trains out at Detroit, 
45 miles east of here, so that we know just about what is on the 
train before they get here—how many cars there are for Fargo and 

points west of here. I wanted to make room for through cars. 
107 Iset my cars that went west on one track and those that re- 

mained at Fargo on another track. These three cars I had hold 
of were for Sanborn, that’s west of here. I had to keep those cars— 
trains going out we make them up in station order—if there 1s a car 
for the first station put it next to the engine, the second next to that 
and so on—and keep them as near in station order as I could. 

Q. Well, in the earlier part of the night, Mr. Galvin, had you 
been at work? 

A. Yes, sir. : 

Q. What hour of the night was it about when this injury oc- 
curred ? 

A. It was in the morning, some time between four and five o’clock. 

Q. Was it or was it not day-light ? 

A. It was not; no, sir. 

Q. Now, in the early part of the night you say you had been at 
work, had you ceased work for any length of time or any time? 

A. About an hour. 

Q. Was that or was it not usual ? 

A. It was; yes, sir. There was times we would get an hour’s rest 
and times we would get two or three hours at night, just according 
to how the work was, and nights we couldn’t get any rest at all— 
couldn’t have time to stop for lunch. There was + Haar a grawl 
and kick if they didn’t get rest at night. There was always a kick 
and grumbling. That night they got an hour and probably more 
than an hour. | 
Q. But you got them out? 

A. I did. 
Q. You hadn’t gone to sleep yourself? 
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A. No, sir; I never went to sleep, my hands were tvo full to do 
any sleeping at that time. 
| Q. You have explained that you sent Mares up to Bassett to get 
; him to start the engine? 
| A. Yes, sir. 

Q. Was there or was there not any hurry at that time to 
108 do anything? 
A. There was; yes, sir. 

Q. What was it? 

A. We wanted to get our work done—we had to do it as quick as 
we could. 

Q. On account of that approaching train was there any reason 
why there was any hurry ? 

A. To make room for them; yes, sir. 

Q. Did you or did you not explain to Mares that there was a hurry 
and to go up and get the engine? 

A. I told him to hurry up. 

Q. He understood this when you sent him up to the engine ? 

A. He understood that I was in a hurry. 

Q. You sent him up to get Bassett and the engine ? 

A. Yes, sir; well, in fact, I had three men and there was none of 
the three that was experts at yard work—they was all new men. <4 
Mares I used generally to tell if I had two or three switches to make; = 
he was the man I used to tell what to do. 

Q. Of the three was he the man that you relied on most ? 

A. He was; yes, sir. 

Ne Q. Was he doing or was he not doing anything else when he went 
and woke up Bassett and ordered him to go back for these cars; 
was he or was he not doing anything more than what you told him 
to do? 

A..He was doing just what I told him to do. 

Q. What was his duty ? 

A. His duty was to do it, and to do it as soon as he could. 4 

Q. You say when he went up there that you heard an altercation RS 
between them for some time, and you heard him say, “ Damn it, I a 
am not running this yard?” 

A. Yes, sir; I heard a dispute between them; well, in fact, there 
was always some dispute between the men and the engineer; this 

Bassett was a very bad man to get along with. 


109 Q. You say there was always some dispute between the men 
and the engineer ? 
A. Yes, sir. 


Q. Now, Mr. witness, please explain this to me; first, what kind 
of aman was Mares as to a good disposition, attention to duty, etc.? 
: A. Well, he was a good quiet man; good industrious man, as far 
| as I knew. 

a. Q. Well, as far as you ever saw of him, did you ever see anything 
else than a peaceable, orderly disposition ? | 

A. No, sir; I never did. 

Q. What were his habits ? 
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A, As far as I knew they were good; while he was with me they 
Were good, 

Q. While he was with you they were good ? 

A, Yes, sir, 

Q. You had backed down these three ears on that track No.” 

A, Yes, sin 

Q. You have explained to the jury that, at the time this engine 
ceased to back—was reversed dual so quickly—-they hadnt reached 
within S or 10 car-lengths of any cars on the track ? 

A. No, sir. 

Q. There was no need of stopping ? 

A. There was not. 

Q. Did you state or did you not state whether you could tell just 
as well the way this engine was ones and the suddeness with 
which it was stopped as if you had been looking at it when it 
stopped ? 

A. I could tell by the exhaust. 

Q. By what you heard ? 

A. By what I heard; yes, sir. 

Q. Did you hear that distinctly ? 

A. I did. I didn’t see him reverse it, I heard it. I can tell by 

the exhaust of an engine when she is shut off and whether 
110 — she is reversed and whether she is reversed without being 
shut off. 

Q. Now, then, Mr. Galvin, you may come to this man Bassett; 
as an engineer, what kind of a man was he? 

A. Well, he was a hard man to get along with—a mean man to 
work with. He used very poor judgment, and if I would check him 
up or scold him for going too fast—too reckless—he would go slow, 
would snake along so I couldn’t do nothing with him—go too slow 
entirely, just to be mean. 

: ep Well, on the contrary, if he was going too slow what would 
1e do? 
. A. He would go too fast. 

Q. Well, how much too fast? Just explain to the jury in your 
own way. 

A. Well, abusing the engine ; handling her rough; handling the 
cars rough; running too fast. 

Q. Well, in doing that, was it or was it not endangering the safety 
or lives of those that were working around him ? 

A. It was; almost anyone; the best of railroad men. 

Q. You may explain, if you please, Mr. Witness, how long Bassett 
sea! been accustomed to behave this way and act this way in that 
yard. 

A. He did it all the time he was with me. ' 

Q. I will ask you whether you had, in fact, reported that to your 
superior officer in the yard ? 

A. I had reported him verbally; never made out any written re- 
ort. 

Q. Well, had you reported him about his recklessness in this 
manner you speak of? 
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A, Yes, sir, 
Q. Frequently or otherwise ? 
A. T have done it several times, 
| Q. Before Ma, Mares was hurt? 
. A, Yes, sir, 
111 Q. Who did you make that report to? 
A. Mr, Fulton. 

Q. Fulton was the man who had charge of the yard? 

A, Yes, sir. 

Q. You say you had explained this matter to him several times 
before Mares was hurt? 

A. I told him two or three different times, anyway, before Mares 
was hurt. 

Q. You may state an instance, if you can recollect, in which Bas- 
sett was accustomed to act in this way. 

A. Well, he was laid off once before that for getting off the track. 

Q. Well, did he get off the track on account of this recklessness ? 

A. Well, I couldn’t say, It was by going too fast he got off. 

Q. Well, was he going too fast? 

A. He was going too fast; yes, sir. 

Q. I would like to know if this witness saw this occurrence? (By 
attorney for defendant.) 

A. Yes, sir; it was in the evening. When they would be coming 
or going to work; when they would be coming from the round- 
house or going from the office up to the round-house they used to 
see how fast they could go; they used to go very rapidly. 

Q. Who do you mean by they, Bassett ? 

A. Yes; he was the worst of any of them. 

Q. He used to run faster than any of them ? 

| A. Yes; to the best of my knowledge. 

Q. Well, to your observation ? 

A. Yes, sir. 

Q. Were you there? Did you see these things ? 

A. Yes, sir. 

Q. Go on and tell how it occurred. 

A, Well, he was laid off then and then afterwards. Well, he 

jumped the track—the engine left the track. 
112 Q. What was he doing when the engine left the track? 
A. He was going towards the round-house. 

Q. Where? 

A. Up above the office, over a switch or frog. 

Q. It was in the yard here? 

A. Yes, sir; going over the crossings; he went over one crossing. 

Q. Well, how fast was he going there? 

A. I couldn’t say how fast; fifteen or twenty miles an hour. | 

Q. Was it reckless and dangerous to run in the yard at any such 

_ rate of speed ? : 

A. I believe eight miles an hour is the full extent of speed in the 
yard and six miles over crossings, or four, I wouldn’t say. 

Q. You say he was running how much at this time? 
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A. To the best of my judgment he was running fifteen or twenty 
miles an hour. 
Well, was that or was it not reckless to do that at that time? 
It was; yes, sir; there was no need of it. 
Was he or was he not by the company discharged for that act ? 
He was; yes, sir. 
How long was that before Mares was hurt? 
. Well, it was along—I hadn’t had charge of the yard very long 
re this happened. 
. Well, was it more than two or three months ? 
It was a month or so, anyhow. 
Well, was it more than two or three? 
. Before Mares was hurt? 
. Yes, sir. 
. No; it wasn’t more than that. 
. Then he had at that time been discharged by the company for 
this recklessness you have spoken of and after that had been taken 
back and was in the employ of the company at the time Mares was 


* hurt? 
A. Yes, sir. 
113 Q. That discharge of him for this recklessness was before 
Mares was in the yard, wasn’t it? 

A. Yes, sir; it was. And then after Mares was hurt he was dis- 
charged for his recklessness ? 

Q. Again ? 

A. Yes, sir. 

Q. Not for recklessness at the time Mares was hurt, but after ? 

A. No, sir; nothing done to him for that. I didn’t make out a 
statement of it. 

Q. How soon after Mares was hurt was it that he was discharged 
for this other recklessness ? 

A. I could not say; sometime, anyhow. 

Q. Well, about how long? 

A. I could not say whether it was later in the fall or early in the 
spring. I don’t think he has worked since that time. 

Q. Give just as near as you can—of course you can’t give the days 
or weeks—was it a month or two or how? 

A. I think it was all of that, if not more than that. 

Q. That he was discharged for this second act of recklessness? 

A. Yes, sir. 

Q. Now while he was in the yard there under you, while you were 
night yardmaster, I want you to state to this jury whether or not 
he was accustomed to be, and whether or not it was his ordinary 
— to be, negligent and reckless in his conduct there in the yard? 

A. It was. 

Q. Well, in doing business there that you observed? 

A. It was; yes, sir. 

Q. Could any person seeking to discover, have observed that and 
known it? 

A. They could; yes, sir. 
Q. What was his general reputation among those accustomed to 
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work in the yard and of persons there, what was his general 
114 reputation there as to being careless and reckless? 


(The defendant objects to this question upon the ground 
that it is Incompetent and immaterial.) 


Q. Prior to the injury to this plaintiff, and during the autumn 
when this plaintiff was injured, do you know what the general rep- 
utation of Bassett was as to being a careful or a careless or a reckless 
man in the performance of his duties as engineer? I simply ask 
you now, do you know what his general reputation was in that re- 
spect at this place—at Fargo, where this accident happened ? 


(The defendant objects to this question upon the ground that it is 
incompetent and immaterial; which objections are overruled by the 
court; to which ruling the defendant duly excepts.) 


Q. Now, Mr. Witness, the first question is not what that reputa- 
tion was, but do you know what his reputation was as to being reck- 
less as here stated ? 

A. I do. 

Q. State what it was. 

A. My men—some of them—were afraid to work with him. They 
all talked among my men of his careless way of doing work, stating 
they were afraid of him. They were new men 

Q. I am asking you now what was his general reputation ; I mean 
by that what was generally said about him as to whether he was 
reckless or not or careless or not? 

A. He was reckless. 

Q. Was that what was generally said ; was that his general repu- 
tation ? 

A. Yes, sir. 

Q. That he was reckless? 

A. Yes, sir. 

Q. Was it or was it not his general reputation that he was a 
dangerous man? 

A. Yes, sir; it was. 
115 Q. What kind of a tempered man was this man Bassett in 
the performance of his duty ? 

A. He had a very mean temper. 

. Explain to the jury how that manifested itself there in the 
yard in doing his business. 

A. Well, as I said before, if I would scold him for going too fast 
he would go too slow; he would be mean about it. If he was go- 
ing too slow why he would rush things and take it out of the engine. 
Well, he would abuse her—abuse the engine; go too fast—tear 
things around. 

Q. For instance, when he was told to make a coupling of cars 
here, now the tars are coming together, how would he do as to com- 
ing together, fast or slow, or at a proper rate of speed ? 

A. He would go too fast, as a general thing; come against the 
cars very hard at times. 
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Q. That was when you had been speaking to him about going too 
slow ? 

A. Yes, sir. 

Q. Would he do it in a mahner that was reckless and dangerous 
to those employed with him ? 

A. He would; yes, sir. 

Q. Well, was he or was he not accustomed to do that? 

A. He was; yes, sir. 

Q. Was it this conduct in doing these reckless things, then, you 
reported to your superiors or employers? 

A. Yes, sir; rough usage of cars in switching. 

Q. Did you state to them about his being a dangerous man for 
the other men in the yard? 

- A. I don’t know whether I stated that he was dangerous or not. 
I explained to them the way he was working. 
Q. In that explanation did you tell them that he did these things 
that are dangerous ? 
A. Yes, sir; I told them what he did. 
116 Q. And the things you told them he did, you say, are, asa 
matter of fact, dangerous for those who worked with him ? 

A. They are; ves, sir. 

Q. Would any railroad man have known that? 

A. Yes, sir; any man that knows anything about railroading. 

Q. Would have known that what you told them showed him to 
be dangerous ? 

. Yes, sir. 

. Who was the master mechanic here at that time ? 

Adam Rupert. ! 

That is the man that had charge of the engines, ete. ? 

Yes, sir. 

Is he still here as master mechanic ? 

Yes, sir. 

Still in the employ of the Northern Pacific Railroad Com- 
any ? 

r A. Yes, sir; he is. 

Q. Still living in this city ? 

A. Yes, sir. 

Q. And present in this city at this time; he is in the room ? 

A. Yes, sir. 

Q. I think I understood you to have said that that mode of 
reversing that engine that night, doing it just as it was then done, 
would have thrown almost any one off the car? 

A. It would, yes, sir, if they hadn’t been looking out for it or 
expecting it. 


EOPOPOPOD 


(Cross-examination by W. P. CLrouaH:) 


Q. Mr. Galvin, when did you enter the employ of ‘the Manitoba 
company ? 
A. When I wasa boy. I don’t know when; when I was able to. 
Q. Can’t you tell about how many years ago that was? 
117 A. No; I couldn’t. I know I was very young. 
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Q. What year was it in? 

A. I don’t know. I ain’t been keeping any track of how long it 
was. I know I was quite young. I wasn’t able to do a man’s 
work. 

Q. How old did you say you were now? 

A. Twenty-three years old. 

Q. What positions did you say you occupied under that company 
altogether ? 

A. I peddled spikes for them. I plowed for them when they were 
plowing along the track to plant trees. I drove team for them, and 
when I got able to go braking, I went braking. 

About how many years ago was that you went braking.? 

. It’s about ten years ago; nine or ten. 

When you were about 13 years old ? 

I was 14 years old. 

. You went braking then ? 

Yes, sir. 

. How long did you continue braking for them ? 

. I broke for them right along. I broke for over two years on 
one division. 

Q. What division was that ? 

A. Between Breckenridge and Roller. 

Q. On the main line; what was called the main line? 

A. Yes, sir; for two years on one run, with one man most of the 
time. | | 

Q. Did you get through braking ? 

A. I got through braking; yes, sir. 

Q. What did you go at then ? 

A. I left the division and went on the north end. 

Q. What do you mean by the north end; between here and St. 
Vincent ? 

A. No, sir; between Fergus Falls and St. Vincent. I was 
118 on all the divisions of that road; worked at different places 
on that road. 

Q. What did you do on the division between Fergus Falls and St. 
Vincent? 

A. I was braking. 

Q. All the time? | 

A. The last three or four years I was there — run the Crookston 
yard and run trains there. | 

Q. Did you run any train as conductor on the Manitoba road ? 

A. I did; yes, sir. 

Q. When was that? 

A. It was three years ago and less than three years ayo. 

Q. What sort of a train did you run as conductor on that road ? 

A. I ran a freight train; have run passenger trains one trip; I 
would run anything just as it happened to come. 

' Q. When you quit work for that company what were you doing? 

A. I wasn’t doing nothing until I came here. 

Q. When you quit work what were you doing at the time and 
shortly before—the last you did for them ? 
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. Yes, sir. I was running a freight train. 

. Running a freight train? 

. Yes, sir. 

. What was the occasion of your quitting ? 
. A tail-end collision. 

. The celebrated Rothsay collision ? 

. Yes, sir. 


You were the conductor in the caboose asleep and a train ran 


into your train and killed three or four passengers ? 
A. 
I happened to be out of the car. 
Q. You jumped out, but you left the passengers in, didn’t you ? 


So stated ; yes, sir. Ihappened toescape. .I didn’t get killed. 


It was so stated I was asleep; yes, sir. I ain’t in Jail there. 
QQ. You were awhile, weren’t you ? 
A. A very short while; yes, sir. 
Q. Asa result of that little unpleasantness they didn’t want 


you any more ? 


No, sir. 


. So you left and came up to Fargo? 

. Yes, sir. 

. Then you went to work for the Northern Pacific ? 
. Yes, sir. 

. What did you do when you first came up here ? 

. I went brakeing. 

. Between what points ? 

. Between here and Jamestown. 


How long did you continue at that ? 


. [ continued until my trial came off—about three weeks. 


After your trial had come off did you come back again ? 
I did, for a fact. 
What did you do then ? 


. [ went brakeing in the yard here. 

. Under whom were you brakeing ? 

. Well, Pat. Murphy was running as yardmaster. 
. How long did you continue brakeing in the yard ? 
. A short time. 

. What did you do after that ? 

. I took charge of the yard as soon as I learned it. 
. What year was that, °79 or ’80 or ’81? 

. It was two years ago. 

. 81? 

. Yes, sir, 

. How long did you continue yardmaster ? 

. Until the 4th day of last July. 

. What was the occasion of your quitting then ? 


A. Pounding a couple of brakemen, or helping trying to 
do it; they got away with me though. 
Q. You were discharged for that? 
Yes, sir. , 
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A. I was suspended two weeks for throwing an engineer some- 
thing like Bassett is, out of his engine. 3 

Q. That is before you were finally discharged for pounding two 
brakemen ? 


A. Yes, sir. 
Q. Then you are a man of experience? 
A. Yes, sir. 


Q. Killed three men down on the Manitoba road ? 


(To this remark of counsel, the plaintiff duly excepts. Counsel for 
defendant states “It is a matter of common notoriety;” to which 
remark the plaintiff also excepts, and the counsel for defendant 
states that he withdraws the remark.) 


Q. Now after you were discharged, Mr. Galvin, when did you go 
to work again and what at? When you were discharged the last 
time, last July? 

. I went to work in September, I think. 

Q. What did you do then? 

A. I cleared up the Jamestown yard for them. 

Q. What do you mean by that? 
A 


> 


. For the railroad company. 
. What railroad ? 

A. The Northern Pacific road. It was blocked and they sent me 
there to clear the yard for them. They had three or four men there 
but none who could do the work—lI cou!d do it. 

Q. What was done then? 

A. I went to running a freight train for the same company—the 
same road. 

Q. How long did you continue running that freight train? 
121 A. Until the 19th of last month. 
Q. Were you discharged then? 

A. No, sir; I went off myself. I asked for my time myself. 

QQ. You were not discharged? 

A. No, sir. . 

Q. Were you not discharged for failing to report fares. 

A. No, sir; I wasn’t. I wasn’t discharged at all. I called for my 
time myself. 

Q. What was the occasion of your calling for your time then? 

A. I didn’t feel like working here any more then. I saw the rest 
of the men all going before me and [ wanted to go before they did 
discharge me. 

QQ. Had you been reprimanded for failing to report fares? 

A. No, sir; never been anything said to me. 

Q. To whom did you report when you asked to be relieved? 

A. I went in and asked Graham for my time. 

Q. Were those the only times, that you have mentioned, that you 
have been discharged or suspended since you have been employed 
by the Northern Pacific Railroad: Company ? 

A. Yes, sir; I was suspended two weeks for throwing an engineer 
out of an engine. 

Q. You have stated that before. With the exception of being 
 10—102 
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suspended once for the occurence you have stated, and being dis- 
charged again for the occurrence you have stated, you haven't 
been suspended or discharged while in the employment of the 
Northern Pacific Railroad Company. 

A. No, sir. 

Q. These are the only two occasions? 

A. I believe that’s all. 

Q. Weren’t you at a state of personal enmity with Bas-ett while 
you were at work in the yard here; enmity, ill feeling towards him? 
A. I had nothing agianst the man onlyshis work 

122 Q. You didn’t quarrel with him personally ? 
A, No, sir, 
Q. Never have? 
A. Never said nothing only while he was at work; never had a 
word with him outside of his business—outside of the engine. 
Q. Well, you quarreled with him frequently in the yard, didn’t 
rou’? ‘ 
. A. I did, as I stated; yes, sir. I never quarreled with him, I 
never done anything to him. 
Q. Didn’t you swear at him frequently and express ill will towards 
him; weren’t you in the habit of doing that? 
A. I was in the habit of swearing; yes. 
Q. Well, weren’t you in the habit of swearing at Bassett—using 
profane language towards him ? 
A. No, sir; never abused him at all. 
Q. Never did? 
A. I never did until the morning he called Mares a damned liar ; 
I called him a son-of-a-bitch that morning. 
Q. Prior to that morning hadn’t you been in the habit of address- 
ing profane and vulgar epithets to him? 
A. No; sir. 3 
Q. You deny it, do you? 
A. Yes, sir. 
Q. Who was Mares under, who was his immediate superior ? 
- A. He was under me. 
Q. You say when Mares came to work for you, the reputation of 
Bassett was that he was a dangerous man? 
A. It was; yes, sir; among the men I had before that. 
Q. Did you take the precaution at any time to caution any of the 
men that were under you of that trait of Bassett’s character ? 
A. I never told them as I know of; I don’t know as I ever did. 
I might have told them to look out, had all green men ; 
123. might have told them to be careful of themselves; I won’t be 
certain. i 
Q. Did you ever think it was worth while to warn a single man 
under you that Bassett was careless in handling his engine ? 
A. I did one man. 
Q. Who was he; what was his name ?. 
A. His name was Brant; a new man, had never done any brake- 
ing before. 
Q. When was that you first cautioned him ? 
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~ A. When he first commenced to work for me. | 
Q. About when was that with reference to the time that Mares 
got hurt? 
A. He started to work for me, I believe, the day before Mares did. 
~ Q. What did you say to him? 
A. I told him he wanted to be very careful of himself; look out 
and not get cut. 
Q. Wouldn’t you have done that to a new man with any engineer? 
A. I wouldn’t, I'don’t think. 
Q. Isn’t switching in the yard a dangerous business with any 
engineer ? | | 
. Yes, sir; you can’t be too careful. 
Q. There is danger always, isn’t there ? 
A. Yes, sir. 
Q. Didn’t you consider it your duty with a new man that came 
on, to caution the man in regard to the nature of the business? 
A. I didn’t hire the men at all. 
Q. Well, you didn’t hire Mares; Mares was working under you, 
wasn’t he ? 
A. Yes, sir. 
Q. Just as much as if you had hired him yourself? 
A. Yes, sir. 
Q. You didn’t think there was anything that made it necessary 
for you to caution Mares about the manner in which the 
124 engineer did his work ? ne 
A. I might have cautioned him. I couldn’t tell whether 
I did or not. Its hard telling what I did at that time. I used to 
be very careful with all my men. | 
Q. When Mares came on here did you know whether he had ever 
had any experience or not? 
A. I did. Mr. Fulton told me he had worked for him before that. 
I used to grumble and complain of my men alwaystohim. It was 
the best he could do. He used himself one night for switching and 
McCabe, the train-dispatcher. 
Q. Isn’t it a fact that there had been a number of men employed 
in the yard that were unskillful and dangerous to all concerned— 
to the engineer and to all other parties? 


(Objected to and withdrawn.) 


Q. Mr. Galvin, I think you stated a little while ago that you 
didn’t consider it necessary when Mr. Mares entered the employ of 
the company and took a position under you, to warn him that Bas- 
sett was dangerous in his method of doing business ? 

A. I didn’t tell you it wasn’t necessary. 

Q. I am asking you if you did consider it necessary to do so? 

A. I understood that he was a man that had worked in the yard 
before. 

Q. Did you understand that he had ever worked with Mr. Bassett 
before? 

A. No, sir. 
Q. But did you tell him? Did you warn him in any manner, or 
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did you mention to him in any way, an opinion that Bassett was a 
dangerous man as an engineer for him to work with? 

A. I might have and I might not have. 

Q. Have you any recollection of anything of that kind? 

A. I used to be very careful with all of my men. 

Q. If you had really thought there was anything danger- 
125 ous about Bassett wouldn’t you have told him? 
A. I don’t know but I would. I don’t know but I did. 

Q. It would have been your duty as a careful man? 

A. Yes, sir. 

Q. If you didn’t tell him it would be because you didn’t think 
Bassett was a dangerous man, wouldn’t it? 

A. No, sir; it wouldn’t. I didn’t think it; I knew he was a 
dangerous man. 

Q. But still you didn’t tell your mez who were working under 
you, except in one instance, of that fact. 

A. Well, I had a little more interest in this one man than I had 
in the rest of them; I will say that, and I was very careful with all 
of tlrem. 

Q. Didn’t you take enough interest in all of your men to warn 
them of dangers of that kind ? 

A. I did; yes, sir. 

Q. Any good foreman would do that? 

A. I did, as nearly as I could. 

Q. You would consider it your duty, if there was a dangerous en- 
gineer, to warn them ? , 

A. I suppose so; yes, sir. 

Q. You did consider it your duty at that time, didn’t you ? 

A. It probably was my duty, of course. 

Q. Well, if you failed to warn Mares, you failed to do your duty, 
did you, in your opinion ? 

A. I don’t know as I did. Mares wasa man that worked there 
before. He knew the yard. 

Q. A man might work there before and not know the engineer, 
mighta’t he? 

A. T suppose so; yes, sir, 

Q. Did you consider Bassett a man that was dangerous to experi- 
enced brakeman? 

A, I did; yes; toa certain extent. 
126 Q. You considered him dangerous to Mares, did you? 
A, To a certain extent, ves, sir, 

Q. Why didn’t you mention that fact to Mares that you consid- 
ered him dangerous to him? 

A. I couldn’t say whether I did or not; T can’t say. 

Q. Will you swear that you did mention it to him? 

A, T can’t be certain whether I did or not. I wouldn't swear 
positively either way. 

Q. Will you be willing to say this from your knowledge of your 
duty, and as an expert, that if you did not do it you omitted your duty? 
A. Yes, I will say that, 
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Q. You failed to do your duty towards Mares, if you didn’t tell 
him that Bassett was a dangerous man? 

A. Yes, sir; if I didn’t tell him so. 

Q. That would be so of any new man that came to work for you, 
under your charge? 

A. I didn’t consider him a new man. 

Q. He was a new man when he came to work for you, a new man 
that didn’t know Bassett? 

A. I suppose so, yes. 

Q. You speak about Bassett abusing his engine. What did he 
do to his engine ? 

A. He handled her rough. 

Q. If the engine was handled rough, would there be anything 
about the engine or machinery to indicate it? 

A. It would in time. 

Q. Would it be possible to handle an engine roughly without it 
showing on the machinery when she went into the shop? 

A. I suppose so, something. It would show more at the time on 
the packing of the engine than anywhere else. 

Q. An engine couldn’t be abused, as you say, except she would 

show it when taken into the shop? 
127 A. I suppose so ; yes, sir. 
Q. Now, in respect to handling cars in the yard, in switch- 

ing, that’s rough work, anyway, isn’t it? 

A. Yes, sir. 

Q. A great deal of bumping and jerking in switching cars in the 
yard ? 

A. Yes, sir. 

Q. That comes from the fact cars have to be handled quickly 
and in short distances and stopped quickly and sharply, doesn’t 1t? 

A. There’s no need of all that. 

Q. IT understood you to say a little while ago that switch-engines 
were made to stop and start quickly; that is so, isn’t it? 

A. Yes, sir; they’re made to be quicker than another engine. 

Q. That is, they start quicker and stop quicker? 

A. Yes, sit, 

Q. Isn't that beeause the necessity of the business requires them 
to stop quicker than road engines hauling trains? 

A. Yes, sir, 

Q. They wouldn't be made so unless it was necessary ? 

A, Noa, sin, = 

Q. Isn't ita fact that these switch-engines stop and start quicker 
than an ordinary engine, and consequently that makes a good deal 
more of a jerk in the cars? 

A. Yes, sin 

Q. The cars are jerked when the slack is taken out from stopping 
when switching? 

A. Yes, sir; you can take this slack out of them without jerking 
them—that is, by shutting off the steam and letting the slack go 
back on them. 
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Q. Isn’t it a common thing in the yard for the slack to be taken 
out both in stopping and starting in switching in the yard? 
A. Not without shutting off, it ain’t. 
128 Q. In switching isn’t it true that the cars are bumped 
jammed around necessarily ? | 
A. They are bumped and jammed around a good deal. 
Q. Any man that knows the ways of switching knows that has to 
be done; isn’t that true? 
A. I suppose so; yes, sir. 
Q. That occurs from the fact that quick work has to be done in 
short distances? 
A. Yes, sir; that’s very true. 
Q. Cars are constantly back of the engine and on the other end? 
A. Yes, sir. 
_ Q. They have to be moved fast between those and stopped quickly 
in order to prevent a collision ? 
A. Yes, sir. 
Q. Any man who does any business in the yard knows that, 
doesn’t he? 
A. He does, I suppose. 
Q. And in switching a great many draw-heads are knocked out 
in the yard, are they not? 
A. Yes, sir. 
Q. A good deal of that business, inevitably ? 
A. Yes, sir. 
Q. Cars are broken up a good deal ? 
A. Yes, sir. 
Q. Did you ever while you had charge of the yard break any 
cars? : 
A. Not but once. 
Q. You did break cars once; it was probably inevitable, wasn’t it ? 
A. I didn’t break them. 
Q. I am not charging you with any blame. 
A. I say I didn’t break them. 
Q. It frequently happens in switching in the yard that cars are 
: broken inevitably ? | 
129 A. They weren’t broken by switching. 
Q. They are frequently broken in switching; draw-bars ? 
A. They are; yes, sir. 
Q. So that the process of switching in the yard is one of bumping 
and jerking a good deal, isn’t it? 
A. Yes, sir; it 1s, more or less. 
Q. It is more than it is on the road; that’s the reason why the 
engines are made so as to stop and start a good deal more rapidly ? 
A. To get the work done quicker, I suppose. 
Q. In a big yard like Fargo and particularly in the fall of 1881, 
there was a good deal of business to * done ? 
A. Yes, sir. 
Q. A good many cars in the yard in proportion to the trackage, 


wasn’t there? A large quantity of business in proportion to the | 


trackage to do it on? 
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A. The amount of room ? 

Q. Yes, sir; according to the amount of track room ? 

A. Yes, sir. 

Q. Now, it was necessary wasn’t it during that fall to be very 
prompi and quick in shifting cars in order to get the work done? 

A. It was; yes, sir; with the help that I had. 

Q. With the help that you had? 

A. Yes, sir. 

Q. And the amount of help you had was perfectly visible to your- 
self and Mr. Mares or anybody else, wasn’t it? 

A. Perfectly which ? | 

Q. Visible; Mr. Mares could see the number of men you had in 
any crew? 

A. Yes, sir. : 

Q. Was there any man in your crew who didn’t know how many 
men there were at work ? 

A. I don’t think there was. 
130 Q. And any man at work at that crew could see the man- 
ner in which business was being done, could he? 

A. Yes, sir. 

Q. Now, you speak about it being the duty, in such a yard as 
this, of an engineer that’s handling cars to attend to the signals of 
the brakemen ? 

A. Yes, sir; not to be asleep—to be awake. 

Q. That don’t relieve him of the duty of looking out himself? 

A. No, sir. 

Q. He still has got to see; it is his duty to see that he don’t get 
into dangerous places; it is his duty to be watching out all the 
time and not nA wholly upon signals? 

A. It is his duty to rely upon signals and nothing else at night ; 
daytimes a man can see; at night his duty is to go by signals and 
nothing else. 

Q. Isn’t—his duty, in addition to signals, to see he don’t run onto 
any obstructions? 

A. It is his duty to obey the signals; it don’t make any difference. 

Q. Isn’t it his duty to be cautious himself in/handling his engine ? 
That’s what I speak of. 

A. Of course it is. 

Q. Now, supposing a case where these cars were being backed up 
by the engine, a signal was given the engineer to back, was he bound 
under the rules of the yard or rules of railroading anywhiere to back 
at any. given rate of speed or was he master of that himself? 

A. Bassett used to be master of it ; yes, sir. 

Q. Wasn’t he the rightful master of it? 

A. He always tried to be master of it. 

Q. Wasn’t that true of any engineer? 

A. No, sir; it wasn’t. I switched here with men I could do twice 
the work with I could with Bassett. 

Q. Would any engineer be under any obligation if he was 
131 signaled to back, to continue backing at any rate of speed ? 
A. No particular rate of speed. 
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Q. Wasn't he justitied in moving at suebh a rate of speed that tha 
collision would happen no iajury weudd be done? 

o. L don’t knew as it was) it wasn’t his duty to expect a collision 
WE ATL, 

Q. Collisions happen ta the yard dou't they, very fequently > 

A, Veov seldom that T have sean, 

Q. Ta nvoving aves from one side track to another Chey are liable 
to bump hand? 

AL TE be don't wateh out 

QQ. Supposing he Chowaht he was rove too rapidly, dadod he a 
Nat to chook Uo arotion of Ais engive and ears? 

AY TR he Thode ht be Was Woke too Ast ys Vas, 

QQ. TE Was dite WAN) to eto SQ, Wasn't He? 

A. Task pose 9, 

®. So White WH Was Ais GRE fo Coneinye Dackinge Ao Was Wot 
ANT BO YY BE AWAY PAVEROQAAY HAT OF Nyt W RO Thoma hi PO Was 
PWM WHO FASE AO ned A OAT HO HOEK QA OY BRANES 

A DA A RRR ARS Be eed He FRIED RIE RE HY RE 

XO. FA A RANG) MARR BOD 

\ BY] BARRA QARAALS Na 

WW. BRA RA ARAL, BR Wee BBR WE QUIRK WH MAG BO DAD | 
BAG CaQd Way Wed bata & da’ 

Bd & EOBRALD EAQQAAL 

Wd Withers aay siguat fem anybody * 

AW Na ste: mod the men Were there t@ give saguals, 

G& Wath vor answer uy grestion * 

Ay L will at 2 think it’s right, 

(& If any engineer, | won't say Bassett, if an engineer with a 
switch-engine in moving cars in the yard—for instance, backing Up-— 

and thinks he is going too fast at any particular time, hasn’t he 
132 a right to cheek his speed and go slower if he thinks so him- 
self and without waiting for a signal from anybody ? 

A. It’s a very careless piece of business—doing it without getting 
a signal. 

Q. I am asking you if a switch engineer, when he is moving cars 
in the yard, thinks he is going too fast, if he hasn’t a right to check 
that speed and go slower? 

A. Bassett had, I suppose; no other man had, 

Q. Just answer the question. 

A. | said to a certain extent he has. 

Q. You mean to say yes, do you? 

A. To a certain extent, I do; yes. 

Q. Now, what extent do you mean? 

A. He could reduce that speed by shutting the engine off, not 
reversing her. | 

Q. Suppose, in this case, it should turn out this engine was shut 
off before she was reversed; he had a right to do that, hadn’t he? 

A. Yes, sir. 

Q. In other words, the engineer has control of the power; he has 
control of the rate of speed at which he shall move his engine and 
cars. The brakemen don’t have any charge over that ? 
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A, That's very trae: he is running the engine 

Q. LT would like to have you explain to the yuey, a little better than 
it has been done, in order that we may Understand precisely what 
happened on that morning, dhe relative positions af the trveks ta this 
Vante=thrve and fae and five ‘Thase traoks, as have boon stated 
hy Ma. Manos, cid Dagin east of Broadway, Now, they do not bagin 
we equal distanees avast of Broadway, do they ? 

Ay Noy they are ta ditirent places, 

Qo Por Trstanea, traok howe: that begins a contain distance anst 
ot Browdways how fe? 

AS About six amtongths, 
Ws Q That would be about WO Ret-foe a Dood eae HS 
hot——adont WO Rot east of Broadway, | 

Ay Teak hin’) state @raetl), 

QQ. Narr doe Choe Drarrehas off fom WRAL ewok abone QO Rot east 
wt Radway > 

NQMDOY OA. | | | = 

WO VBA BRAY RE ARE ONE FAS BORO MOEN MOR HRM MAE 
ak mh YA 3 

A NRA DRED FRR RRR RE ARRAY Neng 

WO. DRAW BH QAAH ARR DRAADRY HAHRE SO) BA) DMR BRN * 
WA, WARER BY SRK RRA RAR FW QM SAME AHR HRY 
RARREER Wath bhgu * | | 

Neaaadber thaee dom'h caanegs with aay abhor tack wail vor 
Bee daw te the lawes ead af thaga 

(& tsn’t ar connected with three * 

A. There is four, tive, and six, 

Q. ‘hey are all connected ? 

A. They are when you put them in such a manner. 

Q. The switch that reverse track number three is about two 
hundred feet, or six carlengths east of Broadway ; then how far do 
you go on number three before you find any switch on number three 
connecting any other track with it? 

A. Well, three connects with four. 

Q. Now, about how far east; connects with four, a switch? 

A. Yes, sir. 

Q. About how far west of three—the first you mentioned ? 

A. About two car-lengths, I think it is. Let’s see, from the switch 
that throws number three over to the switch that throws number 
four over is about three or four car-lengths ? 

Q. Then you go still further on number four before you reach the 
switch that connects number five? 

A. No, sir. 
134 Q. How is number five connected? 

A. Connected with a three-throw switch; four, five and six, 
those are all there together. 

Q. That is probably about four hundred feet east of the first 
switch where three connects with two? 

A. Yes, sir. 

Q. How far apart, sideways, are those switches from each other— 
three; four and five? 
| 11—102 
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A. Far enough to clear anything. 

Q. Aren’t they a good deal further. there? 

A. No, not much; there ain’t much of a space; I could not say. 
When ears are standing there, between them is a space probably of 
ten feet at places; it is less at places. 

Q. They spread out down there, don’t they ? 

A. They spread out according as you go further east. 

Q. And these tracks all lay on the north side of the main track, 
don’t they ? 

A. Yes, sir. 

Q. Number one next north of the main track ; number two next 
north of No. one, number three next north of number two, number 
four north of number three, five next north of number four. Well, 
now after you get down there some distance en number five you are 
a good ways from number three, aren’t you? 

A. Yes, you are quite a distance. 

Q. Spread out so they’re a hundred feet or more apart, don’t they? 

A. Yes, down near the tank there. 

Q. Here, this side of the tank, after on get two or three hun- 
dred feet down there on five, vou are 75 or 100 feet north of three, 
aren't you ? 

A, No, siry not until you get to the tank, They ran in about 
even BNAUT You get to the tank, then they sproad outs there's a curve 
there going down the hill, 

QQ. This particular morning whe Mares got hurt you wy 
IS yeu hada fot ef car on three? 
AL Yea, sits also an ve 

QQ What were those ears an three? 

A, Part af a train going West: making ap te go west; Nao 1. 

QQ. ‘Those cars had come in on some train trom the east? 

A, Yes, sity they had been switched during the fare part of the 
hight; was cut out to go on namber eleven, 

Q. As I understand yeu to say, same trains were expected in and 
you were in a great hurry that morning? 

A. Yes, sir; I wanted to get through with my work. 

Q. It was necessary to move very promptly, wasn’t it? 

A. Yes, sir. 

Q. How many cars did you have to move, altogether, to make up 
the train you wanted to get ready ? 

A. I couldn’t say; my principal thing was to make room for other 
cars. : - 

Q. You had to make up a train and get other cars out of the way 
before some other train should come in? 

A. No, to get other cars out of the way that was on that train 
coming in. 

Q. Now, all of your men with vou understood you would have to 
work promptly to get through what work you had to do in the time 
you had to do it 
A. I didn’t tell them nothing only to back onto this track. 

Q. Did you tell Mares to hurry up? 
A. I told him to hurry; yes, sir. 
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Q. Did you tell hin the reason why it was necessary to hurry up ? 

A. I don’t know but what I did; I guess I did. 

Q. You explained to him that you had to get out of the way of 
another train ? 

A. I think I did; yes, sir. 

Q. Of course you don’t know what Mares told Bassett ? 
136 A. I don’t know; no, sir. 
Q. He might have told him the same thing you told him? 

A. Probably did; yes, sir. 

Q. That is, that it would be necessary to do sharp work ? 

A. I couldn’t say what he did tell him. | 

Q. That was the fact; it was necessary to do sharp work to get 
done what you wanted to get done? 

A. Yes, sir. 

Q. Now, you say there were three cars on three you wanted to 
take out of three and set over on five? 

A. No; I wanted to keep them in their proper place in that train, 

Q. In order to accomplish that you had to take them off from 
three and set them back onto five? 

A. Yes, sir, 

Q. Those three cars you wanted—you wanted for a particular 
purpose, did vou ? 

A. Yes, sity fora point west of heres wanted to keep them tn the 
proper place na the train, 

QQ. Did those three cars you Wanted happen to be the Gest three 
CUTS Standing on three? 

A, Te happened T pat them tn theres Thad switched the train be 
fare wanted ta Keep them sa “They did T happen there: TP pat 
them there 

QQ They were there, so yor had no occasion to more out any 
other cars? 

A, Yes, sir, 

Q. You are sure about that, are you Y 

A, I know it; yes, sir, 

Q. When you came down the yard, as I understand you say, you 
went and waked up the crew that were asleep in the office? 

A. Yes, sir. 

Q. One of which was Mares 

A. Yes, sir. 
137 Q. Now, after you had aroused them and started down the 
track, I understood you to say you sent him back to get Bas- 
sett with the engine to come down, and you kept right on, did you, 
swinging the switches? | 

A. I went right along down. 

Q. What do you mean by swinging the switches? 

A. Placing them for the track I wanted to go on. 

Q. You had to place the switches so that the engine then on the 
hotel track could go onto track three? 

A. Yes, sir. 

Q. That is one of the switches? 

A. Yes, sir. : 
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Q. You didn’t place any switches connecting from three onto five? 

A. No, sir; I didn’t. I placed it so we would back down onto 
three first. 

@. So they would connect to get into three from the hotel track, 
to get these cars out? 

A. Yes, sir. 

Q. What did you do then? 

A. Cut those cars off when they got backed down and coupled 
onto them. 

Q. These cars you wanted there were set in with a number of 
other cars? 

A. Yes, sir. 

Q. So they had to be cut off? 

A. Yes, sir. 

Q. What were you doing after you cut those cars off? 

A. I don’t know what I was doing. 

Q. Where were you? 

A. I stood right where I cut them off. 

Q. How far was it necessary to move those cars west before they 

could get off from three onto five? 

A. About five or six car-lengths. I should judge it was that. 


138 Q. That is, you were about five or six car-lengths east of 
the switch ? 
A. Yes, sir. 


Q. And the train had to move entirely west of the switch and then 
come east again ? 

A. It had to pull up over the switch and back east of the switch. 

Q. Were you expecting the engine down to take out any more 
cars? 

A. Not on that track. 

Q. What were you expecting to do next? 

A. To back down and shove the cars all down on number five ? 

Q. Expected the engine then to return to number three ? 

A. No, sir; I expected the engine to back down on number five. 

Q. You were not expecting them to come back to three at all? 

A. No, sir. 

Q. W hat did you do next? 

A. Had to push them all down on five? 

Q. After you had uncoupled the three cars you mentioned from 
the others standing on three, you were there at ‘three ? 

A. There at three; yes, sir. 

Q. Where were you expecting to go then ? 

A. On five, 

Q. How were you expecting to go—walk over or ride over? 

A. I was right close to five. 

Q. How far were you from five? 

A. I wasn’t but a very short distance—not any further, much, than 
from me to you. 

Q. Ten feet ? 

A. It was right opposite five I cut the cars off. 
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Q. When was it you had been checking up the yard that night? 

A. Oh, about an hour before that. 

Q. You had finished checking the yard at that time? 

A. Yes, sir; checked all through the numbers; made out my 

switch list : had nothing to do then but simply place the cars _ 
139 in position and switch this other train that was coming in, 
and finish making up number eleven. 

Q. Were you observing the movement of these cars that were 
taken out? Were you looking at the movement of these three cars? 

A. No, sir; I was not. 

Q. Which way were you looking—what were you doing? 

A. I don’t know which way I was looking. I think I was walk- 
ing right on down. 

Q. You walked right on down and these cars were back of you? 

A. They were back of me; the switches were all set for five. 

Q. Did you set those for five or somevody else ? 

A. Iseen them. They were set. I might have done it or some- 
body else might have done it. 

Q. The three cars to he taken from three to five would have to 
go further east than they were on three? 7 

A. They would; yes, sir. _ . 

Q. About how much further east ? 

A. Well, there was quite a little room; ten or fifteen cars—prob- 
ably mure; I couldn’t say for sure how much room. ‘The end this 
way of the cars this way stood near the lumber-yard switch that 
that turns off from five; that’s where the end of the cars were that 
were standing on that track. There must have been fifteen car- 
lengths of room from the time you struck five until you got to the 
cars. 

Q. That would be about a block and a half with the street, wouldn’t 
it—about 450 feet in length. 

A. About fifteen car-lengths. 

Q. You went ahead down there, did you ? 

A. Yes, sir. 

Q. Your duty was down where those cars were going? 

A. My duty was wherever I was a mind to be. 

Q. At that particular time you wanted to be down there? 

A. If I felt like going there; I was moving down that way. 
140 Q. As soon as these three cars were cut off you started down 
east, didn’t you? 

A, I may have started; Imay nothave started immediately; that’s 
where I was moving. I had the switch list in my hand; also look- 
ing at the switch list. 

Q. You had a lantern with you? 

A. I did; yes, sir. 

0. You were not attending to these three cars? 

A. I wasn’t watching the cars at all. 
ry The cars were at your back, then, when you were moving ” 
A. They were; yes, sir. 
Now, about how far east had you gotten from where you cut off 
the three cars when you first heard the cry ! ? 
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AY Well, et bat a short distance from where T eat thea off anal 
t heard hia baller: probably net mere Than Rar or five camlengts. 

QQ. Well, was it = af where Vor out thea ait? 

A, Le was east of where T eat thea offs yes, sit. 

Q. About four or five camlengths east of where yor eut them off? 

A. ¥ eS, Say. 

Q. You had gotten still further down east than where you had 
cut them off? 

A. Yes, sir; than where Mares fell off. I was about three or four 
car-lengths east of him. 

Q. You were walking down east toward the cars on five and you 
heard Mares cry and he was three or four car-lengths back of you ? 

A. Yes, sir; he was three or four car-lengths further west. 

Q. At the time vou had got to where Mares was, was the train 
still or not? 

A.. It was, I think. 

Q. At the time you got to where he was the train was stopped ? 

A. I believe it was. 

Q. He was lying pretty near the engine, wasn’t he ? 
141 A. Yes, sir. I think I got to him about as soon as the 
other men. I ran right up as fast as I could go. 

Q. At that time where was Bassett standing ? 

A. I don’t know; ina short time afterwards we were all around 
him. I couldn’t say; I don’t think they were, any of them, there 
— I got there. I think I was about the first man that got to 

NPCS, 

Q. Wasn’t he at that time lying night opposite the engine ? 

A, Yes, sit; right near, 

Q. And wasn’t Bassett down on the ground by hin ? 

A, No, sips he wasn’t [think T was the first man that got to 
Mares: the first man that took hold of him, anyhow, 

Q. —— time you had gotten there the engine and cars were 
STAPRNT - 

x Yes, sis evenvthing Was sail, 

Q. Bassetti get down Da a meorment, didal he? 

A, Yes, sips all there tn a short time. 

QQ. Mares had his fall consciousness ? 

A, He did, apparently ; yes, sir. ‘ 

Q. He knew what was going on? 

A. He did, apparently ; yes, sir. 

Q. How long did he lie there before he was taken up? 

A. It was a short time, just while they were disputing. 

Q. Well, about how long, in minutes I mean ? 

A. Not more than three or four minutes; four or five. 

Q. When he was taken up was he taken up on a car door or 
stretcher or anything of that kind ? 

A. I think not; no, sir. \ 

Q. He wasn’t. 

A. I don’t think he was. I think we lifted him right onto the 
front of the engine. I think we put him onto a car door or stretcher 
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wp above on the Geek He laid there a good while befdre they 
Weld port him te geo tate the heated, | 

LB (& The railroad men went to the hotel and tried to ge 
adaitiance far him and they wouldn't let him ta? 

A. The night clerk wouldnt let him in, I woke Mx Patton up 

Q. You did get in afterwards; same minutes afterwards ? 

A. We got him in the hotel. 

Q. The proprietor admitted him some minutes afterwards ? 

A. Yes, sir. 

Q. While you were waiting for him to be admitted he was lying 
on the stretcher? 

A. He was on the express truck. I know I got an overcoat to 
put over him. 3 

Q. He must have been lying on a stretcher on the truck? 

A. I don’t know. I wouldn’t be certain but what he was laying 
on a door or something; he was probably laying on something. 

Q. Do you remember distinctly that the door or whatever he was 
on was gotten only when you got up and put him on the truck, or 
whether it was gotten before? 

A. I don’t remember whether it was gotten before or not. 

Q. Considerable excitement among all of you? 

A. There was; yes. 

Q. Considerably shocked, were you? 

A. Yes, sir. | 

Q. Perhaps there might have been some of the circumstances you 
didn’t attend to? 

A. No, sir; there was not; anything I could do at the time I done 
it, 

Q. While you were talking with Mares [would like to have you tell 
me and tell the jury precisely the words that were used; what did 
Mares say and what did Bassett say? 

AL Mares, as soon as he seen Bassett, said, “Tf you had paid atten: 
Lion to my signal this would not have happened.” Bassett says, “I 
did pay ationtion to your Signal” Mares says, * You didn” 
14S) Bassett called hia a damned liarand thensays 1, * Yousomoh 
— ahiteh, I will tramp yea tate the ground.” T went Rr him 

and I would have done it, . 

Q. Did Mares say atiything about any sudden checking of the speed 
ef the train? 

A. Not that I know of. 

Q. Nota word of that kind said ? 

A. Nothing; only about signals. 

Q. Did you see Mares after that at any time? 

A. I never have seen him at any time; well, I was in his room once 
while he was in the Headquarters Hotel, for a short time. 

Q. Did he complain 

A. I did not stay long enough for him to complain at all. 

Q. At that morning after he was hurt did he complain or charge at 

any time that the speed of the train had been unduly checked ? 

A. Nothing; only what he said to Bassett at the time. 


Q. Said Bassett hadn’t obeyed his signals? : 
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A. He said if he had obeyed him it wouldn’t have happened. 
Q. He said nothing about the speed of the train ? : 
A. Not that I heard, at all. | 
Q. Did Bassett remain with him after he was hurt, while he was : 
down at the hotel on the steps? a 
A. No; hedidn’t. We went to Moorhead, I believe, for the doctor; : 
as near as I can recollect, went over to Moorhead for Dr. Kurtz and 
Bassett also. y 
Q. You were along, were you? | 
A. I was along; yes, sir; that is, to the best of my belief, we went 
to Moorhead after we left him there. 
Q. You first brought him up and put him on the steps before you 
went to Moorhead ? 
A. And put him on the truck. 
Q. Bassett was along then, wasn’t he? 
; A. Yes, sir. 
144 Q. Helped to put him on the truck, didn’t he? 
A. He assisted ; yes, sir. 
Q. About how long did you remain there before going over to 
, Moorhead? 
A, Tcouldn’t say how long we did stay there. I couldn’t say 
whether we went to Moorhead before we took him upstairs or after. 
The first thing I done was to wake Mr, Fulton up and tell him what 
had happened. Whether we went to Moorhead before we took him 
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upstairs or after, I can’t say. ’ 
Q. Now there's one more fact that occurs to me in regard to 
practices in yards, Is it customary to use the brakes for checking .< 


the speed of freight cars in switching in the yard ? 

A. No, sir; it is not customary to use the brakes. There is times 
they do use them. You take old timers, men that have been doing 
vard-work, working about the vard any length of time—they use 
the brake as little as they can help in the vad. 

Q. Stopping the cars is done by the reversal of the engine? 

A. That’s the way they stop. 

Q. That is the practice in the yard, to stop the speed of the cars 
by the reversal of the engine? 

A. Yes, sir; but not in the manner he did. 

Q. Iam not asking you about that. That is the practice, is it? 

A. That is the practice they have, to reverse them, or else let them 
go until they stop themselves. 
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Redirect examination by Judge WILson: 


Q. Mr. Clough asked you about your being discharged by the 
Manitoba Company ; that was a fact, wasn’t it? 

A, Yes, sit, 

Q. What was the cause of it? 


A, A tail-end collision, ~- 
Q. State what that means. 
145 A, One train running into the tail of another. 


Q. You were conductor on one of those trains? 
A. The head train; yes, sir. 
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Q. A train ran into you from the rear? 

A. Yes, sir. 

Q. And you were blamed by some of the railroad employes for 
being culpable in that? 

A. They blamed me to try to make out that it was my fault so as 
to clear themselves. 

Q. Were you tried for that? 

A. Yes, sir. 

Q. Did a jury acquit you? 

A. Yes, sir. 

Q. Immediately after that acquittal this Northern Pacific Com- 
pany employed you? 

A. Yes, sir. 

Q. Kept you along ever since, as you have spoken of ? 

A. Yes, sir. 

Q. Where were you tried ? 

A. At Breckenridge. 

Q. They knew all about it, did they; it was a matter that was 
notorious ? 

A. They ought to have if they didn’t, if they read anything. 

Q. You say you were blamed ‘by some of the officers for the pur- 
pose of drawing the blame from themselves? 

A, Yes, sir; no fault of mine whatever; proven so. 

Q. Then the counsel asked you about being discharged here by 
the Northern Pacific Railroad Company; were you ever discharged 
by the Manitoba Company save that time ? 

A. That’s the only time I ever was discharged by the Manitoba 
Company. 
Q. Now, then, about your discharge by the Northern Pacific 
146 ~—- Railroad Company; when was the first time ? 

A. Well, I was suspended. 

Q. For how long? 

A. For ten days. 

Q. What was that for? 

A. Well, I was doing switching in the upper yard here, and an en- 
gineer by the name of he was with me. He was some 
such man as Bassett, if not worse; he was as bad anyhow, or very 
near it. I gave him signals to back up so far. I was making the 
couplings myself. He came back against the cars very hard and 
the draw-bars slid by each other; instead of coming together like 
that they went by each other. 

Q. Was that on account of backing up so hard—coming so hard? 

A. Yes, sir; and I was caught in there. As soon as I got out I 
come up to the engine and threw him off the engine and sent to the 
round-house to get another engineer; they blamed me; they didn’t 
blame me any for hitting him, anything of that kind; bat what 
they blamed me for was getting onto his engine; Thad vo business 
going onto his engine and putting him off. 

Q. They didn’t blame you for hitting him? 

A. No, sir, 
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Q. Did anybody ever pretend you were doing wrong in doing 


what you did ? 
A. No, sir; nothing wrong only in getting on the engine. 
Q. Was it very perilous to you, his doing what he did there? 
A. Yes, sir. 
Q. You felt that it was endangering your life right then and 
there ? 
. Yes, sir. 
. That’s what you were suspended for? 
. Yes, sir. 
. For how long? 
. For ten days. 
Q. They took you back immediately ? 
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147 A. Yes, sir. | 
Q. Put you at what? 
A. The same business—yard master. 
-Q. Kept you right along at it? 
A. Yes, sir. 
Q. Were you ever again censured for anything by that company? 
A. Yes, sir. 
Q. What for? 
A. I got into trouble with a couple of brakemen. 
Q. What about? 
A. About some cars on the side track. They were building scales 


down here, and there was a train run at that time from here to Cas- 
selton and Mayville—from here to Casselton and then to Mayville. 
I used to always make up the train that went east in the morning, 
the number two passenger. This mixed train that went out on the 
Casselton Branch, I used to make that up on the tracks. I used the 
Headquarter’s track, the track on the south side. While they were 
Soman, in scales there that didn’t leave me as much room as I had 
efore that, and times I would not have any too much room with 
the cars there. They would clear everything, clear the coaches I 
brought down from theshops. This train came in from the west—they 
had some baggage to transfer, some stuff that was going to Crooks- 
ton. The train pulled up there and stopped near the cars. The brake- 
man got off and claimed the cars wouldn’t clear; he wouldn’t pull 
up any further. I told him they would clear; they disputed me. 
I gave the engineer the signal to pull ahead; the brakeman came 
to me and wanted to know who was running this thing. I told him 
I was. He said he didn’t think I was, if he knew himself, and him 
and I got into a fuss. I knocked him down a couple of times. His 
brother was the other brakeman; he came to me and we both got 
to fighting and the policeman separated us, and then after they had 
pulled up and transferred the baggage into the passenger train they 
were backing up to side track their train. I was getting on 

148 the rear end of the hind car to ride back to take the check of 
the train, to take the numbers of the cars, and this brakeman 

on top kicked at me. I thought the whole thing was settled. I got 
off and followed him back into the caboose, broke the caboose in, 
took him, and had a fight in the caboose. 
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Syd * gy gave the signal to the engineer of the train of cars to go 
ahead ? 3 

A. To go ahead ; yes, sir. 

Q. Was it your place and duty and power to do so? 

. That was my power; he was under me when he got into the 
yard. | 

Q. You had a right to dothat? 

A. Yes, sir. 

Q. This brakeman came up and claimed you had no right to, and 
you got into a discussion on that? 

A. Yes, sir. 

Q. Was there anything else about that save what you have told— 
about your dismissal or suspension then ? 

A. I didn’t go to work that night at all; I celebrated the 4th of 
July; I didn’t go to work atall. The next day I came around and seen 
Mr. Hobart—he was our superintendent at that time—and he blamed 
me for doing what I done, and he said he thought I was a man that 
never used liquor. Well, I never used to let liquor get the best of 
me at all—I never did. Hesaid he would have to lay me off. I got 
mad and wouldn’t take any lay-off—I would go. 

Q. He didn’t propose, then, to dismiss you ? 

A. No; he said he would have to make an example of me for 
doing what I had. 

Q. How long did he propose to lay vou off? 

A. I don’t know—a couple of weeks, I suppose. Lotz was the 
man had changed—had another agent. 

Q. Were you ever back with this company after that? 

A. Yes, sir. , 

149 Q. How soon after ? 

A. In about 7 weeks. 
. What did they give you to do then? 
. Sent me to Jamestown. 
. To do what? 
. To clean up the yard. 
. Explain that. 
. Well, there is very little room at Jamestown. They had had 
two or three men there doing the switching; they didn’t get the 
work done ; had things all mixed up. They were building a road 
from there then—the Jamestown Northern, construction station 
and general station—and everything also was mixed up. The men 
there were new men; hadn’t had experience in vard work and 
couldn’t do it. I was around the office, and McCabe asked me one 
day if I wanted to go to work, and he told me I could go to James- 
town if I wished ; he would like to have me go there, being as they 
were troubled so with the men there. | 

Q. In other words, they asked you to go to Jamestown and 
straighten up that yard for them and get business in shape, and you 
went there? 

A. I went there; yes, sir. 
Q. What then? 


POPO PO 


EPG PORL I CAPASSO AS ALTO GS SE Se. BOE BTA ANI a Sel aM bw 


9 PRO A 


92 THE NORTHERN PACIFIC RAILROAD CO. VS. 


A. After I got the vard in good shape and everything they set me 
running a freight. | 

Q. Was that promotion or degradation ? 

A. It was considered a better job; the salary was more. 

Q. They promoted you after that? 

A. Yes, sir. 

Q. When you last left, I understood you, all the men were stop- 
ping. What was the reason of that? 

A. Well, they were discharging them. 

Q. Was there a new superintendent come on here then ? 

A. Yes, sir,and he was bringing his own men with hin. 
150 Q. And you stopped? 
A. I took a tumble and quit. 

Q. What do you mean by that? 

A. I thought I would take advantage of them—would uot have 
them discharge me. 

. You went in and called for your time and stopped ? 

A. Called for my time and stopped ; yes, sir. 

Q. The counsel asked you about your being on ill terms with Bas- 
sett; is that so? 

A. No, sir; never. 

Q. Had you ever an unkind word or unpleasant word with Bas- 
sett, except when you spoke to him in the yard under you, about 
doing the business you spoke of 2 

A. No, sir; I never abused him then. 

Q. Did you ever have an unkind word or expression ; were your 
relations unkind ? 

A, No, sir; they were not; Iam quick-tempered, it is very true, 
but I won’t abuse a man or anything of that kind unless he is de- 
serving of it, 

Q. You have said in the yard that you had spoken to him about 
doing ee and tearing around, as he did. Was it or 
was It not your duty to explain to him and caution him and repri- 
mand him for those things ? 

A. It was; I used to go to him and speak kindly to him. I found 
out I could get more by coaxing him than I could by scolding. I 
used to coax him at times. I could get more out of him that way 
than I could by being anyways harsh with him. 

Q. Well, except in doing what your duty required you to do— 
telling him about his misdeeds—was there anything else between 
you and he? 

A. Nothing whatever. 

Q. Are you and he always on friendly terms ? 

A. Always speak whenever we meet. 
151 Q. Is there any unfriendliness between him and you ?: 

A. No, sir; nothing that I know of—that is, on my part 
there ain’t. 

Q. Now, if you knew that Bassett was a reckless and careless and 
dangerous man in his manner of doing business in the yard there, 
was It or was it not your duty as yardmaster to report that to your 
superior ? 
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A. It was my duty. 

Q. Did you or did you not do it? 

A. I did; yes, sir. 

Q. What do you mean by abusing your engine ? 

A. Well, by nandling her rough and quick. 

Q. Was that handling it quick dangerous to the men? 

A. It was, using full force of steam. 

Q. That is what you mean by abusing the engine? 

A. Yes, sir. 

Q. Who is the man here who has charge of all the engines and of 
all the cars—is the head man in that matter ? 

A. Mr. Rupert. 

Q. He is in the employ of this company still? 

A. He 1s. | 

Q. And is here at present ? 

A. At present; yes, sir. 

Q. He is master mechanic here ? 

A. Yes, sir. 

Q. Now, the counsel asked you whether it is not customary in the | 
yard to reverse an engine, and you say it is, under certain circum- 
stances? 

A. Yes, sir. 

Q. Explain to the jury just what the custom is to do and just 
what the custom is to do it, : 

A. Well, when an engineer receives a signal to stop it is his duty 
to shut off the throttle—that is, the part for using steam; then re- 
verse his engine after he shuts off the steam. 

Q. Shutting off the throttle—that is, taking the steam off 
152s which makes the wheels move ? 
A, No, sir, 

Q. After you shut off the throttle then it stands without any 
power pushing it one way or the other? 

A. Yes, sir. 

Q. Just keeps its own motion, going slower and slower and slower 
until it stops? 

A. Yes, sir. 

Q. You say that’s the practice? 

A. Yes, sir. 

Q. Then if he wants to stop any faster than that after that is done 
then he can reverse? 

A. Yes, sir; then after he reverses he can use steam. 

Q. But is it customary in this or any other yard you ever knew, 
or is it safe for a man to reverse in the manner or with the sud- 
deness that this was reversed that night? 

A. No, sir; it ain’t necessary, and [ never seen it done that way. 

Q. Well, is it safe for those about the cars at night? 

A. No, sir; it is an improper way of checking without he has got 
a signal or sees something himself to do it for. 

Q. Well, now, if he wanted to stop would that be a proper way to 
do that unless there was some risk of a collision? 
A. No, sir; it wouldn’t. 
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Q. Would it or would it not be a dangerous way if he wanted to 
go slower than he was going ? 

A. Very dangerous. 

Q. Is it or is it not usual to slow if he thought he was going too fast 
in that way ? 

A. That ain’t the way they do; no, sir. 

Q. Now, in the night time, “about the engineer, how is he guided— 
by signals altogether 

A. Altogether by signals. 
153 Q. Would it be possible for him to see back of the train in 
the night time, when it was as dark as it was at that time—to 

see whether there was anything in the way or not? 

A. Well, there is a headlight on the back of the engine, but he 
couldn’t see behind the cars. 

Q. A person on top of the cars where Mares was could see every- 
thing behind ? 

A. He could see; yes, sir. 

Q. Was it his duty to give those signals, and was it the duty of 


- the engineer to obey those signals and those only; and if he was run- 


ning too fast and ought to go slower, would it have been a safe or 
prudent thing for him to do what he did that night? 

A. No, sir. 

Q. It wouldn’t ? 

A. It wouldn’t be safe; it would almost jerk a man off that was 
expecting it. 

Q. You say, while you don’t think you were looking at it, the fact 
that it was done in such a violent manner arrested your attention in 
an instant ? 

A. That’s what attracted my attention. 

Q. Do you remember whether any of the men here left the road on 
account of fear of Bassett ? 

A. There was men quit here. 

Q. Well, on account of fear of being injured by him on account 
of his reckless manner ? 

A. There was men that wouldn’t work ; they quit at that time of 
the year ; they were quitting because they could make more else- 
where harvesting and threshing and one thing and another. 

Q. I am not asking you about that. I am asking you if any of 
the men quit the road because they were afraid of being hurt or in- 
jured by Bassett’s mode ? 

A. There was a man of mine quit after Mares was hurt. 

154 Q. How soon ? 

A. The next night. 
Was it on that account ? 
. He was afraid of Bassett; afraid of the engineer. 
Was there any other ? 
. Not to my knowledge; no, sir. 
Counsel asked you what Mares said after he was hurt—about 
the speed of this train. Have you given all that you remember 
that Mares said when he was lying on the ground there when you 
came to him? 
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A. I don’t know as he said anything about the speed at all. : 

Q. Have you given us all that you remember that he said while 
he was lying on the ground when you found him immediately after 
he was hurt ? 

A. I believe so. 

Q. When you took him to the hotel it was some time before you 
could get him into the hotel—about how long? 

A. I don’t know; it was over half an hour. 

Q. You were around there until he was taken into the hotel ? 

A. I was; yes, sir. : 

Q. Did he, after the time he spoke, just when the accident occur- 
red, prior to the time he was taken into the hotel, say anything 
more about this, according to your best recollection ? 

A. Not that I remember of. 

(. You don’t remember a word ? 

A. No, sir. 

Q. After that time up until this suit was commenced, do you re- 
member of ever hearing him say anything about it? Do you or do 
you not? 

A. Well, I met him once since he was able to get around outside, 
but . didn’t have any conversation with him concerning the case 
at all. 

BY Up until that time you hadn’t met him after that night at 
all ? 3 

A. No, sir. 
155 Q. You saw him at the hotel once, you said ? 
A. Upstairs, after he got hurt. 

Q. Did you speak to him about this, or did he say anything to 
you about it? 

A. He did not. His mother and sister and a man by the name 
of Charley was in the room, and I just merely went in to see 
him. Really, I couldn’t stay in the room. 

Q. Why not? 

A. I don’t know; the stuff he was using on his feet; I couldn’t 
stay in the room with it; I couldn’t look at his feet. 

Q. It made you sick ? 

A. I could not stay in the room; I had to go out. 

Q. Looking at his feet, you say ? 

A. His mother was using cold water on his feet; I just merely 
set there and spoke to him—asked him how he was getting along ; 
that was about all. I didn’t see him from that time until he was 
able to get around himself. 

Q. Do you remember how long Bassett had been engineer before 
Mares was hurt ? | 

A. I couldn’t be positive how long; he had worked for me some 
time I know. 

- Q. Do you know whether he had ever been an engineer before he 
was engineer in that yard ? 

A. No; that was the first time after he was firing. 

Q. That was the first he did after he was fireman ? 

A. Yes, sir. 
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Q. And the first he did as engineer was under you in that yard ? 

A. No; I believe he worked under a man by the name of Glenn— 
that is, he was under Baker—Glenn was his foreman. For sometime 
after he got set up he worked daytimes altogether. 

Q. Do you know how long that was before Mares got hurt he 

was made engineer from being fireman ? 
156 A. Not, I should judge, more than four or five months. 
Q. Which does it require more carefulness—to run an en- 
gine on the road or in the yard—for the safety of the men ? 

A. Well, for the safety of the men a man in the yard has got to 
be very careful—more careful than a man running on the road, and 
it takes more of an expert to run an engine on the road. 

Q. Why so? 

A. Why, in case anything happens—the machinery gets out of 
year, anything gets broke, or anything—it requires more of an ex- 
pert; here you are right here at the shops. 

Q. As to carefulness and prudence, which requires the most for 
the safety of the men—a yard engineer or a road engineer? 

A. Well, in regard to train orders, and one thing and another, a 
man, has got to be pretty careful on the road to avoid collisions; a 
man has got to bea good man before he can go on the road, but in re- 
gard to signals in the yard you are required to be more attentive. 


Recross-examination by W. P. CLlouanu: 


Q. At the time you recently quit the employment of the North- 
ern Pacific Railroad Company, is it not true charges were pending 
against you for failing to report fares as conductor and other similar 
irregularities ? 

A. There was no charges made to me at all. , 

Q. You were expecting charges to be made against you upon those 
grounds ? 

A. Well, I carried a man—yes, sir; against the rules of the com- 
pany not to carry passengers. 

Q. You understood charges were being made against you by offi- 
cers of the company for irregularities as conductor and you resigned 
before the charge. was formally made? 

A. Yes, sir. Now, I will explain that. 

Q. To come back to the time of this occurrence, did you 
157 ~—s see anything that was done in that engine or did you judge 
from the sound? 

A. I judged from the sound; I didn’t see. 

Q. Did you hear the engine reversed more than once while those 
three cars were being moved ? 

A. I heard—she was swung ahead and then she was reversed back 
again. 

Q. That is, you only heard her reversed back once ? 

A. That’s all, and ahead once. 

(. She was reversed back before she was reversed ahead ? 

A. No, sir; she was working back. 

Q. The reversal you speak about as being the wrong one was back- 
ward or ahead ? 
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A. Swung ahead; she was in her back motion, working steam, 
when he swung the reverse lever over ahead. 

Q. It was the reverse to go ahead that you say was improper ? 

A. That attracted my attention. | 

Q. How did it attract your attention ? 

A. By the exhaust and the way she slipped. 

Q. What did you do? 

A. I looked around. 

Q. Did you keep on walking east ? 

A. No; I didn’t. I heard a man holler and run right up there. 
I seen a lamp fall; I didn’t know the man fell. I didn’t see the 
man at all. 

Q. You didn’t look around quick enough to see the man? 

A. I seen the lamp. 

Q. Were the cars still moving when you looked around ? 

A. They were. 

Q. How soon after that before they stopped ? 

A. Well, they had run not more than two or three car-lengths. 

Q. And then stopped ? 

A. Then stopped. When I got up to where they were the man 

lav night near the engine, 
158 k You didn’t look around quick enough to see the man 
fall? 

A. I couldn't see; it was night. He might have fallen during the 
time I looked around. I saw the lantern fall. 

Q. Which way did the lantern fall? 

A. It came right down; fell right down near the center of the 
track—in the center or, probably, on the side. 

Q. It fell right down inside the tracks, did it, apparently? 

A. Yes, sir. 

Q. As if it had fallen from the end of the car? 

A. Yes, sir; as if it had fallen from the end of the car. 

Q. Supposing a man had been supporting himself there upon the 
brake-beam, or anything else, would such a reverse as you speak of 
have thrown him down? 

A. If he was holding onto anything he would have something to 
hold onto. 

Q. Don’t you consider it-dangerous to ride upon the top of cars 
in switching without some support? 

A. Well, it is in one respect; yes, sir. 

Q. Brakemen ordinarily are in the habit of exposing themselves 
to danger frequently ? 

A. Yes, sir. 

Q. In the habit of stepping on and off engines? 

A. Yes, sir. 

Q. Right in front of them ; it is customary in all yards; in other 
words, they are in the habit of putting themselves in danger fre- 
quently ? 

A. Yes, sir. 

Q. Get hurt frequently, don’t they ? 

A. Yes, sir. 
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Q. Numerous accidents occur in this yard, and all yards, don’t 
they? 
A I don’t know of many in this yard. I know of no other man 
that got hurt with me. 
159 Q. Isn’t it true that in railroad yards men get hurt fre- 
quently ? 
A. Yes, sir. 
Q. After you had gone up to the Headquarters’ Hotel was you by 
the side of Mares all the time? 
A. I was rustling around. I believe I went to get his overcoat. 
Q. Who staid with him when you were away? 
A. John McLean staid with him from the time he was hurt until 
the next day noon. 
Q. Wasn’t Bassett with him ? 
A. No,sir; I don’t think he was. 
Q. While you was in the house trying to get him in and getting 
his overcoat, wasn’t Bassett with him ? 
A. He might have been; yes. 


Redirect examination by Judge WILSON: 


Q. During your experience in this yard you say you know of no 
other man being hurt but one, and that man was hurt by Bassett ? 

A. He was hurt; yes, sir. 

Q. In breaking in the yard it is a dangerous business, anyway? 

A. Yes, sir. 

@. You heard what Dick said about where he stood there ? 

A. Yes, sir. 

Q. Was that anything else than what was his duty to do at that 
time, and as these cars were backing? 

A. No, sir; it was his duty. There is men stands closer to the 
rear end than he did. 

Q. About that last discharge that Brother Clough calls attention 
to now. He asks if there was some charge to be made against you 
or something or another; go on and explain. 

A. It was against the rules of the company to carry passengers 
on a freight train, and we didn’t do it as a rule, and I was coming 

from Bismarck this way and I hada very long train and had 
160 = way freight; that is, way freight is a little freight for one 
town and a little freight for another town; and that was 
on the rear end 

Q. What was? 

A. The freight—the way freight—and I always, as a general thing, 
when I have any work to do—I am on the head end; I ride on the 
head end, so if there is any orders to get [am prompt; I am off the 
cngine about the time she stops; and there wasa man got on at 
Steele 

Q. How far is that from Bistwarck east? 

A, That is something over forty-three or four miles this side of 
Bismarck; he got on the rear car—he got into the caboose— 

Q. Which was the rear car, wasn’t it? 

A. Yes, sir; and I went to Dawson; I had picked up some cars 
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there; had no way freight to unload there. I still remained on the 
head end of my train; I rode over to Tappin and _ stepped off from 
the head end and pulled up to the hind end and unloaded the freight, 
and then, instead of going away over to tue engine, I got into the 
caboose 

Q. How far from Steele was — that this man had gotten on? 

A. About 20 miles. 

Q. Had you known of his being on until that time? 

A. I hadn’t; no, sir. 

Q. What then? 

A. I went to him and told him he would have to get off; 
we wasn’t allowed to carry passengers on a freight train. Well, he 
said he didn’t know but what a passenger had Just as much right to 
ride on a freight train as he had on a passenger train. I told him 
to get off the next station. We got to the next station, Crystal 
Springs. I had gotten the man out on the back platform; he says to 
me, “I bought some land at Steele, and I have got to be in James- 
town to fix itupin the morning.” Hesays, “I will give you anything 
tocarry me.” I says, “It’s against the rules of the company; if I had 
seen you I wouldn’t have let you get on at all.” As it was [ let the 

man ride, and he offered me mileage; he took out a thousand- 
161 + mile ticket. I told him mileage wouldn’t be of any use to 

me; Icouldn’t turn itin. I said it wouldn’t be any money 
in my pocket to take mileage from you, so I just charged him his 
mileage, three cents per mile—what his mileage ticket cost—for the 
distance he rode, and I didn’t turn it in; I kept it. I couldn’t turn 
itin. I wasn’t allowed to turn it in. | 

Q. Was there a rule of the company absolutely and imperatively 
against carrying them? 

A. There is; yes, sir. 

Q. And you had no right to charge any sum of money to any- 
body? 

. I hadn’t any right to carry anybody. 
. And if you did carry anybody you had no right to charge? 
. No, sir. 
. It was an absolute rule you should not carry? 
. Yes, sir. 
Have you stated everything there was about that? 
. No, sir. When I saw all the men going I knew what they 
were going for—I thought what they were going for. I met this 
old man here. I knew him the minute I saw him. He was a man 
about fifty years old and wore glasses and was lame. [I would have 
ut the man off if he was a young man, but I had compassion on 
him: that was the whole amount of it, and I abused him; I called 
him everything ; told him what business he was in; told him he 
had gotten to depriving men of what they ate and drank here. I 
abused him every way I could. 

Q. Is that the thing, as far as you know, that Mr. Clough is refer- 
ring to? 
A. That’s it; I have told him about him riding; yes, sir. 
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Q. You say ithe had been a young man you would not have let 
him vide? 

Ay Ney ste 

(). He represented he had bought some land and had to be at 
Jamestown the next moring? 

A. Yes, six, Tustead of that he was a spotter, 
162 Q. You had got him on the platiorm when he told you he 
must be at Jamestown the next morning to fix up the con- 

tract ? 

A. Yes, sir; I felt as if I could have got him there any quicker | 
would have done so? 

Q. You say he was a spotter put there by the company ? 

A. Yes, sir; used to be paymaster under Mr. Graham ; down on 
the road they came from. 

Q. Graham was the new superintendent that came here. You say 
this new superintendent was bringing his own men here? 

A. Yes, sir. 

Q. From the noise of the engine, did you know just as well what 
was done as if you had been looking at it or standing in it? 

A. I could tell it was reversed. 

Q. Could you tell just as well as if you had been looking at it? 

A. Yes, sir. 


Ricuarpv Marrs, recalled in his own behalf, testified as follows : 


Direct examination by Judge Wrisoy : 


Q. Mr, Mares, was there any one else on the top of that train but 
yourself at the time you fell or while you were backing down on the 
track number five that night 

A. There were not, 

Q. Did _ or did you not fall at the same time of your lamp— 
had your lamp in your hands when you fell? 

A. Yes, sir. | 


Cross-examination by W. P. CLovau ; 


Q. I understood you yesterday in your examination that McLean 
was also standing upon the car next the engine ? 
A. I did not. 
Q. Where was McLean ? 
A. McLean stood on the hind end of the engine on the foot- 
board. 
Q. That would be next to the car? 
A. Between the car and engine. 
163 Q. That would be down low, almost to the ground ? 
A. Yes, sir. 


Redirect exanination by Judge Wirson : 


Q. On these switch-engines in the yard, Mr. Mares, they have on 
each end of them a plank on which the men can step ? 
A. There is a step placed there for the yardmen to step onto and 
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ride While they are at work, while they are coupling and riding 
about the yard en the engine 

Q. Is that on both ends of the engine ? 

Ay Yea, sips itis, 

Q. My Clough spoke to the last withess about brakemen some 
times stepping on the front end af the engine? 

A, Yes, sir, 

Q. Is the board there for that very purpose ! 

A, Yes, six, 

Q. ‘There is one on the rear end of the engine, too” 

A. Yes, sir. 

Q. At that time McLean was standing on the rear end of the en- 
gine, between the engine and box-cars ? 

A. Yes, sir. 


JOHN McLEAy, called as a witness in behalf of the plaintiff, being 
first duly sworn, testified as follows : 


Direct examination by THomAs WILsoN: 


Q. Mr. McLean, where do you live? 

A. I live in Moorhead. 

Q. How long have you lived there? 

A. Going on three years, 

Q. What is vour business ? 

A, Steamboat man at present, 

Q. How long have you been a steamboat man ? 
164 A, A little over a vear now, 
— Q Tn what capacity are you on the staunboat? 

A, Firing, : 

Q. Prior to going on the steamboat what was your business ? 

A, A railroad man, 

Q. Railroad business—where ? 

A. Well, the last I done was in Fargo. 

Q. For what company ? 

A. The Northern Pacitic. 

Q. What business ? 

A. Switching in the yard. 

Q. That was the last railroad business you did ? 

A. Yes, sir. 

Q. How long were you switching in the yard ? 

A. Well, I think about four months, if I remember right. 

Q. You were switching in the yard, you say ? 

A. Yes, sir. 

Q. Were you switching in the yard up to the time of the accident 
to Mares, this plaintiff? 

A. I was. 

Q. How long had you been switching in the yard before he was 
hurt; about how long, to the best your recollection ? 

A. About two months and a half, I think, if I remember right. 

Q. Were you in the same gang he was in after he came ? 

A. Yes, sir. 
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Q. He was there but a short time before he was hurt, was he? 
A. Well, about two weeks, I think. 
Q. You were then working at night in the yard ? 
A. Yes, sir. 
Q. As a switchman ? 
A. Yes, sir. 
Q. You say you were in the yard some four months—two 
165 anda half months before he came, before he was hurt, about, 
according to your recollection ? 

A. About that time, I think; yes, sir. 

Q. Were you all the time a night man ? 

A. Always; yes, sir. 

Q. You knew Bassett, then ? 

A. Yes, sir, 

Q. Was he at work in the yard while vou were ? 

A, Yes, Sir, 

Q. He was every other week a day man ? 

A. Every other week a day man, 

Q. And every other week a night man ? 

A. Yes, sir, 

Q. Whenever his night week was you were with him ? 

A. Yes, sir. 

~ Q. His day week you were not? 

A. I was not. 

Q. Had you ever railroaded before that time ? 

A. Yes, sir. 

Q. Where ? 

A. On the Canada Pacific and Intercolonial. | 

Canada Pacific and Intercolonial. How long had you rail- 
roaded on them and i in what capacity ? 

A. On the Canada Pacific about two years and a half; about six 
years on the Intercolonial. 

Q. What were you doing on them ? 

A. Well, the first I started to work in the shop, blacksmith’s 
labor ; from that wiping locomotives; from that to firing; from 
firing to running a switch-engine; run her about nine months. 

Q. In the yard? 


A. Yes, sir. 
Q. You meant running as fireman ? 
166 A. No, sir, as engineer. 


Q. And run it abuut nine months? 

A. About nine months. 

Q. Yes, go on. 

A. When I left that road I came out West here and went on the 
Canada Pacific. 

Q. How long were you on that? 

A, About three years. 

Q. What did you do on that? 

. Was firing and braking and baggageman., 

Q That is, 2 kenemeeneenee’ 

A. Yes, sir. 
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. It’s after that you came here? 

. Yes, sir. 

. And you have told what you did here? 

Yes, sir. 

. All that you did here? 

. All that I did here. 

While you were in this yard, before the time that Mares was 
hurt, did you know the rules of the yard and the signals to give 
and the duties of men in the yard? 

A. Yes, sir. 

Q. W hen you wanted, for instance, to back cars, how did you give 
that signal ? 

A. Well, I would give an up-and-down signal, as many rises and 
falls as I wanted the cars backed. 

Q. In the night that was given with what? 

A. That was given with a lantern, 

Q. That is, always? 

. Yes, sir; always at night. 
Q. And the number of times you raised it up and down was the 
number of car-lengths they were to back ? 
167 A. Yes, sir. 
Q. Was it or was it not the duty of the engineer to obey 
those signals? 

A. Yes, sir. 

Q. Do you remember when Mares was hurt ? 

A. I do. 

Q. Well, on that night were you at work with Mares and the men? 

A. Yes, sir. 

Q. W ell, do you remember being woke up, as the witnesses before 
you testified ? 

A. Well, I don’t remember exactly, but I think I was if I remem- 
ber right. I think we had all been taking a sleep, except Galvin. 

Q. Well, do you renember Mares being sent to Bassett to get the 
switch-engine? 

A. I don’t remember of him being sent; I know he had been— 
I had to get out—iad left before the rest of the men had and went 
down in the yard. 

Q. How do you know he was sent to Bassett? 

A. Well, nothing more than what I heard them say. 

Q. Heard who say? 

A. Mr. Galvin. We got to talking before we went to work. Mr. 
Galvin said we had got to go and do our work now and get done as 
soon as possible 

A. I don’t care about your telling, Mr. McLean, what Mr. Galvin 
said to you; I wanted to know how you knew, if you did know at 
all, that Mr. Mares was sent to Basset ‘to get him to move the switch- 
engine ? 

A. Well, nothing more than [ heard them say themselves. 

Q, Heard who say ? 

A. Mr. Galvin, 

Q. Did you hear any talk between Mares and Bassett? 
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A. I heard some sort of a dispute; I wasn’t near it enough 
168 to know what it was—what it was about. 
Q. Did you hear anything said ? 

A. So as I could understand it? 

Q. Yes, sir; anything by either of them—either Basseti or 
Mares ? 

A. Well, nothing that I could understand ; I was too far away at 
the time. 

Q. You heard some little dispute ? 

A. I heard some sort of a dispute. 

Q. How long was that before Mares was hurt? 

A. O, I suppose about fifteen or twenty minutes, if I remember 
right. 

Q. What was done after that? 

A. After he was hurt? 

Q. No; after you heard this talk ? 

A. Well, I was going down in the yard ; we was kind of scattered 
around at the time—one here and one there, after we got out, and 
Mr. Galvin was furtherest down; he was going ahead, throwing the 
switches the way he wanted them. 

Q. Galvin was? 

A. Mr. Galvin. I went to one side and was doing something I 
had to do, and Mr. Mares he went down with the switch-engine ; 
Mares went down on the switch-engine, and Mr. Brant, I think, if I 
remember right, and Mr. Galvin pulled the pin from the three cars 
he wanted taken out of number three side track to back in on five. 
There was a lot of cars on number five side track and we needed to 
shove them down; atleast that is what he wanted. I didn’t hardly 
know at the time what was wanted to be done. 

Q. Galvin hadn’t told you? 

A. He hadn’t told me exactly what we had to do, but something 
had to be done. I knew this had to be done—to shove the cars 
down in number five, so far as we could get thein, to make room for 

other cars. I stopped somewheres about that number five 
169  switch—a little shanty the car repairers had they kept their 
tools in. Mr. Brant and Mr. Mares went down on the en- 


gine 

Q. Down where? 

A. To get those three cars. Mr. Galvin was then already down ; 
he pulled the pin. 

Q. Galvin pulled the pin ? 

A. I think it was him, if I remember right, from those three cars. 
He wanted to keep them next to the switch-engine ; pulled them off 
from number three. Mr. Mares threw the switch for number five 
and give the signal to back up onto number five. 

Q. Onto nutnber five ; did vou see that signal ? 

A. I saw the signals myself—seven or eight. 

Q. You say that Mares gave the signal to back onto number 
five? 

A. To back onto number five seven or eight cars. 
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Q. Now, after the switch was turned onto number five and those 
cars started back, where was Mares ? 7 
' A. He was on the ground when he turned the switch; then when 
he gave the signal he jumped up on the cars. I don’t recollect 
whether he got on the first car or middle car or third one, but he got 
up, and I asked him should I jump on and pull the pin from these 
three cars. He said, “ No, we want to hold these on ;” so I stepped 
on the foot-board of the engine. 

Q. When you were backing down onto number five you were on 
the foot-board of the engine? 

A. Of the switch-engine; yes, sir. 

Q. That was between the engine and the three cars it was hitched 
to? 

A. Yes, sir. 

Q. There are two foot-boards, one in front and one in the rear ; 
you were on which one? 

A. On the rear one. 

Q. That was between the engine and box-car ? 
170 A. And the box-car ; yes, sir. 
Q. Where was Mares ? 

A. He was then on the cars when we started to back down. 

Q. There’s where he gave the signals ? 

A. There’s where he gave the signals, if I remember right; just as 
he was going up on the car he gave the signal from the side of 
the car. I was on the north side of the car when I got on, so I 
could see around the curve. 

Q. Did you stand all the time, until this accident occurred, on the 
foot-board ? 

A. Yes, sir. 

Q. Who else was with you now besides Mares and yoursef and 
Bassett and Galvin—Mr. Brant? 

. Yes; he was there. 
. Where was he? 
. He was at the hind part of the engine—at the other end. 
. He was on the front end ? 
. Yes, sir. 
. Then he was on the other side entirely of the engine? 
. At the other end from me, at least. 
_ And he was not in the direction in which the cars were back- 
ing at all? 

A. No. sir; Mr. Brant wasn’t. 

Q. Not when you were backing down on number five? 

A. No, sir. 

Q. Very well, you backed along some distance; go on and -tell 
what occurred. 

A. Well, we backed up, I suppose, about—well, as near as I could 
remember, ‘about two cars and a half or three car- -lengths, and the 
engine was reversed quick, and it kind of shook me where I stood ; 
of course it couldn’t knock me down, because it would throw me 

against the engine or box-car. 
171 Q. You were in a place you couldn’t fall off ? 
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A. I couldn’t fall off very well. 

Q. Explain to the jury how that engine was reversed. 

A. Well, it was reversed very quickly, with her cylinders full of 
steam. 

Q. Now, explain that please— you know something about that, 
now. 

A. Well, he reversed his engine with her cylinders full of steam ; 
when the steam ain’t shut off from the cylinders when you throw 
the reversing lever over you are reversing her with the steam on ; 
when you reverse her with the steam on you reverse it the other 
way from what it was going; it won’t go at once; it will come toa 
standstill. 

Q. It will turn the wheels the other way? 

A. Yes, sir; to a certain extent. 

Q. When you make a stop such as is ordinarily made you shut 
your steam off and then reverse your reversing lever. That wouldn't 
have this effect ? 

A. No, sir. 

Q. At that time you say he threw the lever right over with the 
steam on? 

A. Yes, sir; I should judge it was by the sound and the sudden 
stop of the cars. 

Q. Now, where you stood there without looking, by the sudden 
jerk of the cars could you tell ? 

A. Well, yes; I could. 

Q. Could any man accustomed to working with switch-engines 
tell by the sound and effect? 

A. Yes, sir; any one could. 

Q. Now, Mr. McLean, state, for instance, when a sudden accident 
occurs—when you come around a curve and see a person on the 
track, something like that—something that makes it necessary to 
tuke all risks, to make a stop at all hazards—is such a stop as that 
ever — except when there is some such pressing necessity as 

that ? 
172 A. No, sir; in that case it would be necessary to reverse 
with steam on; to stop as quickly as possible. 

Q. Except in some such case as that, is it eyer customary or usual 
to make such a stop as that? 

A. No, sir; engineers don’t generally do it? 

Q. I will ask you whether it is or it — not very risky? 

A. Well, it is. 

> On the car at that time where was it Mares’ place to be prop- 
erly? 

A. Well, his proper place to be was on the rear car backing down, 
so that he could see what was in the way on the track they were 
backing on. 

Q. That was his proper place? 

A. That was his proper place or one of us. 

QQ. And he was tle one on top then? 

A. He was the one on top at that time. 
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Q. If he stood on the rear car—on the rear end of the rear car—he 
was just where his duty called him ? 

A. Yes, sir. 

Q. As these cars were backing down at that time, with that sudden 
stop that was made, I will ask you whether that was dangerous to 
any man on the top of the cars? 

A. It was. 

Q. No matter how skillful he was ? 

A. No matter how skillful he was. 

“ a Had you seen any signal given to stop after the usual signal to 
ack ? 

A. No, sir; I had not. 

Q. You hadn't given any ? 

A. I hadn’t given any. I was watching for signals to give them 
from him to the engineer. 

Q. Was there anybody to givesuch a signal except yourself or the 

yardmaster, Galvin or Mares? 
173 A. Brant was on the other end of the engine; the other 
man didn’t know what signal to give. 

Q. Did you give any? | 

A. I didn’t give any. 

Q. Did you see any given? 

A. I didn’t see any given to stop. I saw no signal given after the 
signals was given to back. 

Q. If a signal had been given to back up, Mr. McLean, and if the 
engineer had supposed he was going too fast and wanted to cease 
going so fast, what would his way have been to have properly done 
it and to have safely done it ? 

A. Well, to have shut the steam off on his engine and reversed 
a after the steam was shut off, so she would stop slowly and grad- 
ually. 

Q. Is that the usual course in such cases ? 

A. That’s the usual course. 

Q. Supposing at that time—the stop he made—you had had six or 
seven or eight cars on, what effect would that stop have had, in your 
judgment, supposing you had seven or eight cars on? 

A. I think 1t would have broken the link or pin between the 
cars. | 

Q. You think it would have broken the cars apart somewhere? 

A. Yes, sir; it would. 

Q. It was so sudden? 

A. Yes, sir. 

Q. I understand you to say that,in your judgment, it would have 
been likely to have thrown any man off from the top of the 
car ? 

A. Yes, sir; any man that was unawares of It. 

Q. When that sudden stop occurred that jerked you did you hear 
anything from anybody else—any alarm? 

A. I heard nothing only from the man that got hurt—Mr. Mares. 

Q. What did you hear? | 

A. I heard acry. I jumped off from the north side of the switch- 
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engine and ran around to see what the trouble was. I saw it 
174 was Mr. Mares got hurt and sitting down on the ground, kind 

of holding his legs up this way. I think, if I remember 
right, Galvin and Brant was the first two men there. I think I was 
the third myself. 

Q. Go on and tell what you saw and heard there. 

A. I don’t remember whether it was Mr. Bassett or Mr. Ryan, the 
fireman, that was the first of them two that was there or not; but 
when Mr. Bassett came there Mr. Mares says to him, “ Here, you 
see, if you had ’tended to your business and worked according to 
my signals.” He says, “I did.” He says, “ You didn’t, or this 
wouldn’t have happened.” He said, “ You are a damned liar.” 

Q. Who said “ You are a damned liar?” 

A. Mr. Bassett. 

Q. To whom ? 

A. To Mr. Mares. Mr. Galvin says, “See here, Arthur.” He said 
he had a good mind to tramp him in the ground; something to that 
effect. 

Q. For what? 

A. For making use of those words to a man that’s hurt. Mr. 
LH Mares says, “ Never mind, Dan.,” he says; I don’t remember exactly 
2 what was the words—never to mind at present—he wanted to get 
a taken up out of that. 

a Q. You took him around to the hotel, as the other witnesses have 
testified ? 

A. Put him on the front of the switch-engine and run him up 
opposite the hotel and put him off. 

Q. Had you, at the time this engine was reversed thus suddenly, 
had you gotten nearly back to any cars on number five ? 

A. Well, I think, about as well as I can remember, about ten or 
twelve cars; probably a little more. 

Q. wel, was there any need of stopping there at all at that 
time ‘ 

A. No; not at all. 

Q. Then, of course, no need of him stopping so suddenly with 

such a jerk ? 
175 A. No; no need of him stopping at all. 
a Q. He didn’t shut off the steam, but reversed her forward 
| immediately, which gave a jerk ? 

A. Yes, sir. 

Q. Then what did he do? 

A. Then reversed her back again,as I would think; I wouldn’t be 
positive ; it seemed that way to me. 
~ Q. Could. you tell by the feeling and sound ? 

A. Well, I could tell by the movement of the engine pretty well. 

Q. And that run it back over 

A. Over the man, I suppose. 

@. As to Mares, he had been, you say, about two weeks in the 
yard with you? 

A. I think about two weeks. 

Q. That was all? 
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A. Yes, sir. 

Q. As far as he was there—as far as you saw and knew—what 
kind of a man was he—peaceable, yuiet, attentive, or the contrary— 
what was he? | 

A He seemed to be good dispositioned, quiet, agreeable with 
everybody. 

Q. Was he attentive to his duty? 

A. Attentive to his duty; was there nights. 

Q. Was he doing anything that night except what his duty re- 
quired him to do? 

A. Nothing but what his duty required him to do. 

Q. Was it or was it not skillful and proper for him to be just 
where he was at the time that occurred ? 

A. That was his place or any of the rest of us. 

Q. In other words, it was his place or one of the crew to be where 
he was. 

A. To be where he was. 
176 Q. You stated where you were, to pull the pin between the 
engine and cars? 

A. To pull the pin, if we wanted to leave them down on the side 
track. 

Q. The other man was ahead so that he could turn the switches? 

A. Jump off and turn the switches or anything that was required 
of him. 

Q. What kind of a man was this man Bassett? You were there 
a good long time that fall; what was his conduct—reckless or cautious 
and prudent ? 

A. Pretty reckless. Pretty smart. 

Q. State what it was. 

A. Well, that is what I would say, reckless. 

Q. Now, illustrate to the jury how you saw that, what you saw, 
what you know about it; state to them just what you know about 
it; what he did or wouldn’t do. 

A. Well, sometimes, if we would be in a hurry to get the work 
through quick and wanted it done as soon as possible for our own 
benefit, to have a rest, provided we wanted to have a rest and hada 
little work to do and had to do it quick; if he took a notion to do 
it quick, he would ; if not he would do it the contrary ; do it slow, 
make it disagreeable—many times he would go along all right. 

Q. Well, say, for instance, if he was ever spoken to about going 
too slow, then what? 

A. He would run the other way, fast again. 

Q. Would he run fast enough to be reckless and dangerous ? 

A. Yes, sir; many times. 

Q. Did you, of your own knowledge, see that and know that? 

A. Yes, sir. 

Q. I will ask you whether you saw and knew these facts of your 
own knowledge? | 

A. Yes, sir; I did. | 
177 Q. You did? 
A. Yes, sir. 
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Q. What was his temper and disposition ? 

A. Well, he had a quick temper. | 

Q. Well, when he was angry, how did he act; what did he do? 

A. Well, according to the work. If he was anyways cranky, and 
we wanted things done lively or slow, he would do it just according 
to suit himself. 

Q. What I want to get at is this, Mr. McLean: When he got out of 
temper or was offended at anything whatever, was he accustomed to 
be careful and prudent, or was he accustomed to be revkless, so as 
to endanger those that were at work with him? 

A. Well, dangerous,I should say, a great many times. Of course, 
not at all times. 

Q. Oh, say, do you know anything about his ever having been 
discharged for any reckless conduct ? 

A. I do; once. 

Q. I mean Bassett ? 

A. Yes, sir? 

Q. Well, state about it. 

A. I think, if I remember right, the occurrence happened on a 
Sunday night, at the upper end of the Headquarters Hotel here. 
There was astock train coming in from the west, and some passen- 
gers on it to go east, and the passenger train was held for those 
passengers that was on the stock train coming down, and Mr. Fulton 

gave orders to some one, I forget now exactly who it was, for to have 
the switch-engine put in the north track and give this stock train 
the right of way down the main track, then take her caboose off, 
throw it in the north track,and take the stock up to the stock-yards. 
The switch-engine was down at the tank, I think it was, getting 
water; at least, Mr. Bassett and his fireman was, and one of the 

other men, I think it was a fellow by the name of Adams, work- 
178 ing at thattime—this wasafter Mares was hurt—and I slowed 

them up, I think myself, at the crossing, and jumped on the 
front end of the switch-engine. Thestock train was coming in pretty 
fast—pretty good speed—just got over the switch, which was at 
what we call the north and south track, and the engines was so close 
together he hadn’t time to go far enough ahead to give us time to 
throw the switch, when he reversed the engine and she run off. 

Q. How fast did he run up? 

A. I suppose 15 or 18 miles an hour. 

Q. What do you call your main sireet—this main thoroughfare— 
Broadway, I guess it is? 

A. Yes, sir. 

Q. That is the main thoroughfare across there for foot passengers, 

and so forth, isn’t it? | 

A. Yes, sir. 

Q. Did he run across that at that rate of speed ? 

A. Just about, I guess; it was some distance below the flag station 
I slowed him up. 

Q. re fast did he run across Broadway where the foot passengers 
cross 4 

A. I suppose ten or twelve miles an hour. 
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Q. You say he backed up so suddenly before the switch could be 
turned and he run off? 

A. Just about half over and he run off. 

Q. And he run off? 

A. Yes, sir. 


Cross-examination by W. P. CLouGH: 


Q. Were you at work for the company at that time? 

A. Yes, sir. 

Q. When did you say you began to work for it ? 

A. Well, I don’t remember the time exactly, but it was pretty 

early 3 in the fall, I think. 
179 Q. Of ’81? 
A. Of ’81; yes, sir. 

Q. Who employed you? 

A. Mr. Galvin. 

Q. When did you go out of the company’s employment ? 

A. I went out about a month and a half after Dick was hurt; no, 
not that long; about the last of November or first of December, I 
think, a year ago. 

Q. And this occurrence that you are speaking about now where 
the engine ran off the track with Bassett happened after Mares was 
hurt, did it? 

A. After Mares was hurt, I think, if I remember right. 

Q. As I understand you to say, that running was made by orders 
from somebody ? 

A. Well, I don’t know. I don’t think there was anybody on the 
engine except Adams 

Q. I asked you if Bassett didn’t send his engine up there by orders 
from somebody to go up and meet the stock train. Did he have 
orders to go to meet the stock train ? 

A. He had, but he went and took water before he done it. 

Q. Do you know what his orders were to make that run ? 

A. I don’t remember now. I think I heard Mr. Fulton tell some 

one 


. Did you give him his orders ? 
. I don’t think I did, if I remember right. 
Do you know what his orders were? 
. I know what they were. I couldn’t say who told me. 
. How did you know what they were? 
. I heard Mr. Fulton tell it. 
To who? 
. That I don’t remember. 
Q. Did you hear the orders given to Mr. Bassett ? 
180 A. I heard the orders given to Mr. Bassett, I think, if I re- 
member right. 

Q. Did you hear the orders when they were delivered to Mr. Bas- 
sett ? 

A. No, sir. 

Q. Do you know in what way they were diabeerea to Mr. Bas- 


sett ? 
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A. No, sir; I know what they were. 

Q. Did you know what orders were given to Mr. Bassett? 

A. No; I can’t say I do. 

Q. Now, Mr. Bassett naturally run on the orders given him, didn’t 
he? 

A. I suppose he did. 

Q. You wouldn’t have considered it reckless if he run on orders 
that were given him, would you? 

A. No; I don’t suppose I would. 

Q. From your knowledge of railroading it was the duty of Mr. 
Bassett to run on orders given to him, wasn’t it? 

A. I suppose it would. I know he never was allowed to run that 
way, though. I think six or eight miles an hour was as fast as they 
was allowed to run. 

Q. How do you know in what form that order was given ? 

A. I don’t know; I didn’t say I did. 

Q. That is, by a general regulation in the absence of special regu- 
lations or orders, six or eight miles an hour was allowed ? 

A. Yes, sir. 

Q. This order given to Mr. Bassett to make that run was a special 
order, wasn’t it? 

A. I can’t say I heard them ; I knew what it meant. 

Q. As you don’t know that order that was given to Mr. Bas- 
sett 

A. I didn’t hear it given to him. 

Q. Do you pretend to say he didn’t run exactly as he was 
181 ordered to make that run? 
A. I couldn’t say as to that, of course. 

Q. Outside of that one occasion, when you didn’t hear the order 
given and don’t’ know what it was, I would like to have you state 
some cases happening before the time that Mr. Mares was hurt in 
which you claim any reckless conduct or management of engines or 
cars was perpetrated by Bassett; I would like to have you give some 
one instance; I would like to have you give us some instance of 
recklessness—tell us what he did,in your own observation. I want 
to know what you ever saw him do with his engine or with cars or 
se cars that was reckless or dangerous to life or limb of any- 

ody ? 

A. I have seen a good deal of it. | 

Q. Well, I would like to have you tell us one instance. 

A. Such as breaking draw-heads and bruising up coaches and 
baggage-cars and men going in to couple, and such things as that. 

Q. Won't you please give us one instance? I only ask you for 
one now. 

A. I don’t know as I can remember any particular one. 

Q. Can you give any one instance prior to the time in which 
Mares was hurt in which you observed any recklessness or danger- 
ous handling of cars by Mr. Bassett with his engine? 

A. I don’t omepees I can give any particular one. I know he was 
pretty reckless all that nigit—pretty lively. 

Q. Just tell us what he did in the earlier part of the night. 
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A. Well, if he got a signal to back up a car slowly he would do 
it the other way. 

Q. What is the signal to back up slowly? 

A. You give a signal — one car and according as you are approach- 
ing the other car drop your lantern slowly. 

Q. Do you pretend to say that night whenever any signal was 
given for him to back slowly he backed rapidly? | 

A. Yes, sir. 

182 Q. Whereabouts in the yard? 

A. Well, different places. 

Q. Did he do it more than once? 

A. More than once? Yes, sir. 

Q. You were with him all that night? 

A. All the time he was working. 

Q. Did anybody in charge of the work—did Mr. Galvin—caution 
him or correct him in regard to that? 

A. Well, Mr. Galvin always did. 

Q. Did he that night ? 

A. I don’t know whether he did that night or not. I know we 
had been working pretty lively the fore part of the night. 

Q. Had you been at work all the week in that gang? 

A. I wouldn’t say I was. I can’t remember. 

Q. You don’t remember with whom you did work? 

A. I know who I always worked with. I don’t remember 
whether I was working every night that week. 

Q. Suppose you were at work every night that week, who would 
be in your crew ? 

A. Mr. Galvin, Mr. Brant, and Mr. Mares. 

Q. Did you work with any other engineer, if you worked each 
night that week, except Bassett—Arthur Bassett? 

A. Well, sometimes they changed around; sometimes would 
have another, but he was generally our man at night—Mr. Bassett 
was. 

Q. You say previous to the time when Mares was hurt—in the 
evening Mares was hurt—in the morning previous, that same even- 
ing he had disobeyed orders—run more rapidly than it was his 
duty to run? 

A. Yes, sir; many times. 

Q. What was the effect of that ? 

A. Well, sometimes he would break the draw-head 

Q. Were any draw-heads broken that night? 

A. I can’t remember. I don’t know as there was. I don’t 
183 think there was any particularly broken that night. 

Q. Was it a matter of conversation between Mr. Mares and 
yourself, or Mr. Galvin and yourself, that he was disobeying orders 
that evening? 

A. It was between our own selves—the outside crew. I had said 
nothing to him that night. In fact I don’t think I ever did check 
him for running too fast; Mr. Galvin done that himself. 

Q. Iam speaking about this evening on which this occurrence 
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took place. You say you talked that among yourselves, he was 
running carelessly that evening ? 

A. I don’t remember correctly. I don’t know whether we did or 
not that night. I think wedid. I think we wassaying something ; 
he was mad anyhow—missing couplings anyhow. 

Q. What do you mean by that? 

A. Coming back too fast. The man wouldn’t step in between the 
cars to make the couplings. 

Q. That frequently happens, does it, in the yard ? 

A. Well, it does; certainly. 

Q. Will you say Mr. Bassett in the handling of his cars was any 
more rapid or sudden in his movements than yardmen are gener- 
ally ? 

A. He was a good deal more so than some engineers that was in 
that yard. 

Q. I am talking about average engineers in a yard generally ; did 
he handle the cars any more rapidly than engineers generally in 
the vard ? 

A. Yes, sir; he did. 

Q. Did he handle them very rapidly ? 

A. Yes, sir, sometimes ; and then again about as slow as anybody. 

Q. In handling cars in the yard isn’t there a constant pulling 
and jamming and bumping of the cars? 


A. Yes, sir, 
Q. That happens always? 
184 A. Yes, sir; there will be a little bumping and _ slacking 


motion, no matter how slow you handle them. 

Q. At that particular time the yard was full of cars, wasn’t it? 

A. Well, I can’t say as it was extra full. 

Q. There were a great manv cars in the yard? 

A. Yes, sir; that was the reason we was going on number five, to 
shove the cars down to get room for others. 

Q. You were in a hurry at that particular time? 

A. I think we were in considerable of a hurry. 

Q. Do you remember what was the particular oceasion for being 
rapid that morning? 

A. I think we had train number eleven, if I remember right, to 
make up; I think we had only three cars of it; those were the three 
cars we took first out of number three. ‘There was a lot of cars— 
some number, some train—I can’t remember the number of her— 
that was coming in; this train had to be switched when it came in. 
Those three cars we took out of number three and went down on 
number five with we kept them on the switch-engine. 

Q. The time you had to work was so short you had to work fast? 

A. We had time enough. 

Q. Didn’t you so understand from Mr. Galvin he was in a hurry? 

A. Yes, sir. 

Q. When Mr. Galvin sent Mr. Mares up to get the switch-engine 
didn’t he tell him to hurry up? 

A. I think hesaid hurry up—something to that effect—on account 
of the train that was coming. 
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Q. The train wasn’t yet here? 

A. I don’t think it was yet in. After Dick was hurt, what hap- 
pened in the yard after that I don’t know. From the time we took 
Mares to the Headquarters Hotel, I stayed with him until eleven 
o’clock the next day. 

Q. Can you tell me how long it was after Mares was hurt 
185 before that train arrived that was expected? 
A. I can’t say. 

Q. Was it three minutes, or five minutes, or ten minutes? 

A. I don’t remember of the train coming in at all. Mr. Galvin 
and Mr. Brant done the work themselves after that. 

Q. You didn’t see the train arrive? 

A. No, sir; I don’t know whether it is in vet, for my part. 

Q. You say you took the position of the man next to the engine 
to repeat the signals given by the hind brakeman? 

A. Yes, sir; when they would be given. 

Q. I understood you to say that it was the duty of one brakeman 
in handling the cars to be on top of the cars? 

A. Yes, sir. 

Q. Was it his duty to stand up without taking hold of anything 
to support himself? | 

A. He could do as he pleased about that. 

Q. Was there anything about his duty that made him stand; 
couldn’t he have as well sat down and hung onto the irons? 

A. I suppose he could. 

Q. Couldn’t he also have taken hold of the brake-rod to support 
himself? 

A. Yes, sir; he could have done that, too. 

Q. There was nothing to prevent him, was there? 

A. Not that I know of. 7 

Q. Was there any particular duty that required him to stand up 
without supporting himself on the top of the car? 

A. Well, I don’t know about that. 

Q. There was a brake on the car, wasn’t there? 

A. I can’t swear whether there was or not; lots of them don’t 
have —. | 

Q. As a general rule, there is brakes on a car, isn’t there? 

A. Yes, sir; there is. 
186 Q. Also irons on the roof? 
A. Yes, sir; a kind of a hand hold. 

Q. A part of the ladder—an extension of the ladder up over the 
top of the car? 

A. Yes, sir. 

Q. Was there anythingin the performance of his duty that wouldn’t 
have permitted him to sit down near the end of the car and hold 
onto these irons to support himself? 

A. There was nothing to prevent him, I suppose. 

Q. Isn’t that very frequently done in switching? 

A. Why, yes; a man, you may say, he is in all shapes, all over 
the cars, in switching. 
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Q. He can, in a case of that kind, sit down on the roof of the car 
and hang on with his hand? 

A. He can if he wants to. 

Q. So, if an engine is being run through the yard, a man, if he 
wants to, can stand in front of it and jump on the foot-board ? 

A. Yes, sir. 

Q. He isn’t obliged to do it? 

A. No, sir. 

Q. The common way is to stand to one side and catch it? 

A. Yes, sir; to stand to one side. 

Q. Isn’t it a fact that yardmen and brakemen in the yard are 
constantly exposing themselves to perils in the doing of their busi- 
ness ? 

A. Well, yes; some of them. 

‘Q. Some are a great deal more reckless and careless than others? 

A. Yes, sir; the better the man is the more careless he is gen- 
erally. 

Q.” Men that take the most chances are the men that do the most 
work? 

A. Yes, sir. 

Q. Well, a man can get along without taking so many chances if 

he sees fit, can’t he? 
187 A. Yes, sir; he can. 
Q. You say you stood on the north side of the three cars 
when they passed the switch ? 

A. I was standing on the north side of the foot-board—on the 
north side of number five as it was backing down. 

. Did you throw the switch to let the cars onto number five? 

. No, sir. 

. Mr. Mares did that? 

. Mr. Mares, I believe, was the man that done it. 

. On which side was the switch-bar? 

. It was at that time on the north side. 

. So that Mr. Mares, when he threw that bar, was on the same 
side you were standing? 

A. He was on the same side I was standing; Mr. Galvin he was 
on the opposite side. 

Q. Let me ask you in the first place, were the three cars and engine 
ap patie the switch when it was thrown, or were they standing 
still ! 

A. I don’t remember. We run by the switch quite a piece before 
it stopped. 

Q. That is run by the switch on three? 

A. On three; yes, sir. 3 

Q. Now, when the switch onto five was turned by Mr. Mares, was 
the train running backward or had it stopped ? 

A. I don’t remember whether it had stopped or not; I think she 
was pulling up slowly, backing the three cars down. 2 

Q. After that switch had been turned was any signal given to the 
engineer to reverse her position and go towards the switch? 

A. I sawnone; Mr. Mares, when he got ready to jump on the cars, 
gave the signal to back up seven or eight cars. 
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Q. The engineer after he had pulled past the switch reversed his 
motion and backed onto five? 
188 A. He was on five. He gave him the signal after he had 
gone over three. 

Q. Who gave him the signal to come on five? 

A. I couldn’t say whether it was Galvin or Mr. Mares. 

Q. Did you see any signal ? 

A. I didn’t, for I was on the opposite side from him at the time. 

Q. You don’t know whether any signal was given to him to re- 
verse the engine, then, and go towards the switch that led into five? 

A. Well, I don’t know. I suppose he did or he wouldn’t have 
went. 

Q. But when the cars came along then you say the signal was 
given? | 

A. The last signal I saw was to back up seven or eight cars. 

Q. Now, where was that signal given ? 

A. He stood right by the switch. 

Q. The switch on number five ? 

A. One switch answered for three tracks, I think. 

Q. A three-throw switch ? 

A. Yes, sir; when he got the switch all right to back on number 
five he gave the signal to back up; whether the engine was back- 
ing up slowly or standing still I could not say; I don’t remember. 

Q. When he gave the signal to back up, he then got on top of the 
car? 

A. Which ear he got onto, the hind car or one next to the en- 
gine, or second or third one, I can’t say, but when he gave the signal 
he got on top of the car. 

(. He stood on the ground, did he, when he gave the signal ? 

A. He was about half way up the car, if I remember right. 

Q. He wasn’t on top of the car when he gave the signal? 

A. I think not, if I remember right. 

Q. He was giving the signal and climbing at the same time? 

A. Yes, sir. Says I, “ Dick, will I pull the pin when you 
189 are ready?” Says he, “ Don’t pull the pin, we want to bring 
these three back again; want to shove the cars down on five 

to make all the room we can.” 

Q. When he told you that where was he? 

A. Not far away. 

Q. Was he standing on the car he climbed up? 

A. He was on the car he climbed up. 

Q. If he was on the third car on the end of the car and you were 
standing on the foot-board, about what distance would he have been 
from you when he called out to you in that way ? 

A. He would have been two cars away from me, because I was at 
the end of one car standing on the foot-board when I asked him. I 
thought he was going to leave them all in. I didn’t know what he 
was going to do at the time. 

Q. He must have been sixty or seventy feet away from you? 
A. I don’t-know whether he was. 
Q. Could you see him when he was on top of the car? 
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A. I could see him on the car. 

Q. If you had been standing on the foot-board at the end of that 
car, would you have been up close to the end of the car next to the 
engine ? 

A. I wonld have been close to the car. 

Q. How high are those cars? 

A. I suppose they are 12 or 13 feet high from the track. 

Q. How high is the foot-board upon which you stood ? 

A. I suppose about 18 inches from the track. 

Q. How high are you? 

A. About five feet six. 

Q. So the top of your head or the line of your eyes would be six 
or seven feet above the ground and the top of the car would have 
extended about six feet above your head ? 

_ A. Somewhere in that neighborhood. 
Q. How could you see him with six or seven feet of the car ex- 
tending above your head ? 
190 A. I wasn’t standing in the middle of the car; I was stand- 
ing on the end of the foot-board ; could see him part of the 
time ; could see the light. 

(. You could see the top of a man on top of the car, could you ? 

A. Yes, sir; I could see all of the man. 

Q. I understand you were standing there to see any signals that 
might be given and repeat them to the engineer. When he was on 
top of the car.the engineer couldn’t see him, could he? 

A. Yes, sir; could see signals three cars away. 

Q. Why was it necessary for you to stand there to take his 
signals ? 

A. Probably he might not see his signals and I would, and I would 
give them to him. 

Q. Isn’t it a fact In running an engine of that kind the engineer 
has to pay some attention to his machinery—cannot be looking out 
all the time? 

A. Not all the time; yes, sir. 

Q. Particularly,in running theengine backward, he would have to 
look to the machinery—to tend to the engine; that’s the way he has 
got to look. Where he would have to get the signals and where he 
would have to look at the levers would be another way? 

A. Yes, sir. 

Q. Wouldn’t he have to look in front to the levers and machinery 
that needed his attention ? 

A. There isn’t much that needs attention. 

Q. It is necessary to look at them occasionally ? 

A. Yes, sir; occasionally. His water is the most important part. 

Q. He has got to look at the water almost constantly ? 

A. Well, yes. 

Q. So that in the process of backing he could not keep his eye all 
the time back to watch for signals? 
A. Well, he has a fireman. 

Q. And he had you down below ? 
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191 A. He had me down below. 
Q. It was considered necessary that all this assistance 
should be given in order that signals might not be lost? 

A. Yes, sir; I was looking for Mares’ signal. 

Q. Was Mares, when he was on top of the car and you was stand- 
ng on the foot-board, in sight all the time? , 

. No. 

”y He wasn’t in your sight all the time? 

A. He was not in my sight at the time he fell off or was knocked 
off. . 

Q. When he had taken his position on the rear of the past car, in 
the middle of it, you couldn’t see him any more? 

A. I saw him on the end of the car—the car he fell off from. 

Q. He was in plain sight, then, was he? 

A. He was in plain sight. 

Q. As soon as he stood up at the end of the car from which he 
fell he was in plain sight? 

A. He was in plain sight as long as I wanted to watch him sharp. 
I could see him any time. When he would give me asignal I could 
see his lantern, when I probably wouldn’t see him. 

2. You could see the lantern’ without looking at him, could you? 

A. I didn’t want to look at him; it was the signals I wanted. 

a. Was your face turned towards him or towards the engine ? 

. Towards him, back towards the engine. 

Q. You saw him standing up on top? 

A. I saw him standing on top of the cars. 

Q. But didn’t see him when he fell ? 

A. No, sir. 

Q. You say when you were standing in that position, and the cars 
were moving back, you think they had moved back two or three 
carlenghts when the engine was reversed ? 

A. As nearly as I could judge; probably a little less or a little 

more. 
192 Q. What you say was done in there in regard to reversing 
the engine you know by sound and feeling? 

A. Yes, sir; I didn’t see him do it, of course. 

Q. For all you know, could you state that thesteam was not then 
shut — when he reversed that engine? | 

A. I could tell pretty near. 

Q. Isn’t it a fact that after the steam has been shut off the cylin- 
ders remain full of that steam that is in there? 

A. Yes, sir; it does, providing she don’t make any revolutions. 

Q. Isn’t it true that whenever the throttle-valve is closed it leaves 
all the steam that’s outside the steam pipe and cylinders full? 

A. Yes, sir. 

Q. You answer yes, that when the throttle-valve is closed then the 
steam-pipe remains full of steam ? 

A. Yes, sir. 

Q. And the steam chests and cylinders? 

A. Yes, sir. 

Q Suppose the wheels of the locomotive do not revolve any when 
the steam is shut off sudden? 


120 THE NORTHERN PACIFIC RAILROAD CO. VS. 


A. Of course the steam pipes and cylinders and chests are full of 
steam; she makes one revolution and it escapes. 

Q. After that steam is in there, after it is shut off, it is still at a 
higher pressure than it is on the outside in there? 

A. Well, I ain’t prepared to say. 

Q. Doesn’t it have to exhaust—after the steam is shut off, doesn’t 
it have to exhaust? 

A. Yes, sir. 

Q. How many exhausts would there have to be before those steam- 
chests can be emptied ? 

A. Four. 

Q. There would have to be four exhausts, wouldn’t there? 

A. Yes, sir, to empty the cylinders and steam-chests. 
193 Q. So, notwithstanding the steam had been shut off, there 
would be four exhausts before the steam would all be out ? 

A. Yes, sir; well, one would take it pretty near all out. 

Q. Now, suppose the steam were closed off, there would then be 
four exhausts, and the valves were reversed so as to reverse the en- 
gine, wouldn’t there still be a few exhausts, notwithstanding the 
steam was shut off? 

: A. Yes, sir; according as it was wasting and escaping away a very 
ittle. . 

Q. But there still would be an exhaust ? 

A. Yes, a very slight one. 

Q. Are you willing to swear that the steam at the time that the 
roversal of this engine took place hadn’t been shut off ? 

A. Well, T couldn't swear that it was or was not. TT know it was 
vory strong; it was quite a shock, 

Q. Now, was not the exhaust of that engine very strong and pe- 
culiar Y 

A, Yos, sir, 

Q. Different from other engines ? 

A, Obs nos not dierent from other engines. 

QQ. Wasn't ita remarkably loud and strong exhaust ? 

A. Well, ves: any switeh-engine gonenlly is. 

QQ. Tadi't (his a partioularly loud and strong exhaust ? 

Ay Taton’t kivow we ft had, 

QQ. New niiait this not be tava, that Define Bhat engine Was to 
Wromenkd Te sha Wave SE OFF adi Eo ongelive Wee Wot overwadtlie 
POD WAR OE PRTAT Dae QUE afer Ce BHA Wee ME aT? 

Ax (Wet VEE alae FE AVE Wad, 

WV ONE a teh He ae EAE AE Wee Wad WEED Ya > 

Wd TaD RAE FARE FEE at AE Ue Dad af 
WAY Raaweiae | tay VARA FE Wan 
A OOP ARERR VR LY BAO FEE RATER at QTY 
A, Ate aH RRQ, 
iy W.Va RAL HO DAMAKER » 
AWE ARRAT Be Adah, at Garner UT AA Fe QO 

KNAW, NAY BAY FAT ERG CQER Cheeiodd AR Qatte AAAARY # 

Ax Qaatte ROA \i NOX WAL 

RA New SARE Mr Marea Rad Bean editor sitting en (he Mont 


RICHARD MARES. "421 


end of the car and holding onto the irons, as he might, or had took 
hold of the brake-stem or wheel, couldn’t he have easily maintained 
his footing ? 

A. Well, I don’t know as he could if he wasn’t aware of it. 

Q. Was that shock that you felt there any harder than you feel 
every time in switching ? 

\. Yes, sir; a great deal harder 
It was a good deal harder? 

. Yes, sir. 

. Than you feel every time in switching ? 

. Yes, sir. 

. How much harder? 

A. Considerably harder. 

Q. Isn’t a shock always given at the stopping and starting of 
switching ? | 

A. Of course there is; it depends altogether on the way you do 
your work ; if you start up quicker it is louder and stronger. 

QJ. Suppose you were in st, ene to do the switching before another 
train would come in, wouldn’t there always be a strong shock in 
starting and stopping the cars ? | 

A. If you start quick and stop sudden there would. 

Q. If you were in a hurry to do your work that’s what you would 
dlo, isn’t it? 

A, Yes, sir, 

Q. If you were in a hurry to do your work you would stop the 
switch-engine promptly and rapidly Y 

A. Yes, sir; promptly—not too rapidly, 

Q. That would make a shock in starting and stopping ? 
105 A. Yos, sir. 
Q. When the engineer reversed this engine did it stop en- 
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tively ? 

A. Uf T vomember correctly T don’t think it stopped backing at all, 

Q. Tt just kept right on backing? 

A. Yes, sirs of course, slowly; there was only three curs; it was 
done so quick you could hardly tell whether she stopped or kept on; 
T think she kept on slowly, 

Q When that stop was dade state about how fast she was poly, 
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Q. Was there anything to prevent Mr. Mares from going along on 
the ground to make that coupling? 

A. He could have walked if he chose; we wasn’t going so fast but 
what he could have walked. : 

Q. Isn’t that commonly done—a brakeman to pull the pin and 
walk off in front? 

A. Yes, sir. 

Q. See it frequently ? 

A. Yes, sir. 

Q. It is often easier to ride, but there was nothing to pre- 
196s vent him from walking; it was probably easier for Mr. Mares 
to get up and ride this time than to walk? 

A. Yes, sir. 

Q. He could have kept up with it if he had seen fit to walk ? 

A. Yes, sir. 

Q. They do it both ways, don’t they; when they get tired one way 
they do the other? 

A. Yes, sir; it’s a kind of rest. 

Q. When did you first perceive Mr. Mares was off this car? 

A. When I heard him holler. | 

Q. Where did he appear to be when you heard him holler? 

A. I think he laid opposite the fire-box, if I remember right. 
The engine was somewhat abreast of him. 

Q. Did you see his lantern fall ? 

A. 1 did not; it fell on the opposite side from me—fell on the 
side Mr. Galvin was on—towards the south, if I remember right. 

Q. Then, as a matter of fact, you didn’t see Mr. Mares until you 
passed him ? 

A. I didn’t pass him. 

Q. I know you were on the opposite side, but until the foot-board 
had passed him ? 

A. I hadn’t seen him then; I jumped off the foot-board and run 
around the engine. 

Q. Did you hear him cry out until after the foot-board on which 
you were standing—the foot-board—had passed him ? 

A. I heard it when I was on the foot-board ; I suppose at the 
time he fell or was hurt. 

Q. Did you know what it was ? 

A. I did not know what it was. 

Q. Did ‘you hear any call or cry in the cab from the fireman or 
engineer ? 

A. I think I heard the fireman say there was somebody hurt. 
197 Q. Was the engine stopped then—upon that call being 
made was the engine stopped then ? 

A. I don’t remember whether it was or not. 

Q. She must have been, miusn’t she ? 

A, She wasn’t stopped at the time he was hurt—at the time he 
fell off—because there was three cars passed him. 

Q. I mean after you heard the cry. Wasn’t the engine checked 
up then, instantly brought to a dead stand ? 
As That 1 can’t remember; I don’t remember that. 
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Q. That might have been true? 

A. It might and it might not. 

Q. Do you remember whether the engine was reversed at that 
time when that stop was made? 

A. I wasn’t in the cab, sir; I couldn’t tell. 

Q. Couldn’t you tell from the feeling ? 

A. I couldn’t feel her. 

Q. Wasn’t she reversed with the steam on that time? 

A. Well, this was after she was stopped; I don’t know what hap- 
pened. 

Q. You staid on her till she was stopped ? 

A. I jumped off while she was still in motion. Whether she was 
stopped when I went around where Dick was J couldn’t tell, because 
I was in a hurry when I heard the ery. 

Q. You heard the cry and jumped off before the engine was 
stopped ? 

A. I think I was off. 

Q. You aon’t know whether you were or not? 

A. I would not swear. 

Q. You don’t remember how she stopped ? 

A. No, sir. 

Q. Don’t remember whether she was reversed or not ? 

A. That I don’t know; I don’t remember. 

Q. Don’t remember whether the steam was on when she 
198 was reversed or not? 

A. She only went a little piece after he was hurt. I will 
just tell you now, when he was backing down, when we got the 
signal to back up, I think, if I remember right, about two or three 
‘ars from the switch, probably more—I ain't prepared to say—and 
then when he was backing down, when Dick was climbing onto the 
ear for to walk back hke—— 

Q. Which car was that? 

A. I can’t remember whether it was the third or second or first 
car; ain’t prepared to say; then he was going to walk back, you see, 
to his place, and the engine reversed like we was backing down ; re- 
versed forward, as I explained to you; reversed forward and then 
back again, I thought, quick; that’s the way I thought it was, of 
course; she was stopped, but whether she was stopped with the steam 
on then I can’t say. . 

Q. Are you certain you were off before she stopped at that time ? 

A. I can’t be certain. 

Q. You may have been on it? 

A. I might have been on the foot-board, of course; I don’t re- 
member now; it’s not so very long, but I don’t remember rightly. 
I know the moment I heard the cry I jumped off from the foot- 
board and ran around. I heard somebody saying somebody was 
hurt; when I got there Mr. Galvin was there and Mr. Brant. 

Q. Mr. Bassett got off the engine, too, didn’t he? 

A. Yes, sir; so did the fireman. 

Q. What was done with Mr. Mares after he had been hurt in this 
way ? 
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A, Well, we picked him up off from the track, placed him on the 
front of the switch-engine, ran her up to the Headquarters Hotel, 
took him off the front of the engine, put him on a track what they 
used for handling baggage and one thing and another there, and 
then we wanted to get him in the hotel; then, I think it was, the 

night clerk refused to give usa room, I think Mr, Galvin 
199 ~=woke Mr. Fulton up, and I think when Mr, Fulton got up he 

got a room for him; I won’t be certain whether it was Mr. 
Fulton or one of the boys. | 

Q. I simply want to know whether Mr. Bassett wasn’t with him 
after he was picked up, more or less, that morning before he was 
taken into the hotel ; Mr. Bassett didn’t go off and leave him, did he? 

A. Well, we was all there for a few moments, I think, the whole 
crowd of us. 

Q. The fireman stayed and took care of the engine, didn’t he? 

A. } don’t know; I ain’t prepared to say. 

Q. Now, did you hear anything that was said on that occasion ; 
did you hear Mr. Mares say anything about the reversal of the en- 
gine or thesudden stopping or checking of the rate of speed, or any- 
thing of that kind? 

5 1 didn’t have any talk with — until after his legs was taken 
off. 

Q. I mean on that occasion there, before he was taken into the 
house. 

A. Well, I can’t remember. 

Q. He didn’t make any complaint, did he, when he was talking 
to Mr. Bassett? That’s what I want togetat. When he was talking 
to Mr. Bassett did he make any complaint at all about Mr. Bassett 
having checked the speed ? 

A. Not that I heard; he didn’t complain; the only complaint 
he had was for not obeying signals. 

Q. But didn’t say anything about checking the speed ? 

A. Not in my hearing; not that I know of. 

Q. Are brakes used in shifting cars in the yards for the purpose 
of checking the cars? 

A. Well, in some cases they are; not a great deal. 

Q. That’s generally done by the engine, isn’t it? 

A. Well, sometimes it is. 

Q. I mean the cars are checked by the engineer or engine in 

handling them. 
200 A. They are checked according to the yardmaster’s judg- 
ment; they are taken and distributed where he thinks he will 
want them together. 

Q. Supposing the cars are on the go, is it the engineer that checks 
them or the brakeman by setting the brakes? 

A. The engineer. 

Q. He does it how? 

A. By reversing his engine—that is, the cars that are still coupled 
onto the engine. 

Q. It is a common thing, then, in yards and a common manner to 
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check the speed of cars in that way that are attached to the engine 
by reversing the engine? 

A. Well, generally done in the yard. 

Q. Done by the reversing of the engine? 

A, Yes, sir. 

Q. What you think was wrong in the handling of these cars was 
that the engine was reversed with the steam on; is that it? 

A. Yes, sir. 

Q. When a signal has been given an engineer to back, as in this 
case, is he obliged to back at any particular rate of speed, or is he to 
exercise his own judgment as to what speed ought to be used? 

A. When a man gives him a signal to back up four or five or six 
cars, as It may be, his own judgment will tell him pretty near how 
far to go and how fast to go. 

Q The man who gives the signals don’t dictate the rate of speed 
he shall go, only the distance? 

A. Only the distance—well, in some cases. Supposing he was 
making couplings on a side track and maybe the car is all alone— 
a man couldn’t go too slow to make that coupling. A man has got 
to act generally on signs to make those conslines 

Q. Then, when the signal was given to Mr. Bassett to back seven 

or eight cars, it wasn’t a signal to back at any particular rate 
201 of speed, was it? 
A. No, sir. 

Q. That left Mr. Bassett, by his own judgment, to determine what 
was a safe speed for backing ? 

A. Well, I suppose it did; yes, sir. 


Redirect examination by THomas WILson : 


Q. You say, Mr. Witness, it left Mr. Bassett as judge what speed 
to back. Do you think any prudent man, or any man that was not 
reckless of the lives of those that were about that train, would have 
stopped that train with the rapidity that he stopped it that time? 

A. Well, he didn’t have any right to stop. 

Q. Well, do you think that any engineer that wasn’t reckless of 
the lives and limbs of those that were about that train would have 
stopped it with that suddenness which he did there? 

A. No, sir; I don’t think it. 

Q. Well, he can back slowly; that is within reason, isn’t it? 

A. Yes, sir; he can go slow or fast if he likes. 

Q. But isn’t there an understanding in the yard as to what is safe 
and reckless? 

A. Yes, sir; well, not an understanding; they generally know 
themselves what is fast enough and what isslow. Of course a man 
knows when he goes to work; he likes to work pretty fast some- 
times. | 

Q. But in the night is it or is it not the rule, or is it or is it not 
the duty, of the engineer to back or stop as he gets a signal to back 
or stop? | 

A. Yes, sir; it is. 
. Q. It is his duty to do so? 
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A. It is his duty to do so. 

Q. Now, in a case like this, Mr. McLean, the counsel has asked 
you whether he couldn’t have sat down on the top of that car— 
whether Mares couldn’t—and taken hold of the iron and held on; 

let me ask you if it’s at all necessary to do that if the cars 
202. ~were handled or in the ordinary manner ? 
A. No; it ain’t necessary. 

Q. Is it customary to do any such thing? 

A. Well, sometimes men do, sometimes they don’t. 

Q. Well, is it customary; what is the rule, what is the usage, 
when you are backing down the track a short distance this way— 
when in the night you are looking out to see what is on the track 
what is the custom ? 

A. Well, generally stand up; I know I always done it. 

Q. You say they generally do? 

A. Yes, sir; you can seeall around better. 

Q. Is it or is it not perfectly safe to do so if the cars are carefully 
and prudently handled ? 

A. Yes, str. 

Q. Perfectly ? 

A. Yes, sir; perfectly safe. 

Q. The way nae cars were stopped at this time, supposing this 
man had been sitting down taking hold of this little rod that’s on 
top of the cars, wouldn’t that sudden jerk have threwn hin olf at 
that time? 

A. If he was sitting too near the side of the car it would ; ves, sir. 

Q. Could he sit down without sitting near the side of the car? 

A, He would have to sit in the middle of the ear 

Q. Mr, Clough asked you about this upper round of the ladder 
that’s there; he asked you if he could not have sit down on the side 
of the car and hold onto that little round of iron, 

A. 1 don’t think he could; I wouldn’t want to be there and 
do it. 

Q. Did you ever know any man that was accustomed to be a 
brakeman to sit down and hold onto the round of such a ladder for 
safety ? 

A. Well, not for safety ; I have done it myself many times. 

Q. Well, why? 

A. Well, supposing I wanted to go a short distance on the car, or 
was going down probably as the car was backing down the same, 

make a couple of steps and hold on. 
203 Q. Mr. Clough had reference to going on topand sitting on the 
top of the car, sitting down and holding onto the round—that 
is, sitting down on the edge of the car on top and doing that; suppos- 
ing he had done that, wouldn’t such a jerk as this in all probability 
have thrown him off from there ? 

A. I think it would ; yes, sir. 

Q. Then he wouldn’t have been any safer there than he would 
standing up where he was % 

A, No, Sir, 
Q. Task you the question if Mr, Mares wasn’t—if he was doing 
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just what he said he did; if he wasn’t doing what was customary 
and usual and safe for brakemen to do in case cars are properly han- 
dled? : 

A. Yes, sir; he was. i 

Q. In the night when he was standing there he had to have one 
hand holding onto the lamp, didn’t he ? 

A. Yes, sir. 

Q. Couldn’t he see around and in front of him better where he was 
than he could sitting down where you speak of? 

A. Well, he could see further over the yard. 

Q. Well, and down the track for cars? 

A. Yes, sir. : } 

Q. Counsel asks you if Mr. Bassett hadn’t got an order to run up 
this time you saw him. You swore he ran up over Broadway and 
then ran off the switch ; before you had got the switch half turned 
he backed off. Counsel asked you if he hadn’t got orders to do that; 
let me ask you further if he wasn’t discharged for it ? 

A. Yes, sir. 

Q. Very well; is a brakeman very often discharged for doing that 
that he has orders for doing, or an engineer ? 

A. Yes, sir; sometimes they are. 

Q. Well, you say he was discharged for doing that ? 

A, Yes, sir. 
204 Q. The counsel spoke of stepping on the foot-board in front 
of an engine; isn’t that foot-board put there on purpose for 
brakemen to stand on 

A. T can’t swear it is. 

Q. Isn't that what it is used for? 

A. That’s what it is used for. 

Q. In your best Judgment, isn’t that what it is there for? 

A. That is what it is there for. 

Q. Do not brakemen use it in the yard for that purpose? 

A, Yes, sir. 

Q. Did you ever hear any objection made to it by railroad or yard 
men? 

A. I never did; no, sir. 

Q. On that train where there were only three cars it was not neces- 
sary to repeat any signals; the engineer could see Mares where he 
was; where there were only three cars in length of the train and 
where Mares stood on the hind of three cars, could the engineer in 
his engine have seen the signal of Mares? 

A. Oh, he could see him; yes, sir. 

Q. There was no need to repeat them ? 

A. No; no need to repeat them, I don’t think ; no. 

Q. When an engineer is backing this way—backing onto a track— 
is it not only his custom but duty to look back ? 

A. Always to look the way he is going. 

Q. The counsel talks about the necessity of looking at his engine ; 
say he was going to back eight or nine cars here, is there any need to 
look at his engine in going that distance? 
A. Not. unless there is something wrong. 
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Q. Unless there is something happens he don’t need to look for- 
ward ? 


A. No, sir. 
Q. It is always his duty to look as he is running, you say ? 
205 A. Always look the way he is going. 


Q. Do you remember whether these cars were loaded or 
empty—these three cars? 
A. I think they were loaded ; for the west, I think, if I remember 
right. 


Recross-examination by W. P. CLouGH: 


Q. Was there any time after this engine and these cars passed the 
switch to go onto track number five until it finally stopped that it 
didn’t keep on moving east? 

A. After it was reversed, you say ? 

Q. Yes; she kept right on moving east, didn’t she, at the time 
Dick got hurt? ; 

A. Yes, sir; I think she kept on moving slowly, very slowly. 

Q. Until she finally was stopped ? 

A. Well, she was stopped. 

Q. She was reversed and then reversed again, and then there was 
a cry, and then she was stopped suddenly, like being reversed quick ? 

A. After the cry I think she was still moved a little east. 

Q. When the cry came she was stopped very suddenly, wasn’t 
she? 

A. Yes; pretty suddenly, but she still moved a little—still slowed 
down, you know. — 


Danie F. GAtvin, recalled for plaintiff, testifies as follows : 


Q. Were these three cars loaded or unloaded ? 
A. They were loaded. 

Q. What with ? 

A. Lumber. 


Plaintiff rests. 


206 Defense. 


Thereupon the defendant, by its counsel, at the close of plaintiff's 
testimony, moved the court to dismiss said action upon the ground 
that plaintiff had failed to adduce evidence to sustain his cause of 
action : 


1. That he had failed to establish that he was hurt through the 
negligence of Bassett. 

2. That he had failed to show any want of ordinary care on the 
part of the railroad company, the defendant, in the selection of Bas- 
sett, as its employé, for running that switch-engine. 

3. That it had been clearly made to appear that he, Mares, was 
negligent on his part in a number of different ways; that he has 
been guilty of negligence on his part, which.contributed and tended 
directly to his hurt. 
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Which motion was then and there overruled by the court, and to 
which ruling the defendant, by its counsel, did then and there duly 
except. 

Thereupon the defendant, to maintain the issue on its part under 
the pleadings, introduced the following testimony : 


ARTHUR D. Bassett, called as a witness in behalf of the defendant, 
being first duly sworn, testifies as follows: 


Direct examination by W. P. CLlouanH: 


Q. Where do you live, Mr. Bassett? 

A. Here in Fargo. 

Q. How long have you lived here? 

A. I have lived here since the spring of ’76, except one year, which 
time I spent in Bismarck. 

Q. Since the spring of 1876, except one year spent in Bismarck ? 

A. Yes, sir. 

Q. When did you first go to work at the business of railroad- 

ing ? | 

207 A. In May of 1876. | | 
Q. Where did you go to work and for whom ? 

A. In May, ’76, I went to work for Mr. Rossiter in the engine- 
house at Fargo. 

Q. Who was he? 

A. He was the division foreman at that time. 

Q. For what company ? 

A. The Northern Pacific. Railroad Company. 

Q. He was division foreman in the shops, you mean? 

A. Yes, sir. 

Q. Of the Northern Pacific Railroad Company at Fargo? 

A. Yes, sir. 

Q. What did you go to work at when you first went in the shops? 

A. At bolt cutting and running the drill-press. 

Q. How long did you work in the shops? 

A. About three months, I think. 

Q. That was in the year 1876? 

A. Yes, sir. 

Q. Was that for the purpose of fitting yourself to be an engineer 
you went into the shops? 3 

A. Well, getting myself familiar with the machinery. 7 

Q. How long did you say you worked in the shops altogether? 

A. About three months. 

Q. In what departments in the shops? 

A. As before stated, running drill-press and bolt-cutter. 

Q. After you had finished that work or apprenticeship what did 
you do next? 

A. Fired in a yard engine. 

Q. How many engines were there in this yard at that time? 

A. One. | 

Q. Under what engineers did you work as fireman? 
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A. Mike McDonough at that time. 
208 Q. How long did you work with him? 
A. About 18 months. 

Q. That would bring you up until the summer of 1877 or fore 
part of 1878? 

A. Yes, sir; worked in the vard about eighteen months with him ; 
then putin a year or two on the road with him); spent eighteen 
months in the yard with him, and about a year on the road. 

Q. Worked with him about eighteen months in the vard here and 
then went out on the road? 

A. Yes, sir. 

Q. You run on the road with him ? 

A. Yes, sir. 

Q. At the expiration of that year what did you do? 

A. I was given a passenger engine. Well, sir, I don’t remember 
whether I was given a passenger engine at that time or whether it 
was some other; I fired extras, I guess, to different engineers. 

Q. After you had worked a year and a half with McDonough in 
the yard and a year on the road, then you worked as extra firemen 
with different engineers ? 

A. Yes, sir. 

Q. When you were at work in the yard during the eighteen 
months you fired the switch-engine, did you ? 

A. Yes, sir. 

Q. When you worked on the road what kind of an engine did you 
fire then ? | 

A. Well, I fired engine number nine—a Baldwin engine; fired 
engine number nine for McDonough. 

Q. That made two years and a half experience as fireman under 
McDonough ; then you say you worked as extra fireman with dif- 
ferent engineers ? 

A. Yes, sir. 

Q. With whom did. you work—can you remember ? 
209 A. I can’t remember all of them. 
Q. State some of them. 

A. There was Richard Mills, a man by the name of Holland— 
men I was with some little time; then I fired a trip now and then 
for different men—I can’t remember. 

Q. Now, how long did you continue to act as extra fireman ? 

A. Until the next spring after that; I don’t remember the date. 

Q. What year would that be? 

A. That would be ’80. 

Q. What did you do then, after that ? 

A. I was given a passenger engine—firing. 

Q. Passenger engine on the road ? 

A. Yes, sir. 

Q. As engineer ? 

A. As fireman. 

Q. How long did you work as fireman on the passenger engine ? 

A. About eighteen months. 
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Q. With what engineers did you work on that passenger engine ? 

A. Johu Teede, most of the time. 

Q. After these eighteen months that you worked as fireman on a 
passenger engine what did you do next? 

A. I was dispatcher at the round-house, taking charge of the en- 
gines that came in off from the road and getting the engines out for 
the engineers going out. 

Q. Had charge of all the engines as they came in and getting 
them ready to go out? 

A. Yes, sir. 

Q. What was your next employment? 

A. I was promoted to engineer of a switch-engine. 

Q. When was that, that happened ? 

A. That was two years ago this last March. 

Q. Where were you at work with your switck-engine ? 

210 A. In the Fargo yard. 

Q. Now, how many years altogether before you was given 
this switch-engine as engineer had you worked as fireman under 
other engineers ? 

A. Well, I calculate about four years and a half. 

Q. About four years and a half as fireman under other engineers? 

A. Four and a half or five years; I don’t know just exactly the 
time. 

Q. What were your duties as switch-engineer in this yard here? 

A. To perform the duties of an engineer and run the engine. 

Q. What did they consist of ? 

A. Well, it is something that would be pretty hard to tell without 
taking you right there and showing you. | 

Q. Did it consist in shifting cars? 

A. Yes, sir. 

Q. Almost exclusively ? : 

A. Exclusively. 

Q. What was the number of the switch-engine that you had? 

A. Engine number 52. 

Q. Was she the engine you run during all the time you were in 
the yard? 

A. No, sir. : 

Q. What other engines did you run? 

A. ITrun number eleven and number fourteen—oh, I don’t know. 
I run a number of different ones. She was the one I had most of 
the time. 

Q. What kind of an engine was 52? 

A. It was a Baldwin engine, built expressly for switch work—for 
vard work. 3 

Q. Do you remember the time Richard Mares was hurt? 

A. Yes, sir. 

Q. How long had you known him before he was hurt? 
211 A. Just the time he had been in the yard; that I can’t re- 

member myself, how long it was, but I suppose it was two 
weeks ; I presume he is correct about that. 
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Q. Had he worked with you and you with him during those two 
weeks most of the time? 

A. I think not. I think he worked nights all the time. I worked 
one week nights and one week days. 

Q. Well, do you remember how it was the week he was hurt; had 
he worked with you the whole of that week? 

A. He had worked part of the week, that it was. We changed on 
Sunday evening. I don’t know what day of the week it occurred ; 
whatever day it was I had worked with him that length of time— 
from Sunday to that time. 

Q. To the time he was hurt ? 

A. Yes, sir. 

Q. Had you worked with him previously ? 

A. Well, I couldn’t say that, previously. He might have come on 
in the latter part of the week; previous — that I was on nights. I 
couldn’t say that. 

Q. Do you remember the occasion when he was hurt ? 

A. I do. 

Q. Well, won’t you please state what happened then and there, 
what was done, in your own way? State it distinctly so the jurors 
can hear it. 

A. Well, somewhere about four o’clock in the morning I was woke 
up to go down and take out part of a train we had made up to go 
west and switch it out and get some more cars that was down on a 
track they call number five to place on this train, and I asked him 
what the trouble was, why they couldn’t make up the trains right in 
the first place 

Q. Whereabouts were you asleep ? 

A. We were on the Headquarters track; that was our usual place 

to lay up. I asked him how it was 
212 _Q. Asked who? 
A. Mares. 

Q. Mares came and requested you to go? 

A. He came and waked me up, told me what we had got to do. I 
asked him how it was he couldn’t make those trains up right in*the 
first place. He said damned if knew; he wasn’t running the yard. 

Q. You simply inquired why they couldn’t be made up right in 
the first place? 

A. Yes, sir; we used to have lots of such work to do—had to.do 
work over the second time. 

Q. Before you had gone to sleep you had been at work all the 
night in the yard, had you ? 

A. I couldn’t say as to that; I had been there all night. 

Q. What time did you go on duty that night? 

' A. Six o’clock. 

Q. You had been on duty continuously from six o’clock until what 
time before you went to sleep ? | 

A. Well, I don’t know how long we had been asleep. 

Q. About what time was it you pulled up to the Headquarters 
track and went tosleep? 

A. That I can’t remember. 
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Q. Was it long before you were aroused or a short time ? 

A. It might have been twelve o’clock or two o'clock ; I can’t say 
how long we had been there. Of course, there was nothing to bring 
it to my mind what we were doing before or anything about it. The 
—— that occurred afterwards, of course, impressed them- 
selves. 

Q. Then you say, when Mares came to you and asked you to go 
down and take out these other cars, you merely inquired why the 
work hadn’t been done properly in the first place? 

A. Yes, sir. 

Q. He said damned if he knew; he wasn’t in charge of the yard ? 

A. Something like that. 


213 Q. Was that all of what was called the altercation or dis- 


pute between you and him ? 

A. Yes, sir. 

Q. Did you find any fault with him ? 

A. No, sir; I couldn’t, because I knew he wasn’t to blame for it. 

Q. Did you use karsh or improper epithets towards him in any 
way? 

A. No, sir; not meant for him. 

Q. Did you have any ill feelings towards him ? 

A. No, sir. ) | 

Q. Did yow use any other epithets than merely inquiring why the 
work hadn’t been done properly in the first place ? 

A. No, sir; I don’t think I did. Well, we went down to number 
three and took hold of the train there, and I can’t remember myself 
whether we throwed out some cars and some back or whether we 
hitched onto those three and remained hold of them. It ismy im- 
pression we took hold of a number of cars and throwed some out on 
number five and the rest back, and then coupled onto theseon num- 
ber three and started back—at any rate, I know that at the frog on 
number five we were very nearly stopped. There was where Mr. 
Mares got up on the first car from the engine. He climbed onto 
that car and gave the signal to back; no signal of any number of 
cars at all—just simply a signal to back up—and I started the train 
at a decent rate of speed, probably six miles an hour, run down 
eight or nine cars, then reversed the engine—she had been running 
there without steam—gave them a start, and let them run; then I 
thought it was time to reverse my engine—— 

Q. Was there any steam in the cylinder? 

A. Not any, except what leaked into the cylinder. 

Q. She had then been running how many cars without steam ? 

A. Some four or five cars. I reversed my engine then without 
giving her steam. 
Q. You reversed your engine without steam, you say ? 
214 A. She was shut off; had been four or five cars. I re- 
versed the engine and let her slack down to what 1 thought 
was right and then put her back again—reversed her back. 

Q. What do you mean by putting her back again? 

A. Put her in the back motion. She was-running in the back 
motion ; I reversed her ahead. 
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Q. You reversed your engine and she had been running three or 
four cars without steam ? 

A. Yes, sir. 

Q. You reversed your engine and that reduced the motion, did it? 

A. Yes, sir. 

Q. Was there any steam in the cylinders? 

A. No, sir. 

Q. The cylinders, when an engine is reversed, act as an air-pump 
and the pressure of the air retards the engine? 

A. Yes, sir. 

Q. That is what you relied on to slack in this case ? 

A. Yes, sir; always acts that way. 

Q. The reversal of the valves would make the cylinders act as an 
air-pump? 

A. Well, it does 

Q. And the pressure of the atmosphere in the cylinders 

A. Slacks the speed. 

Q. Then you say, after that had been done— how far had you run 
after reversing the engine before you put it the other way, where it 
was originally ? 

A. Well, I couldn’t say; probably about a car-length ; just about 
enough to slack them up so there wouldn’t be any danger, supposing 
we struck. I didn’t know where the cars was, and I was very cer- 
tain he didn’t, because he hadn’t been down there; we hadn’t been 
on that track that evening that T remember of. 

Q. You say that signal that was given to vou didn’t indi- 
215 = cate any number of cars to move? 

A. No, sir; I didn’t know how far to move: he had gone 
out of sight. When he gave the signal to back up he walked right 
back over the train out of sight three cars, as is proved to be by the 
fact that he got hurt by falling off the back car; from there you 
can’t see a signal on the engine. From three cars back of a box-car 
you can’t see a signal on the engine unless it is given far enough 
out from the sides so you can see by the cars. 

Q. This signal given by him to back up, was it given by him as 
he was climbing up the cars? 

A. That was given just as he straightened up. 

Q. That was given just as he was climbing up or getting up on 
the first car? 

A. When he had reached the top of the car. 

Q. Did you see any other signal except that one? 

A. No, sir; I did not. 

Q. Was there any other signal given you except the signal you 
saw at that time? 

A. I couldn't swear to that; I didn’t see any signal; he went out 
of sight. I didn’t see any one’s signal. This other man on the steps 
had no lantern—that is, McLean ; he had been out somewhere there 
doing a job for himself and come back and stepped up on the step ; 
had no lantern, 

Q. Consequently the only signal that could have been given would 
have been one given by the plaintiff himself, Mr. Mares ? 
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A. Yes, sir; McLean couldn’t have seen his signal from where he 
stood anyway, because it was on a curve—a left-hand curve—and he 
was on the left-hand side of the curve; on the other side of the curve. 

Q. He was on the south side? 7 

A. No, sir; he was on the north side, and he couldn’t see the sig- 
nals given from the hindermost car, given on his side, because a 

man would have to reach out four or five feet to give a signal 
216 tv be seen from that place. 
Q. Upon which side of the engine did you sit as they were 
backing ? 

A. The north side. 

Q. And could you see any person standing up on the rear or 
middle of the hind or rear car or the car furtherest ahead if he had 
given you any signals? 

A. I couldn’t from my seat; couldn’t see a person give a signal 
from the rear car In any manner unless it was given out on the side, 
and that could not be done on my side, because the curve wouldn’t 
admit of it; the curve was the other way ; the curve was a left-hand 
curve. 

Q. The curve was around towards the south ? 

A. Yes, sir. 

Q. And the rear end of these cars, the end upon which Mr. Mares 
stood, as he says, was considerably further south than the engine ? 

A. Yes, sir; I think it would be four or five feet. 

Q That would bring the rear car around so far that no person 
sitting on the engineer’s seat could see what was occurring on the 
back end of that car? 

A. No, sir. 

Q. You say before you made the reversal of the engine you had 
been running five or six miles an hour, After you had reversed 
the engine and slowed down about what rate were you running then ? 

A Oh, about as a person would walk—three or four miles an hour. 
I expected to meet cars within two car-lengths of that time. 

Q. That is, you were prepared to do it? 

A. Yes, sir. 

Q. You didn’t know what was in the rear, and you were prepar- 
ing yourself to meet them close at hand ? 

A. Yes, sir. 

Q. Were you expecting another signal -when you approached the 

cars ? | 
217 A. I had reason to expect one. 
Q. You were preparing for that whenever it should come? 

A. Yes, sir. 

Q. Now, after you had reversed the engine and then put it back 
where it was before, you gave it steam again, as I understand you to 
say ? 

A. No, sir; I checked my speed ; if I hadn’t wanted to go slow I 
wouldn’t have checked it. 

Q. You didn’t put on steam at all? 

A. No, sir; of course the air that’s compressed in the cylinders 
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would make two or three exhausts—would give the train a very little 
start again ; a very little. 

Q. The process, then, of reversing the engine would suck up the 
air into the cylinders and compress it there ? 

A. Yes, sir. 

Q. The process of sucking up the air through the cylinder-cocks 
would be what would retard the motion, would it? 

A. The vacuum. 

Q. That process would suck up some air and fill the cylinders, 
would it not, from the steam chests and pipe, and that’s what you 
relied upon—that pressure of air that would be drawn in for the re- 
tarding of the engine? 

A. Yes, sir. 

Q. What next happened ? 

A. Shortly after I had reversed the engine back again the fireman 
called to me that Dick was killed; I reversed my engine and gave 
her steam at once. 

Q. At that time you reversed your engine and gave her steam ? 

A. Yes, sir; I thought he was still under the train; of course I 
couldn’t see him anyway until the head-light struck him. The head- 
light was on the back end of the tank, but, of course, the cars was 

close up to it. When that light struck him the fireman saw 
218  himand hollered to me. I reversed the engine at once and gave 

her steam, and the engine stopped—the cab just about oppo- 
site the man. ‘I had to stop and work the steam out of my cylinders 
before I could leave the engine; she wouldn’t stand still. As quick 
as I done that I jumped down. 

Q. You speak about the head-light showing on the ground; is 
there any differencein regard to head-lights between switch-engines 
and road-engines? 

A. No, sir; there is a difference the way this one was placed ; that’s 
all. 

Q. Isit a fact that the yard-engines have two head-lights? 

A. Yes, sir. 

Q. Have one in the rear on the back end of the tender and another 
in front, the same as ordinary road-engines? 

A. Yes, sir. 

Q. That is so they can run either way in the yard? 

A. Yes, sir. 

Q. Right up against the rear head-light was this freight car? 

A. Yes, sir. . 

Q. So that the head-light, instead of throwing the light in front, 
would only throw the light tu the side ? 

A. Yes, sir. 

Q. And when the head-light came down on the side onto this man 
your fireman called out? 
_A. Yes, sir; I suppose that was the time. I know he saw him, and 
it must have been just about the time that light struck him, be- 
cause it took me about half a car-length to stop the train—about 
that, I guess. 

Q. Now, that second stop, when you reversed the engine and gave 
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it steam, state if that was the first time the engine had had steam for 
a number of car-lengths. 3 

A. It was the first time she had had steam since I gave hera 

start—when he gave me the signal to start up. 

Q. When you were near the switch ? 
219 A. Yes, sir. 

Q. State if that stop you made, as you have stated, after 
Mares was discovered—state if that was sudden or gradual. 

A. It was sudden; stopped just as quick as I could, because I 
thought he was still under the train. 

Q. Well,you may state if you made any other sudden stop or check 
of speed except this last one, when’ Mares was discovered lying on 
the ground. 

A. I made no sudden stop—no stop at all; checked the speed of 
the train ; that was all. 

QQ. You say as soon as you could work the steam out of the cylin- 
ders so that the engine would stop, you got down, too? 

A. Yes, sir. 

Q. Did you go to Mares? 

A. I did. I found him lying on the ground; found him lying 
there, sitting drawn up against the other track. 

Q. Who were there when you got there? 

A. Nobody but my fireman. 

Q. Your fireman had got there first? 

A. He jumped down right away ; hespoke to me and then jumped 
down. : 

Q. Mr. Galvin wasn’t there? 

A. No, sir; he wasn’t there. 

Q. How long was it before Mr. Galvin had come up? 

A. I don’t know just how long it was, but we called to him and 
he came. 

Q. He didn’t come until you called for him? 

A. No, sir; he wasn’t there. He must have been coming ; he must 
have heard something about it. He wasn’t there until we got down. 
We made a call for him. 

Q. Do you remember what the call was and who made it? 

A. No, sir. 
220 Q. You shouted out his name, some of you ? 

A. I think it was the fireman; perhaps McLean. 
was there shortly after I was. 

Q. McLean was there shortly after that happened ? 

A. Yes, sir; McLean, I think, was the third person there. 

Q. McLean was standing on the opposite side from where Mares 
was lying on the ground, was he? 

A. Yes, sir. 

Q. Well, what was done with Mares? 

A. We took a cushion off the engine; it was a cushion made of a 
board with springs in it; we put Mares on it and put him on the 
front of the engine. 

Q. The engineers or fireman went in the engine ? 

A. I think it was the fireman. 
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Q. You took the cushion off his seat and put it under ? 

A. Yes, sir. 

Q. Did he have any other support? 

A. I think we took some other cushions. We used this one as & 
stretcher, because it had boards to support it; it was built on a board 
frame; the springs was between that and the cushion. 

Q. Then it operated as a stretcher itself? 

A. Yes, sir. 

Q. Then what did you do with him ? 

A. Put him on the front end of the engine and carried him to the 
depot, to the Headquarters Hotel. 

QQ. Well, now, there has been: something said about some con- 
versation that you and Mr. Mares had when Mr. Mares was lying 
on the ground; won’t you please state what he said? 

A. Iasked him how it happened. He says, “ It’s your monkeying.” 
I told him it was a damned lie. 

Q. He said, “ It’s your monkeying?” 

A. Yes, sir; that’s the very word he used. He says, “ It’s 
221 your monkeying did it.” 
Q. Did he state how? 
. No; not at that time. 
. Well, did you see him afterwards? 
I did, at the Headquarters. 
. After you had taken him up to the Headquarters ? 
. Yes, sir. 
. Was this after he was in. the Headquarters or while he was 
lying out on the steps ? 

A. While he was on the stretcher or was on the truck. 

Q. That’s when you were Waiting to get in the house? 

A. Yes, sir. 

Q. Now, what was said at that second conversation ? 

A. Well, I went to him—I was with him all the time—and I 
spoke to him about what I had said in the yard about being so hasty 
in speaking. 

Q. I ask you what Mr. Mares said as tu the cause of his hurt? 

A. I spoke to him about the way I had spoke to him down in the 
yard—about using such rough language to him when he was in that 
condition. I was very sorry for it 
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(The plaintiff objects to this conversation upon the ground that it 
is incompetent; which objection is overruled by the court; to which 
ruling the plaintiff duly excepts.) 


(The plaintiff objects to this witness going on and giving any state- 
ment that he went on and made to Mares at that time in answer to 
‘this question, unless that statement amounted merely to a question 
and the answer to the question.) 


Q. You may go oz and state what was said in that conversation. 
(The plaintiff moves the court to strike out from this witness’ 


testimony what this witness has stated about what he said to Mares 
by way of confession and apology, and the court rules that the wit- 
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ness may state what was said between them there at that particular 
time; to which ruling the plaintiff duly excepts.) 


222 A. I told him that his accusation against me at that time, 

when I had done nothing that I considered out of the way, 
put me in such a way that it slipped my lips before I took a second 
thought how he was placed, and then he says, “ It’s all right, Arthur.” 
He says, “It wasn’t your fault; I stepped off the back end of the 
train.” Says he, “I thought there were more cars there.” 


By WILson : 


Q. Just give me this last,so that I can take it down. You stated 
to him that; what? 

A. I stated to him that his accusation against me, when I felt 
that I had done nothing out of the way—that it made me feel so 


that I spoke without thinking of what condition he was in, and he- 


says, “It’s all right, Arthur.” He says, “I stepped off the back end of 
the train.” He says, “I thought there were more cars there.” 

Q. Did he say anything about its being his own fault? 

A. Yes; he said it was his own fault; that’s what he said at that 
time. | 

Q.-I will ask you if you ever had any conversation with him 
about the matter subsequently? 

A. I have. 

Q. Have you seen him at any time since? 

A. I have seen him; it’s, I think, about a year ago—a year ago 
next month, I think it was. I saw him twice, I think, in the month 
of June a year ago. 

Q. Now, after you had that conversation, he was carried in, was 
he, to the Headquarters Hotel? 

A. Yes, sir. 

Q. About how long after he was picked up was it that this con- 
versation was had? __. 

A. Well, I couldn’t give the time at all—somewhere within half 
an hour; we was all more or less excited. 

Q. Now let me ask you in regard to some of the customs of switch- 

ing in the yards. In switching in the yards is it the practice 
223 to use brakes for the purpose of stopping or checking the 
motion of the cars? 

A. Not when they are attached to the engine, unless there is some 
danger. 

Q. Not when they are attached to the engine, unless there is some 
danger ? 

. No, sir. 

. Who does the checking of the speed in such cases? 

. The engineer. 

. In what manner? 

. By reversing his engine. 

. State if the reversing of the engine in such cases is a common 
or uncommon practice. 

A. It is very common. 
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Q. State if that is the only way in which it can be conveniently 
done—that work. 

A. It is the only way it can be done that I know of. 

Q. You may state if switch-engines are constructed with a view 
of being capable of being reversed rapidly—if they are specially 
constructed for that purpose. 

A. Well, they ain’t made particularly that way. Of course, the 
pattern under which they are made is smaller than the common- 
sized engines—that is, road-engines—and consequently more easily 
handled. 

Q. That makes them more rapidly handled ? 

A. No more rapidly, of course; it depends upon a man’s will. 

Q. I will ask you if the engine was reversed upon this occasion 
when Mares fell off the cars, or stepped off or got off, in any manner 
differently from what is customary to reverse engines in switching 
in the vard? 

A. No, sir. 

Q. State if anything was done there that was unusual or out of 
the usual course and practice in such cases. 

A. It was not out of the usual course. We usually give 
224 them a little steam when we reverse. 
Q. Then you didn’t stop as fast as usual that time ? 

A. No, sir; I didn’t give the engine any steam, because I didn’t 
know how far we had to run; the speed was checked to a safe speed 
to let her run. : | 

Q. What you were doing was to prefer for a safe strike of the cars 
whenever they should come there. In your judgment, was that slow- 
ing up of speed necessary at that time? 

A. It was. 

Q. It was in the exercise of good judgment as an engineer? 

A. Yes, sir. 

Q. And requisite for the safety of the engine and cars? 

A. Thats what I supposed. 

Q. Had you any other reason for reversing the engine or slowing 
the engine except that? 

A, Well, T had the reason that T found that T couldn’t depend on 
all the men in the yard to give signals to me, 

Q. Had you any other desire in slowing the engine than merely 
to look out for the safety of all concerned ? 

A. None, sir, 

Q. Had you any malice or did you do that from malice towards 
anybody at all? 


A. No, sir. 

Q. Nor from ill temper towards anybody ? 

A. No, sir, 

Q. Were you ill tempered at that time? 

A. I was quick-tempered. 

Q. Were you angry at that time—at the time you did that? 
A, No, sir. 

Q. Not angry towards anybody ? 

A. No, sir. 
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Q. Was there at that time, or has there been since, any rule 
225 in force in this yard by which the right to determine the 
speed of the engine has been taken away from the engineer 

and given to the brakeman when he gives the signals? 

A. No, sir; never. 

Q. It was always left to the engineer’s judgment the speed at 
which he will run through the yard in any case ? 
| A. Of course, he is governed a good deal by the signals given 
im. 

Q. But the signals don’t tell him what speed to use? 

A. No, sir. 

Q. Now, suppose that there had been a signal given to you by 
Mares, as he says, to back seven or eight cars, and you had seen that, 
was there any rule or practice by which you were bound to back at 
any particular rate of speed ? 

A. No, sir. 

Q. But you were to use your own judgment as to the proper rate 
of speed to move the cars? 

A. Always. 

Q. Have you ever been guilty of any dangerous or reckless con- 
duct since you have been employed in this yard, or while you were 
engaged in the yard, Mr. Bassett, in the management of your engine 
or hauling cars; were you guilty of any reckless or dangerous con- 
duct when you were handling cars in this yard in the use of your 
engine at any time? 

A. No, sir; I don’t think that I was—what I considered. Of 
course, we have had accidents in the yard, a number of them. 

Q. Was that unusual, to have accidents in the yard ? 

\. No, sir. 

Q. How long do you say you have worked in this yard? 

A. I had worked in this yard then about eight months, 

Q. I mean firing and altogether. 

A. That would make just about twenty months T had worked in 

this yard, 
226 Q. You had worked in this yard, fireman and engineer both 
together, about twenty months » 

A. Yes, sir, 

Q. And you had seen the character of the work done? 

A. Yes, sir, 

Q. You may state whether you know Daniel Galvin, who was 
yardmaster here. 

A, Iam pretty well acquainted with him, 

Q. You may state if he was yardmaster at the time you were at 
work in the yard. 

A. He was night yardmaster. 

Q. State if you had to come in contact with him frequently as 
yardmaster. 

A. What do I understand by that question? 

Q. As engineer did you come in contact with him frequently 
while he was acting as yardmaster ? 

A. I don’t believe I understand it quite now. 
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Q. When you were running your engine in the yard was he acting 
as yardmaster and working with you often? 

A. Yes, sir. 

Q. State whether you ever had any difficulty with him. 

(The plaintiff objects to this question upon the ground that it 1s 
incompetent and immaterial, and the court says, “ You can show, 
Mr. Clough, anything that will affect his testimony as an expert or 
show feeling on his part, but to try his character generally, you 
wouldn’t be permitted to do that ;” to which ruling of the court the 
plaintiff duly excepts.) 


Q. Mr. Bassett, I will ask you if you ever had any words or ill 
feeling with Mr. Galvin ? 

A. Never. 

Q. Never had any with him? 

A. No, sir; except this one evening he spoke about him- 
227 ~~ self—except the time Mares was hurt. 

Q. Now, I will ask you if Mr. Galvin ever at any time 
reprimanded you or complained to you of any reckless work in the 
yard? 

A. He complained of my not getting around and doing the work. 

Q. That is, that you were too slow? 

A. Sometimes, and occasionally for striking the cars too hard. 

Q. Well, was there anything unusal, so far as engineers go, in 
that particular? 

A. Well, it wasn’t unusual in this yard at that time. 

Q. While you were in it? (By Wilson.) 

A. Well, for other reasons than that I was in it. 

Q. While you were in this yard how many switch-engines were 
there ? 

A. Two in the daytime and one at night at that time. 

Q. State, without regard to this yard, in regard to engineers, 
whether that’s not a thing that happens with the best of engineers. 

A. Yes, sir. 

Q. The best engineers break cars occasionally, do they, or bump 
them together ? 

A. They strike them too hard occasionally. 

Q. There is nothing unusual about that among the best engineers, 
is there, so far as your observation goes? 

A. Not when they have poor men to work with. 

Q. What has been the character of the engineers with whom you 
have worked as engineers ? 

A. I think it has been good. 
~Q. Reputable men as engineers? 

A. I never tried to sift their character at all. 

Q. I mean as engineers ; what was their character as engineers— 
as skillful, careful engineers? 

A. Those that I associated with were considered good engineers. 

Q. Something was said, if I remember correctly, by one of 
228 the witnesses about your running off the switch at one time. 

A. Yes, sir. 
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Q. Will you please state that—the circumstances concerning that? 

A. I don’t know what he refers to. 

Q. He refers to some time when you were ordered to go up and 
take some passengers coming in on a stock train and bring them 
down to take a passenger train. 

A. At this time vou speak of there was a stock train coming in 
from the west, and they wanted to get unloaded as quick as possible. 
I was at that time standing on the track south of the Headquarters 
Hotel, the furthest track south ; there was a car on the switch; I 

was at the end of it. Thev wanted me to go up to the stock-yards 
when that train came in and spend two or three hours. After they put 
me in there and told me what there was to do I told them I hadn’t 
water enough; consequently would have to go down and get it before 
that train came in or would be blocked, because there was an east- 
ern train on the other track, so I went out onto the main track and 
got water. Mr. McLean was on the engine; McLean and another 
man; I don’t know what his name was; Mr. McLean was in the 
cab. We took water and came back up, and we reached the switch 
east of the Headquarters Hotel; I slowed up; Galvin, the yard- 
master, stood at that switch, and the train from the west was this 
side of the round-house somewhere, and I thought it wasn’t hardly 

safe to go up there and try to get in on the other end of the track. 
I slacked the speed and he gave me the signal to go ahead; re- 
peated the signal like that, which is the signal to hurry up. 

Q. Was that a signal to move rapidly ? 

A. Yes, sir. 

Q. You were avout to slack up and not make the run? 

A. Yes, sir. 

Q. The yardmaster signalled you to move rapidly ? 

A. Yes, sir. I made the run; I got up there; the switchman 

jumped off the step; I was going pretty rapid; he didn’t 
229 = strike and take a stand immediately. As the other engine 

was right onto me almost I couldn’t stand there; I had to start 
back to avoid a collision; and he didn’t—well, he got the switch 
over and got the pin in, but the rails weren’t fitted very well; they 
stood like that, one a ‘little by the other; the tank went over ail 
right, but when the drivers struck that with no leader they clum 
the rail and went off the track. 

Q. What you did was by virtue of the orders you have men- 
tioned, by the yardmaster, to hurry up? 

A. It was a signal to go ahead. 

Q. And contrary to your wishes ? 

A. Yes, sir; I didn’t think at first that I could do it. 

Q. Now, you may state whether, when you were switching in this 
yard, any injury was done either to persons or property by any 
negligence or fault on your part? 

A. There has been persons hurt, but I don’t think nothing from 
any fault of mine; there has never been any other accusation 
' against me or anybody claimed they got hurt through my fault— 
that is, with the exception of Mares. 
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Q. Mares is the only man who ever claimed he got hurt by any 
fault or neglect of yours ? 

A. Yes, sir. Well, there was one other man, but I can plainly 
see how he got hurt. 

Q. You may state that. 

A. Well, he got hurt coupling—got a finger pinched; that was all. 
These draw-heads, the way they are made, they are placed between 
two timbers, like that, the draw-head in the middle; on top of them 
is a cap coming down level with the bottom of the car. These draw- 
heads, when driven back, strike against that cap by being driven in 
too far. This man was making a coupling, and the pins—they have 
a head on them to keep them from falling through. He takes this 
pin right around the head that way. Instead of taking it this way, 

as is customary, he took around the head that way. 
230 =. Q When you struck the car it drove the draw-head back 
and pinched his finger, and beeause that did happen he blamed 
you for it? 

A. Yes; when it was his own fault: an improper way to take hold 
of the pin, 

Q. When did that happen—before or afer Mares was hurt? 

A. This happened before, 

QQ. With the exception of that one man and Mares has anyhedy 
ever aceused you of Resting anybody else as engineer Y 

A, No, sir; not that I have ever heard off 


Cross-examination by ‘Thtomas WIbson ; 


Q. Mr. Witness, how long did you act in this yard or anywhere 
as engineer ? 

A. I commenced in March, two years ago this last March, and 1 
run until—I think I commenced in the first part of the month and 
I was discharged the latter part of the month. 

Q. The latter part of March ? 

A. Yes, sir; the March following. 

Q. That is, you commenced in March, ’81, and were discharged in 
the latter part of the month, after you had run about a month ? 

A. No, sir. I said the year following. 

Q. Then you were there about a year ? 

A. Yes, sir. 

Q. Atrifleover. During that time how often were you suspended ? 

A. I was suspended twice. 

Q. When you finally stopped you were discharged ? 

A. Yes, sir, 

Q. Have never been taken into their service since Y 

A. No, sir. 

Q. Who is the person that discharged you and suspended you ? 

A. Mr, Rupert. 

Q. Who is Mr. Rupert ? 
231 A. He was acting master mechanic. 
Q. The master mechanic of the Northern Pacific railroad ? 
A. The division master mechanic. 
Q. At Fargo? 
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A. At Fargo. 

Q. He has charge of all these things ? 

A. Yes, sir. 

Q. And is still master mechanic of the Northern Pacific railroad 
at Fargo and here? 

A. Yes, sir. , 

Q. And is present to-day ? 

A. I believe so. 

Q. And he knows what you were discharged for ? 

A. Yes, sir. 

Q. And he knows what vou were suspended for, don’t he? 

A. I think so. 

Q. You were suspended twice for how long a time ? 

A. About thirty days at one time and fourteen or fifteen the other 
time? 

Q. And the last time they turned you off and didn’t take you back 
at all? | 

A, Yes, sit, 

Q. And that’s the only time you ever acted as engineer, Well, 
for a man that never did wrong vou were treated pretty roughly, 
weren't you? Did you ever hear of any other man Steaheanei arn 
suuspended so often during that length of service ? 

A, T don’t knew as I recollect of any instanee, 

Q. You don’t think of any instance of that kind ? 

A, It's not shown what it is for yet, 

Q. When you had this conversation with Richard Mares up there 
at that Headquarters who was present ? 

A. 1 don’t know who was present. 
232 Q. Was anybody present? 
A. I wouldn’t swear that there was not. 

Q. Do you believe that the man that damned him a few minutes 
before when his legs were cut off was left alone with him there to 
have a confidential conversation at that time? Will you swear that 
the man that damned him a few minutes before just as his legs were 
cut off was left alone with him there before he was taken into that 
hotel to have a confidential conversation like that? 

A. I don’t know as I was alone with him at that time. I had 
been a number of times that evening. 

Q. Will you swear that you was = with him then ? 

A. IT won’t swear that [ was alone with him then, 

Q. Who was present if you were not alone ? 

A, It must have been some of the brakemen., 

Q. [t must have been ? 

A. I say if there was anybody, 

Q. Those brakemen were whom ? 

A, MeLean and one man’s name IT can’t tell, 

Q. Then, if anybody was there, MeLean was there, was he? — 

_ T should judge so, I said I didn’t know that there was any- 
ody, 

Q. Then either you were alone when you were having that con- 
versation or else McLean was there? 

19—102 
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A. I didn’t say so. 
Q. Is it so? 
A. I said J didn’t know whether he was or not. 
Q. If he wasn’t there was anybody there ? 
A. I don’t know that; there was quite a number gathered around 
there after it was found that there was a man there hurt—people 
who were out late. 
Q. You can’t think of anybody that was there then ? 

A. Well, I know the railroad company’s clerks was around 
233 there; Mr. Fulton was around. 

Q. We won’t add to your troubles you had that year by 
troubling you further now. 


ADAM Rupert, called as a witness in behalf of the defendant, 
being first duly sworn, testifies as follows : 


Direct examination by W. P. CLouen: 


Q. What is your business, Mr. Rupert ? 

A. Master mechanic of the Dakota Division of the Northern Pacific 
railroad. 
. What did you say your business was ? 
. Master mechanic. 
. In the employment of the Northern Pacific Railroad Company ? 
. Yes, sir; the Dakota Division. 
. How long have you occupied that position ? 
. Since five years ago last February. 

Q. As such master mechanic you may state whether it has been 
your duty to employ and discharge engineers and firemen. 

A. Yes, sir. 

Q. Both those that serve in the yard here and those that serve on 
the road ? 

A, Yes, sir, 

Q. You may state if you know the witness who has just been on 
the stand, Mr. Arthur Bassett. 

A, Yes, sir, 

Q. When did you first become acquainted with him ? 

A, When I took charge of the division—five years ago; live yours 
ago last February. 

Q. What did he do then ? 

A. He was employed as fireman on the road. 

Q. Who employed him ? 

A. He was employed before I came here. 


FOr O PO 


234 Q. When you came here you found him one of the em- 
a on the road ? 
es, Sir. 


A 

Q. On what sort of an engine ? 

A. I couldn’t say; he was extra then. 

(). He was extra? 

A. Yes, sir. 

Q. Had he been employed at that time as fireman in the yard ? 
A.°I believe he had. 


RICHARD MARES. 
Q. Not under your administration ? 
A. No, sir. 
Q. How long did he remain as extra fireman out on the road ? 
A. Well, I couldn’t hardly tell that. 
Q. Did he work with several engineers ? 
A. Yes, sir. 
. After he had finished that business of extra fireman how did 
he work ? 
A. He fired freight for awhile, then fired passenger. 
Q. Regular? 
A. Yes, sir. 
Q. How long did he fire passenger ? 
A. I couldn’t state that particularly; quite awhile. 
Q. Well, after he had got through firing on freight and passenger, 
what other employment did he get? 
A. He was promoted to dispatcher. 
Q. What are the duties of dispatcher? 
A. To bring the engines from the depot to the round-house. 
Q. That gave him charge of all the engines here? 
A. Yes, sir. 
Q. And his duty was to get all the engines and bring them down ? 
A. Yes, sir. 
Q. So that he was compelled and had to run all the en- 
235  gines—every engine on the division ? 
A. Yes, sir. 
Q. How many were there altogether at that time ? 
A. Well, there was several passenger engines. 
' Q. Was the most of his duty to take care of, to take charge of, 
them? 
A. Particularly passenger engines; yes, sir. 
Q. And how many were they in number? 
A. There was four. 
Q. He would receive those at the station— 
A, And take them up to the round-house. 
Q. Then, whenever they were desired to go out again, he would 
take them and bring them back again ? 
Yes, sir, 
Q. So that involved his running each of those engines every day 
nearly, did it? 
A. Yes, sir. 
Q. Sometimes he would run more than one each day ? 
A. Yes, sir. 
Q. About how many trips did that involve between the round- 
house and the station daily? 
A. His time was on nights. 
Q. Well, during each night ? 
A. Well, probably average four to six engines in the evening. 
Q. Do you know how long he kept at that business of running 
engines in that way ? 
A. I couldn’t say particularly ; might have been six months. 
Q. Well, what did he do after that? 
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A, He was promoted to switch engineer in the yard, 

Q. What engine did you give him to run? 

A. Well, he had several; engine 52, engine 11, and several others ; 

we changed around considerable. 
236 Q. And how long did he run those engines; what aggregate 
period ? 

A. Well, it was somewhere a year—from March to March. 

Q. And he ceased to be in the company’s service in March, 1882, 
did he? 

A. Yes, sir. 

Q. Then he worked under you as fireman and as engineer for 
four years ? 

A. Yes, sir. 

Q. You may state if it was your duty to do so and if you did 
observe the character of his work as engineer and as fireman during 
that time. 

A. He had always given satisfaction. 

Q. I am asking you if you did observe it. 

A. Yes, sir. 

Q. Well, what was the character of his work as engineer and 
fireman ? 

A. It seemed to be satisfactory. 

Q. State if you had the care of the engines and it was your duty 
to repair them and keep them in order, 

A, Yes, sir, | 

Q. The engines that he run? 

A. Yes, sir, 

Q. If the engines had been abused or handled in a reckless man-. 
ner state whether the machines themselves would have shown that 
abuso. 

A. They would, 

Q. That would have been the first place where it would have ap- 
peared—on the machinery itself—if it had been used in a reckless 
or abusive manner? 

A. Yes, sir, 

Q. State if you saw anything out of the way in the engines used 
by Mr. Bassett indicating they had been recklessly used and 
abused. 

A. No; not more than any of our engineers. 

Q. Of course, there is more or fen wear and tear on an on- 
237 = gine, anyway ? 
A. More or less; yes, sir. 

Q. You didn’t notice anything unusual in regard to Mr. Bassett’s 
engine ? 

. No, sir. 

Q. Now, you may state what experience you have had in the 
manageinent of engines, and where. 

A. Well, it’s a good while back; since 1844—’43 when I first 
began. 

Q. Forty-three years ago ? 

A. 1843. 
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Q. Where was that? 

A. The Ilinois Central. 

Q. Were you engincer—locomotive engineer—on that road ? 

A, Not on that road. 

Q. Have you ever been locomotive engineer on any road ? 

A. Yes, sir. , 

(). My first experience was on the Louisville and Lexington, Lake 
Shore and Michigan, Michigan Central, and Northern Pacific. 

A. ‘Twenty-two years. 

Q. In various parts of the country ? 

A. Yes, sir. 

Q. You are acquainted with what constitutes a good engineer and 
careful work, are you? 

A. Yes, sir. 

Q. How would the work of Mr. Bassett, as an engineer for care 
and skill, compare with that of engineers in vards generally, from 
your knowledge’ How would the work of Mr. Bassett, while he 
was employed by the Northern Pacific Railroad Company in the 
yard at Fargo, compare with that of reputable and skillful yard 
engineers generally ? 

A. He has given good satisfaction—as well as any man we had 
there. 

Q. How does it compare generally with yard engineers ? 
238 A. He has done good service. : 
Q. He did good service ? 

A. Yes, sir. 

Q. I will ask you if anybody while he was in the employment of 
this company in this yard ever made complaint to you of his doing 
anything to endanger the lives of the men at work with him in the 
yard or to injure the property of the company ? 

A. No. 

Q. Never anything of that kind ? 

A. No, sir, 

Q. You never heard any complaint of that character? 

A. No, sir. 

Q. State if vou ever saw anything in Mr, Bassett’s work about the 
yard of a character that would be reckless or dangerous to the men 
at work with him or to the property of the company. 

A. I haven’t been informed about it. 

Q. You have been ? 

A, No, sir. 

Q. I ask you if you did observe anything of the kind ? 

A. No, sir. 

Q. How was Mr. Bassett regarded in respect to his qualifications 
as engineer for the yard—as a competent and careful man, or qther- 
Wise ? 

A. There has been a good deal—as a general thing there is found 
fault with every man in the yard, and I find he has given as good 
satisfaction as any we have there. 

Q. What I mean is generally; not merely in respect to those you 


have there, but generally as an engineer. | 
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\. He was promoted to switch engineer in the yard, 
2. What engine did you give him to run? 
\. Well, he had several ; engine 52, engine 11, and several others ; 
we changed around considerable. 
236 Q. And how long did he run those engines; what aggregate 
period ? 

A. Well, it was somewhere a year—from March to March. 

Q. And he ceased to be in the company’s service In March, 1882, 
did he? 

A. Yes, sir. 

Q. Then he worked under you as fireman and as engineer for 
four years ? 

A, Yes, sir, 

Q. You may state if it was your duty to do so and if you did 
observe the character of his work as engineer and as fireman during 
that time, 

A, He had always given satisfaction, 

Q. Tam asking you if you did observe it. 

A, Yas, sit, 

Q Well, what was the character of his work as engineer and 
fireman ? 

A, Tt seemed to be satishaetory. 

Q. State if you had the care of the engines and it was your duty 
to repair them and keep them in order. 

A, Yes, sir, 

Q. The engines that he run? 

A. Yes, sir, 

Q. If the engines had been abused or handled in a reckless man-. 
ner state whether the machines themselves would have shown that 
abuse. 

A. They would. 

Q. That would have been the first place where it would have ap- 
peared—on the machinery itself—if it had been used in a reckless 
or abusive manner? 

A. Yes, sir. | 

-Q. State if you saw anything out of the way in the engines used 
by Mr. Bassett indicating they had been recklessly used and 
abused. 

A. No; not more than any of our engineers. 

Q. Of course, there is more or less wear and tear on an en- 
237 ~=—s gine, anyway ? 
A. More or less; yes, sir. 

Q. You didn’t notice anything unusual in regard to Mr. Bassett’s 
engine ? 

A. No, sir. 

Q. Now, you may state what experience you have had in the 
management of engines, and where. 

A. Well, it’s a good while back; since 1844—’43 when I first 
began. . 

Q. Forty-three years ago? 

A. 1843. 
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Q. Where was that? 

A. The Hhinois Central. 

Q. Were you engineer—locomotive engineer—on that road ? 

A. Not on that road. 

Q. Have you ever been locomotive engineer on any road ? 

A. Yes, sir. . 

(). My first experience was on the Louisville and Lexington, Lake 
Shore and Michigan, Michigan Central, and Northern Pacific. 

A, Twenty-two years. 

Q. In various parts of the country ? 

A, Yes, sir, . 

Q. You are acquainted with what constitutes a good engineer and 
careful work, are you ? 

A, Yes, sir, 

Q. How would the work of Mr, Bassett, as an engineer for care 
and skill, compare with that of engineers in yards generally, from 
your knowledgeY How would the work of Mr, Bassett, while he 
was employed by the Northern Pacitie Railroad Company in the 
yard at Fargo, compare with that of reputable and skillal yard 
engineers generally ? 

: A. He has given good satishection—as well as any man we had 
there, 


Q. How does it compare generally with yard engineers? 
238 A, He has done good service. 
Q. He did good service ? 

A. Yes, sir. 

Q. I will ask you if anybody while he was in the employment of 
this company in this mal ever made complaint to you of his doing 
anything to endanger the lives of the men at work with him in the 
yard ro to injure the property of the company ? 

. No. 

Q. Never anything of that kind? 

A. No, sir. 

Q. You never heard any complaint of that character? 

A. No, sir. 

Q. State if you ever saw anything in Mr. Bassett’s work about the. 
yard of a character that would be reckless or dangerous to the men 
at work with him or to the property of the company. 

A. I haven’t been informed about it. 

Q. You have been ? 

A. No, sir. 

Q. I ask you if you did observe anything of the kind ? 

A. No, sir. : 

Q. How was Mr. Bassett regarded in respect to his qualifications 
as engineer for the yard—as a competent and careful man, or other- 
wise ? 

A. There has been a good deal—as a general thing there is found 
fault with every man in the yard, and I find he has given as good 
satisfaction as any we have there. 

Q. What I mean is generally; not merely in respect to those you 
have there, but generally as an engineer. 


i 
| 
i 
; 
| 
i 
4 
i 
| 
‘ 
4 
iY 


150 THE NORTHERN PACIFIC RAILROAD CO. VS. 


A. He has given good satisfaction. 

Q. You say so from your long years of experience as an engineer ? 

A. Yes, sir. 

Q. Are you acquainted with the rules by which the handling of 
engines and cars in the yard are governed ; you must be, I sup- 

pose ? 
239 A. Yes, sir. 

Q. Is there any rule which takes away from the engineer 
the right of exercising his own judgment as to the speed with which 
he shall handle cars in the yard? 

A. There is no rule. The engineer generally uses his own jJudg- 
ment in regard to the speed. 

_ Q. Have the brakemen in the yard any authority to dictate to the 
engineer as to the speed with which he shall handle cars ? 

A. They sometimes do. I don’t know whether they have au- 
thority to or not. 

Q. Well, do you know of their having any such authority or 
not ? 

A. I don’t think they have. 

Q. In your opinion, they haven’t any such authority ? 

A. No, sir. 

Q. For instance, if a signal were given to an engineer to back 
seven or eight cars in length by a brakeman, whose duty would it 
be to judge as to the proper rate of speed for ‘doing that backing— 
the engineer or brakeman ? 

A. The engineer. 

Q. It would be his duty to rely upon his own judgment as to the 
proper speed ? 

A. Yes, sir. 

Q. In switching in the night what is the duty of the engineer in 
respect to keeping his engine always under control—night or day- 
time, as far as that is concerned ? 

A. I don’t understand that. 

Q. I say what is the duty in switching in the yard, at night par- 
ticularly, in handling cars; what is the duty of the engineer in re- 
spect to keeping his engine always under his control so he can 
stop it any moment—any instant? Is it his duty to keep it under 
his control, or to let it go and depend upon somebody else ? 

A. Under his control. 


240 Q. Is it his duty to have it running at such a rate of 
speed that he can stop it in an instant? 
A. Yes, sir. 


Q. And if it gets beyond the point where he can do that to check 
it to a point where he can ? 

A. Yes, sir. 

Q. Is not his duty as engineer to always be expecting obstruc- 
tions. 

A. Yes, sir. 

Q. Always looking out for them ? 

A. Yes, sir. 


aby 
apa 


——— 
a 


RICHARD MARES. 151 


Q. Isn’t that so to a greater extent in the yard moving about 
among standing cars than it is even on the road? 

A. Yes, sir. . 

Q. What is the common method used in yards of checking engines 
and cars? ; 

A. Generally by reversiug the engine. 

Q. Isn’t that the nearly universal method in handling cars in the 
yard of checking their motion ? 

A. Everywhere. 

Q. In this yard and elsewhere? 

A. Yes, sir. 

Q. What is the custom with regard to reversing her with steam 
in’ the cylinders or without? 

A. It depends upon circumstances. If there is danger they use 
steam—shut off the steam, reverse the engine, and give her steam. 

Q. Shut off the steam, reverse the engine, and give her steam at 
once? 

A. Yes, sir. 

Q. Are there any circumstances under which it is entirely proper 
to reverse the engine with steam on? 

A. Yes, sir. 


241 Q. State if those occasions happen frequently. 


A. Very frequently, especially in the yard. 

Q. It is not an uncommon practice by any means? 

A. No, sir. 

Q. Is that owing to the fact that it is necessary to move with 
promptness between standing objects? 

A. It depends upon the signals given bv the switchman. 

Q. Suppose there is no signal given and in the judgment of the 
engineer it is desirable to check his speed suddenly, how does he do 
it? 

A. There is a great many cases where the engineer can’t see the 
end of the cars—maybe on a curve—no proper signal given, and he 
discovers that he is too near the train; he is obliged to reverse the 
engine before he shuts her off. 

Q. In any case where the engineer thinks promptness is necessary 
it is entirely proper to reverse the engine ? 

A. Yes, sir. 

Q. And he must use his judgment on all such occasions? 

A. Yes, sir. | 

Q. His own judgment? 

A. Yes, sir. 7 

Q. Is it not always expected in yards of this kind and in running 
engines that. the engineer will use his own judgment as to- when it 
is proper or improper for him to check his speed ? 

A. Yes, sir. 


Cross-examination by THomaAs WILSON: 


QQ. You say you have been how long master mechanic of this 
road ? , 
A. Since February five years ago. 
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Q. Do you know General Wilson here, — sits by me? 

A. I have met him occasionally ; yes, sir. 

Q. Let me read to you some questions now, and you listen to 

them, please, carefully and give me an answer. 
242 A. Yes, sir. 

Q. Did you not say to George P. Wilson, on last Saturday 
afternoon, at your office up at the round-house in this city, that en- 
gineer Bassett had been discharged from the defendant’s service as 
engineer for recklessness and incompetency? Answer that yes or no. 

A. I said that I supposed that was the case. 

Q. Did you or did you not—now I put this question squarely : 
Did you or did you not say to George P. Wilson, on last Saturday 
afternoon, at vour office up at the round-house in this city, that en- 
gineer Bassett had been discharged from the defendant’s service as 
engineer for recklessness and incompetency? Did you or did you 
not say that to him then and there? 

A. I didn’t say that he was discharged for incompetency. I said I 
thought he was, only we had it on the record. [ hadn’t the record 
when he was there. 

Q. You say you didn’t say this? 

A. No, sir. 

Q. Did you or did you not say to him, at the same time and place, 
that a good many reports came in that he was a dangerous man 
and would kill somebody ? 

A. No, sir. 

Q. Didn’t George P. Wilson, at the same time and place, ask you 
to look up and see when Bassett was discharged ? 

A. Yes, sir. 

Q. Did you not afterwards, on Monday of this week, inform Wil- 
son that it was in September, ’81, that he, Bassett, was discharged ? 

A. He was suspended at that time. He left the service at that 
time. 

Q. Did you not afterwards, in pursuance of his request to you at 
the time before stated, on Monday of this week, in the court-room, in- 
form said George P. Wilson that it was in September, ’81, that he, 

Bassett, was discharged ? 
243 A. I said Mr. Bassett was suspended at that time; that 
was the time he run off the switch; but since that time I in- 
structed Mr. Wilson. I said yes under the circumstances. IT wasn’t 
positive whether it was discharged or suspended. 

Q. But didn’t you fix this date for him at that time? 

A. I merely took it off from the certiticate—pay certiticate—that 
was given him at that time. | 

Q. You swear positively now before this jury that you didu’t say 
to George P. Wilson, on last Saturday afternoon, at eer y oftice up 
at the round-house in this city, that engineer Bassett had been dis- 
charged from the defendant's service as engineer for recklessness 
and imeompotency Y 

A, I said I thought that was the case; we had it on record, Ttold 
him [ would look up the matter for him just as soon as T got time 


to do it, 


: 


Mowe 


ere 


RICHARD MARES. 153 


Q. Well, then, if you said to him at that time you thought that 
was the case, you did think so then, didn’t you? , 

A. Well, we have a numbet of cases of this kind—— 

Q. If you told George P. Wilson, on last Saturday, at the round- 
house, that you thought that Bassett was discharged for recklessness 
and incompetency, you did think so then, didn’t you? 

A. We had a number of cases at that time 


(By the Court:) Answer yes or no. 


Q. If you did tell Wilson at that time that you thought he was 
discharged for recklessness and incompetency, you did, then, think 
so, didn’t you? 

A. I thought so. 

Q. Well, you were the man that had discharged him, weren’t you ? 

A. No, sir; I had instructions to discharge him. 

Q. Ain’t you the man that discharged and employed engineers 
here? 

A. Yes, sir; by instructions of the superintendent. 

Q. You are the man who did and you believed that was the fact, 

didn’t you, at the time you said so to Wilson? 
244 A. No, sir; I didn’t say it was a fact; I said I thought so. 
@. Well, you did think so, didn’t you ? 

A. I thought so; yes. 

Q. That was before Mr. Clough and the attorneys had talked to 
you about this case, wasn’t it? 

A. No, sir. 

Q. On that side? 

A. No, sir. 

Q. It wasn’t ? 

A. No, sir; I hadn’t seen Mr. Clough nor any of the parties, or 
any one connected with the circumstances. 

Q. That’s what I say; you made this answer to Mr. Wilson before 
the attorneys connected with this case had talked to you ? 

A. Yes, sir. 

Q. Mr. Wilson went there to inquire about it and you made him 
these answers? 

A. Yes, sir. 

Q. Since that time your memory has changed, and now you say 
that there has not been a word said about him, and that he was as 
good as anybody ? 

A. After looking over the records I find I was mistaken. 

Q. And you are swearing now, as a fact, and you have before this 
jury that he did as well as anybody. You have sworn that right 
wre; how has your recollection changed so suddenly since last 
Saturday—not your record, but your recollection ; how has it changed 
so suddenly since last Saturday ? 

A. We have a good many men discharged ; T can’t bear in mind 
just the special parties, 

Q. Wasn't your memory about as good last Saturday afternoon, 
when George P. Wilson called your attention directly to this case, 
as it is now; wasn’t your memory about as good then as it is now? 
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A. I stated the facts. 
245 Q. Well, but you stated to him then that your memory 
was then that that man had been discharged for recklessness 
and incompetency; wasn’t your memory about as good then as 
now ? 

A. I told Mr. Wilson I would look up the record. 
~ Q. Tam asking you if your memory about that fact when he 
asked you last Saturday wasn’t about as good as now. 

A. Yes, sir. 

Q. Your memory was then that he had been discharged for those 
reasons; and didn’t you say also that a good many reports came in 
there that he was a dangerous man and would kill somebody ; now 
will you swear positively that you didn’t tell George P. Wilson last 
Saturday that ching, or words to that effect ? 

A. No, sir; not anything to that effect. 

Q. You swear positively to that, do you? 

A. No, sir; I didn’t say it. 

Q. Didn’t say anything of that kind? 

A. I said I thought the man was discharged for incompetency. 

Q. Did you not at that time say in those very words, or words to 
that effect, that a good many reports came in that he was a danger- 
ous man and would kill somebody ? 

A. I deny that. 

Q. Do you say you said nothing like that to George P. Wilson ? 

A. I deny it. Isaid I thought Mr. Bassett was discharged for 
incompetency. 

Q. Do you swear positively that you didn’t say that or anything 
to that effect at that time and place? 

A. Yes, sir; I deny it. 

Q. You say that time when Wilson asked you was before the 
attorneys for the defendant had called on you in this case? 

A. Yes, sir. 

Q. Well, now, are you swearing from your record or your memory 

at this time, what you swear before this jury ? 
246 A. I swear in regard to his dismissal. 
Q. No, but you are swearing now, when you swear to this 
jury, from your memory or from your record ? 

A. From my memory. 

Q. Altogether? 

A. Not altogether. What you have stated I swear by what I 
found on the record afterwards. 


Q. You don’t deny but what you did suspend this man twice and 


discharge him once ? 
: . Not through my office, sir. 
. Well, somebody did, didn’t they ? 
. Yes, sir. 
. Then you don’t know how that was done, nor for what ? 
. I know how it was done. 
. Do you know what it was done for? 
Yes, sir. 
- It wasn’t done through your office, you say.? 
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A. I said the man wasn’t discharged by. my office. 

Q. Then you didn’t do it or cause it to be done? 

A. No, sir; I didn’t cause it to be done. 

Q. Who did cause it ? 

A. The superintendent. 

Q. Who is that ? 

A. Mr. Hobart. 

Q. Hobart isn’t here, is he? 

A. I don’t know whether he is or not. 

Q. Now, Mr. Witness, if last Saturday you believed, according to 
your best recollection, that he had been discharged from recklessness 
and incompetency—that was your memory then—how do you come 
to remember now that he always gave satisfaction? If you then re- 
membered he had been discharged for recklessness and incom petency 

how do you remember that he always gave satisfaction? Look 
247 atthejury and answer that. If you then remembered he 

had .been discharged for recklessness and incompetency how 
do you remember he always gave satisfaction ? 

A. Mr. Bassett has been employed for years as a locomotive engi- 
neer. If he. had been incompetent and negligent he would have 
been discharged before. 

Q. Did you ever know a man in your life that was discharged 
any oftener or quicker, one after the other, than Bassett? If so, tell 
me the feliow. 

A. The court don’t understand, probably, that there is a great 
deal of injustice done to men sometimes. 

Q. You say now that the reason you remember that he a 
gave satisfaction is that if he hadn’t been a good man he would 
have been discharged before. I ask you now tu tell the jury if you 
ever knew of a man that was discharged oftener,and you say some- 
times injustice is done. If you have any other explanation to give 
to the jury why you now remember Mr. Bassett always gave satisfac- 
tion, when last Saturday your recollection was he was discharged 
for incompetency and recklessness, you may tell them. 

A. I didn’t state that Mr. Bassett was discharged for incompe- 
tency. 

Q: Didn’t you state to me here a few moments ago that your rec- 
ollection then was that he was discharged for recklessness and in- 
competency ? : 

A. I said before that I didn’t say that I was positive. 

Q. Did you not state to me a few moments ago that you stated to 
General Wilson last Saturday that your recollection then was that 
he was discharged for recklessness and incompetency ? 

A. I did not say recollection; I said I thought. 

Q. You said you thought? 

A. Yes, sir. | 

Q. Well, if you last Saturday thought he was discharged for 
recklessness and incompetency how do you come to recollect that 

he always gave satisfaction? Now, explain that to the jury. 
248 A. He has always given satisfaction to my knowledge, so 
far as I know. 
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Q. Last Saturday you admit you said to George P. Wilson that 
you thought he was discharged for recklessness and incom ——s : 
now you state he always gave satisfaction. I want you tostate to the 
jury how you come to so state now, when you thought last Saturday 
otherwise. 

A. For the reason I looked to the record. 

Q. Will you please state to the jury and to this court whether 
your record shows that he always gave satisfaction ? 

A. We have a memorandum; yes, sir. 

Q. Does that record show that he always gave satisfaction ? 

A. No, sir. 

Q. Then how does it make you remember that he always did give 
satisfaction if that record don’t show so? 

A. .For the reason I have been in the yard every day. 

Q. That’s not in the record ; it’s what you saw? 

A. Yes, sir; its my remembrance. 

Q. Now, then, itwas because you was in the yard everyday. Now, 
if you were in the yard every day and saw that man, how comes it 
that last Saturday you said you thought he was discharged for reck- 
lessness and incompetency ? 

A, T supposed he was, 

Q. How did you come last Saturday to suppose that if you had 
been in the yard every day and saw him—how did yeu come to make 
such an awthal mistake, then ? 

A, I was busy at the time; very busy, 

“ You were not too busy to tell the truth, were you, to George I. 
Wilson? 

A, Qh, last Saturday; TE thought you were referring to when he 
was at the oftice; UE hadn't looked over the record at that time, 

Q. You have just stated to this jury that the record didn’t say a 

thing about it That didn’t refresh your memory, Your 

249 memory is because you had been in the yard every day. If 

you remember he was a tirst-class man from being in the 

yard every day and seeing him how comes it that you had so hr 

gotten that as to tell George P. Wilson last Saturday you thought 
he was discharged for iIncompetency and recklessness ¥ 

A, I didn’t say that to Mr. Wilson last Saturday. Mr. Wilson 
asked me if I had looked over the record of the man being dis- 
charged, I told him I thought it was September. 

Q. Didn't you swear to me within the last ten minutes you said 
to George P. Wilson last Saturday vou thought the man was dis- 
charged for recklessness and incompetency ; didn’t you swear before 
this Jury within the last ten minutes? If you don’t wish to answer 
the question I will leave it. 

Q. Do you mean to say that you notice every engine that comes 
into that shop up there? 

A. Nearly every one. 

Q. Yourself? 

A. Yes, myself; that’s my business. 

Q. Now, you state before this jury, as a matter of fact, that an 
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engineer must rely on his own judgment as to when he will stop 
and how faust he will run ? 

A. Yes, sir. 

Q. Now, in the night, when an engineer is backing down a side 
track, you do state positively that the engineer must rely on his own 
judgment how fast he will run and when he will stop? 

A. Yes, sir. 

Q. Isn’t it his duty to take that from signals given by the brake- 
men ? 

A. It depends a good deal on the brakemen. If the engineer has 
no confidence in the brakemen he uses his own Judgment. 

Q. Supposing here is the track ; you are backing right down here ; 

you wn bahinn with the engine right along, and you have 
250 three box-cars back of you; it isa dark night; it is in the 

night ; could the engineer see back through there to see when 
he should stop, or must he necessarily take éhat from the brakeman 
who would give him signals ? 

A, It depends a good deal on circumstances. If he has a good, 
competent man and he thinks he has plenty of room on the side track 
he can go any speed, 

Q. Could a good, competent man sce through those box-cars to 
see how far it is back to the cars back of him ? 

A, Yes, sivs he can by stepping outside, 

Q. You swear he ean do that in the night Y 

A, Any kind of a bright night. 

Q. Well, in a dark night? 

A, Nota very dark night: no, 

Q. Isn't the custom and rule to take that from the brakeman whe 
on top looking for the cars? 

A, Phere is cases of that, 

Q. Isn't that the rule. 

A, That's not the rule generally. 

Q. You swear to that? 

A, Well, T wouldn’t swear to it. 

Q. You say he must use his own Judgment about how hist he will 
run the engine and how fast he will stop Y 

A. Yes, sir, 

Q. Supposing he took a notion to stop just as quickly as he could 
by not only reversing it, but reversing it over so as to reverse the 
wheels from running backward to forward so as to jerk a man off 
the top of the car? 

A. It depends on circumstances. 

Q. Under some circumstances he would have a right to jerk a man 
off his feet from the top of the car like you and I used to crack the 
whip and send one by flying away off. Wouldn’t it always be dan- 

gerous to throw a man off flying from the top of a car? 
251 A. It depends on circumstances. 
Q. You would do that if you were backing down on a track 
when you were not within ten car-lengths of any cars and there 
was no need to do it? You would crack a man off under these cir- 


cumstances ? 
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. I don’t understand what you mean by cracking a man off? 
. Well, stopping so quickly you will send him off? 

. No man will do it with any common sense. 

. No man of prudence would do it, would he? 

No. 


Redirect examination by W. P. CLoucH: 


>O>PO> 


oO 


. Is this the gentleman here who went to see you? 
A. Yes, sir. 

. Where were you when he called on you ? 

. At my office. 

Q. At your office in the round-house? 

ye 

Q 


> 


\. Yes, sir. 
. When was that? 

A. In the evening some time; I forget just what time. 

Q. About how long ago was it? 

A. Saturday, I guess. 

Q. How long did the conversation between you and General Wil- 
son bast ? 

A. Not more than five minutes, I guess? 

Q. What did he ask you? 

A. He came in and drawed my attention, and I turned around 
and he asked how long this Bassett had left the service. 

Q. Did he tell you what he wanted to know for? 

A. No, sir; how long since Mr. Bassett had left the service of tae 
company ; I told him I could not state at the time, but I would look 
up the record. He asked me then what Mr. Bassett was discharged 

for. I told him I couldn’t tell positively, as we had a record, 
252 but I thought probably it was incompetency. 
Q. That is, that that was the reason alleged for discharging 
him ? 

A. Yes, sir; as we had a good many cases at the time of this, I 
couldn’t always remember. 

Q. Did he wait for you to look up the record or refresh your 
memory at all? 

A. No, sir; I told him if I got a chance and time I would look 
up the record and let him know positively. 

Q. You may state if there were, as a matter of fact, a good many 
engineers discharged at that time. 

A. There was a good many changes in the yard.. 

Q. How many engineers worked on this division during that 

ear ? 

A. Probably about fifty. 

Q. There are frequent changes in the corps of engineers, are 
there not? 

A. Yes, sir. 

Q. So it is impossible to remember at once the reason assigned 
for the discharge of any man within a year or two before ? 

A. Simply impossible. 

Q. About how many are discharged each year, on an average? 
A. Well, we have probably had from thirty to forty the last year, 
of changes. 
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Q. About thirty or forty changes every year ? 

A. Yes, sir. 

Q. As I understand you to say, while you discharged Mr. Bassett, 
as a matter of fact, as master mechanic, it was not from any reason 
that emanated froin you? 

A. Yes, sir. 

Q. What you meant to say was that the person who requested 
you to discharge him assigned that reason ? 

A. Yes, sir. 

Q. Did you pretend to state to him any view of your own 
253 as to his competency or incompetency ? 
A. No, sir. 

Q. And he didn’t ask you for it, did he? 

A. No, sir. 

Q. When you had seen the record you found it was not for that 
reason ? 


A. No, sir. 
Q. That was all there was of it? 
A. Yes, sir. 


Q. He subpcenaed you here as a witness, didn’t he? 

A. Yes, sir. 

Q. When you informed him what the facts were he didn’t call 
you. When did you inform him what the facts were about this 
man’s discharge? 

. I couldn’t exactly tell; a day or two ago. 

Was it yesterday? 

. It was later than yesterday? 

Was it to-day? It was earlier than yesterday, was it? 
Yes, sir. 

Was it since the trial of this suit was commenced ? 
No, sir. 

Since you were subpoenaed ? 

No, sir; not since I was subpcenaed. 

Did you inform General Wilson of the cause of the discharge 
before he subpeenaed you or after ? 

A. Before. 

Q. Then he subpcenaed you after you had informed him? 

A. Yes, sir. 

Q. About how lung was it after he had asked you at the shop be- 
fore you informed him of the truth of the case? 

A. Only this morning. 

Q. It was then, was it, you told General Wilson you had 
254 looked at the records and incompetency was not assigned 
there as a cause? 

A. Yes, sir. 

Q. Do you wish to retract any of your opinions as to Mr. Bassett’s 
work as an engineer ? 

A. No, siz. 

Q. You still adhere to them ? 

A. Yes, sir. 

Q. Judge Wilson has interrogated you in regard to whipping a 


© fi POPO PO > 


160 THE NORTHERN PACIFIC RAILROAD Co. YS. 


man off the cars. You state that would be bad judgment, whipping 
a man off the cars like a whip-snapper ? 

A. Yes, sir. 

Q. Have you ever seen any work of that kind? 

A. No, sir; never seen it. 

Q. That don’t relate to stopping an engine to keep it under con- 
trol, does it ? 

A. No, sir. | 

Q. It would be good judgment to stop an engine to keep her 
under control ? 

A. Yes, sir. 

Q. Supposing, further, the case Mr. Bassett found himself in that 
night with men he didn’t know—brakemen who had been at work 
in the yard only a day or two so far as he knew—was it his duty to 
check the engine and keep it under control or leave it all to the 
brakeman ? 

A. It was his duty to check the train, as any man would have 
done. 

Q. Wouldn’t it have been recklessness and misconduct if he had 
left the whole thing to Mr. Mares as to how far he should go and the 


speed ? 
A. Yes, sir. 
Q. Not knowing Mr. Mares; having a slight acquaintance as he 
did ? 
A. Yes, sir. 
255 Recross-examination by Tuomas WILSON : 
Q. Was it his duty to check it slowly or rapidly ? 
A. You can’t check an engine slowly. 
Q. You swear to that positively ? 3 
A. You might just as well check the shot out of a gun. 
Q. You swear to that positively ? 
A. Yes, sir. 
Q. You must just shoot it off as fast as it can go? 
: A. When you reverse an engine it jerks the train every time, no 


matter how you handle it. 


: Redirect examination by W. P. CLouaH: 


Q. Is it possible to reverse an engine in any way without taking 
the slack out of all the cars? 

A. No, sir. 

Q. Did you ever see a case where it was done without that? 

A. No, sir. 


| Recross-examination by THomas WILsoN: 


Q. A train of cars never stopped slowly or gradually, then, did it? 

A. They do with a break on. 

Q. They never do without a brake stop gradually or slowly? A 
train of qats ever stops slowly ot gradually unless they have a 
brake on, do they ? | 
A, T don’t Know what the meaning of that bs. 
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Q. Does a train of cars ever stop gradually or slowly that hasn’t 
a brake on? 
A. Certainly. 


256 Redirect examination by W. P. CLouan: 


Q. If it stops by the reversal of the engine, does it? He says 
does a train ever stop slowly unless the brake is on; you answer that 
b af it does. Now, I ask you if it can be stopped slowly or carefully, 
provided it is stopped by the reversal of the engine ? 

A. No, sir. 

Q. It may be stopped without the reversal of the engine by letting 
it run far enough ? 

A. Why, certainly, if you don’t care where you are going. 

Q. If you are willing to let it run as far as it will ? 

A. Yes, sir. 

Q. If it is necessary to stop short within a comparatively short 
space and you have to reverse the engine it always takes out all the 
slack of the cars? 

A. Yes, sir. 

Q. Are not freight cars always constructed differently in regard to 
stopping from passenger cars? Is there any difference between the 
effect of a sudden stop upon passenger cars and freight cars from the 
manner in which the two are constructed ? 

A. There is. 

Q. What is the difference? 

_ A. Simply the reason there is a brake used. 
a Q. Isn’t there another difference in respect to the platform. 
A. Oh, yes; have extending springs. 
Q. Are there any of those in freight cars ? 
A. No, sir. 
Q. Freight cars are connected together by links, are they not? 
A. Yes, sir. 
Q. With a space between the ends ? 
A. Yes, sir. 
207 Q. Whenever there is a stop or start of freight cars they 
always come together, don’t they ? | 
A. Yes, sir. 


LEvI GREER, called as a witness in behalf of the defendant, being 
first duly sworn, testifies as follows: 


Direct examination by W. P. CLouanH: 


Q. Where do you live? 

A. Fargo, Dakota Territory. 

Q. What is your occupation ? 

A. At present, yardmaster for the Northern Pacific Railroad Com- 
pany here in this city, the city of Fargo. 

Q. How long have you been engaged in that employment ? 

A, About six months ot a little over. ee 

Q. How many years’ experience have you had in nailpoading ? 
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A. 1 have tried to have a little experience; varied sometimes; a 
little over 33 years, 

Q. On what railroads in the country have you worked ? 

A. Illinois Central, Toledo, Wabash and Westerti, Chicago, Rock 
Island & Pacific, Kansas Pacifie, Denver & Rio Grande, Denver & 
South Park, Denver, Longmont & Northwestern, and Northern 
Pacific. 

Q. In what capacities have you worked on these several roads? 

A. First, ringing bell when a boy on the left-hand side of the 
engine; then braking; from that to firing and running an engine; 
back to braking again; run a freight train; run a passenger train ; 
superintendent; yardmaster; run a passenger train, and I don’t know 
what. 

Q. You have occupied numerous positions ? 

A. Also acted as master mechanic and had full charge of motive 
power for over a year. 

Q. How many years’ experience have you had as yardmaster ? 

A. A little over four nad a half. 

Q. On what roads? 
258 A. Four years I was yardmaster and trainmaster for the 
Rock Islaind folks—Chicago, Rock Island & Pacific—and then 
six months for the Northern Pacific folks. 

Q. Whereabouts on the Rock Island & Pacific? 

A. I hadn’t any home, sir. 

Q. How many years were you brakeman altogether? 

A. It’s pretty hard to tell; I can’t tell. 

Q. Well, give us an idea. 

A. Not to exceed two, I don’t think. 

Q. In handling cars in such a yard as this, in switching, state 
whether or not the movement of those cars is attended with more or 
less jars and jerks? 

A. Why, certainly so, in switching; if you wish T should go on 
and explain about it? 

Q. Certainly, I wish you to explain. 

A. In the mode of switching nowadays the transportation becomes 
such a demand—such a rush—upon us that we cannot handle them 
with gloves on; in other words, we cannot handle them very care- 
fully and move them just so; we have to go ahead a pretty good 
jog, reverse and go back the other way, and so on and so forth—first 
one side and then the other. If we would take it the way we did 
twenty-five years ago wouldn’t get the yard clear in a week, the work 
we do now in a day. 

Q. Are those facts true on all the leading roads in the country ? 

A. Yes, sir; all the roads I know of. 

Q. Not confined to the Northern Pacific railroad ? 

A. No, sir. 

Q. In order to handle the cars and make up trains it requires great 
promptness ? 

A. Yes, sir; on the part of everybody. The engineer handles the 
engine ome: the man that throws the switch throws the switch 
promptly, and keeps his eyes wide open if he wants to get work from 
the company. 
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250 Q. It would be impossible to do the work in a slow 
manner? 

A. It would be impossible to be done very slow—everybody be 
swearing ; couldn’t get over the road. 

Q. Is there anything in switching in the yard that requires the 
brakeman to ride on the top of freight cars? 

A. It ain’t so considered that there are men required to stay on 
top of freight cars in the yard switching as they are on the road. 
Once in awhile, when there is a little going down of a little , grade, I 
always tell the boys to ride the car down in so it won’t hurt the cars 
below it. 

Q. Now, in the movement of cars in the yards, is it necessary and 
is it customary to check them or handle them with the use of 
brakes ? 

A. No. 

Q. How is that usually done ? 

A. Usually done by the parties handling the trains, the switchman 
and the fireman of the switch-engine or yardmaster, whoever is in 
charge, watching the movements of the train and the rapidity by 
which they are going, and stopping in time so you will think such a 
speed will run to such a place. 

Q. What checks the motion of the cars; is it the setting of brakes 
or something else? : 

A. Why, the engine reversed—the reversal of the engine. 

Q. Is it or is it not the common practice in yards generally in the 
country, including the Northern Pacific yard here, to check the mo- 
tion of cars and stop them in the method spoken of—that is, reversal 
of the engine? 

A. Always so. 

Q. If a. brakeman is riding on the top of cars that are being 
switched in the yard what has he a right to expect in regard to the 
movements of the cars? 

A. If he is what I understand by a brakeman that’s capable of 
switching in the yard—understands anything about it—recommends 

himself to a vardmaster, he has a right to look out for the 
260 train to be jerked right out from under him most any time. 
Q. That is your judgment of what he has a right to expect. 
What do you mean by having a right to expect the train will be 
jerked right out from under him any time? 

A. I meant this: A man on top of a train—he is supposed to 
know, if he is what he claims to be, a practical railroad mun and 
switchman—he is supposed to go on top of that car with the expecta- 
tion of that engine to be tipped over any time with a full head of 
steam on. 

Q. You don’t mean he actually expects to have the car jerked - 
from under him ? 

A. Nor I don’t mean he will have lightning strike him. 

Q. You didn’t mean: he had a right to expect to be jerked off? 

A. No, sir; not if I did say so. 

Q. Are brakemen ever required to be in that position of having 
the train jerked out from under them ? 
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A. No, sir. 

Q. Now, in the movement of cars, what has a brakeman gota 
right to expect on the top of freight cars or freight cars being moved 
in the yard by a switch-engine, in regard to the movements of the 
cars? 

A. A brakeman, generally, getting on top of a train, he hasa 
right to expect at any moment, and, as I said a moment ago, the 
sudden reversal of the engine, more especially a switch-engine In 
the yard. We claim to have that engine wide open must of the 
time to do the work quick and with rapidity—wide open and re- 
versed—the steam not shut off, as you would on the road ; just han- 
dle the lever with the steam wide open, usually working like sixty— 
steam up; the engineer gets a signal that will necessarily necessi- 
tate the train stopping right sudden ; he has no right to get up there 
and stand like a great 'gawpey. Take brakemen who exercise care 
and look out, and they never get throwed down—never get thrown 
off their feet—never get throwed down. 

Q. Has a brakeman a right to expect when he is on top of moving 

cars at any time that those cars won’t be stopped suddenly ? 
261 A. He has a right to be on the lookout any second ; you 
can’t tell where or when. 

Q. Is it not the duty of a careful brakeman to be always expect- 
ing, When he is on top of a car, a sudden arrest of the motion of the 
car ? 

A, It has always been my practice to charge my men—— 

Q. Tam speaking about Loakamen generally—in the practice 
every where—switching in the yard, 

A, Tt is their own personal lookout, and it is a caution by me, | 
would say, and understood by practical railpoad men, when they go 
switehing around a train, they have to have a good hand-hold to 
get on top, and when they get on top to look out for a sudden jar 
for anything Chat may come ap we to 

Q. Twill ask you i there is anvihing about the moving of ers 
iy the Vand Chat requires that? ts it possible to arnange beforehand 
A MOTI ORs Th the vand just when the cars belag moved by the 
awiteh-engine will be cheeked up ? 

A, Na, Say 

Q. UES iaposstble to make any such arrangement? 

Av Tt is impossible to have any idea ahead, unless you tell the en: 
yineer to go down there very slow, get ready and step; then you ean 
snow what you are golag to do, 

(4. Supposing the orders given to au engineer is to simply move 
ears a certain distance ? 

A, Then the brakemen in charge or around that engine are sup- 
posed to look out for that engineer to tip it right over suddenly, or 
go ahead suddenly a great deal faster than he was—just as fast as 
that engine will run, 

Q. State about how many men work generally in a gang in the 
yard together. 

A, Some roads have more, some less. When I came here last 
winter and took the yard they had four men with the engine—one 
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foreman and threehelpers. I reduced it, and gave them two 
262 helpers and a foreman. 
(). Are there always more or less men engaged in moving 
cars at the same time? 

A. Some roads where there is not so much work they have only two 
men, a helper and foreman. I have hardly ever seen a force of men, 
with one engine in a yard switching—Toledo, Chicago, Cincinnati, 
or anywhere—with over four, what is called a full crew. 

Q. State if in the process of switching the engineer has not a 
right to expect a signal to stop or check at any time from any of 
those men. 

A. Any moment; supposed to sit there looking, and when he gets 
a signal to stop he stops. 

Q. Is there anything in the rules of the yard in switching that 
the engineer is only to receive the signal to stop from any one of the 
men? 

A. He has a right to receive a signal to stop from any of those 
men working with him or anybody else who may come up in front 
of him; two crews switching in the yard—if the crew in the lower 
yard sees he is coming into anything he has a right to take a signal 
from them. He has a right to take a signal from anybody. 

Q. Is it customary to do so? 

A. It is. | 

Q. If one of the two brakemen in a crew switching went on top of 
acar and one somewhere else, and the yardmaster, under the usages 
of the vard, would the brakeman on top of the car have a right to 
expect that there wouldn’t be any stop without a signal from him to 
the engineer to stop? The man on top, you say, is supposed to give 
thesignual, Task vou Ifa man nding on top of a freight ear, a brake: 
Maan, In switehing, has any right to suppose the engineer wouldn't 
stop whless he Limself gave the signal for him to stop? 

Ay He has no right to presume any sveh thing: Knowing any: 
thing about switching, he ought to look any moment &e the man at 
the switeh, his foreman, the yardmaster, or prartaer with whom he 
is braking, vot on top, ar the men anywher to give a signal te 

SUN AN | 
Q. Suppose a man tn switching cans in the vand, a brake: 
man, should mount the tap ata theight oar while the oar was 
in motion and belvag switched, and should not be proprared at all 
times for a sudden arrest af the mation af the cars, wauld or would 
not that be negligence on his part? Suppose, in switching in 
the yard, three cars are eut out and are being shifted by the en- 
rine, in order to bring out more properly, then, the facts that have 
n shown in this case, and one at the brakemen mounts up on 
one of the cars and stands up there; if that brakeman, while.stand- 
ing on the top of the car while the car was being switched and 
moved by the engine, should at any moment not be prepared for a 
sudden stop of the cars, would it be carelessness or not on his part 

to bein that unprepared state? 

A. I should call it so. I should call it carelessness not to be pre- 


pared to be ready to be stopped any second. 
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Q. How would that be considered among the best railroad men ? 

A. If I was a sporting man I would gamble on it there is a case 
of carelessness. 

Q. From your knowledge ? 

A. It is carelessness, from my knowledge. 

Q. That comes from the fact he must expect the signal to be given 
at any time by some other party” 

A. That’s so. 

Q. That’s true, is it? 

A. That is true in all cases I have seen in the yards. 

Q. Suppose there are signals given to an engineer who has hold 
of three cars to move them, to back them six or seven car-lengths, 
by a brakeman; the engineer hitches onto the cars and the brake- 
man gives the signal to back six or seven car-lengths; who has the 
right to determine at what speed those cars shall be backed—the 
brakeman or engineer ? 

A. Well, that’s a kind of knotty question to answer, Just there? 

Q. 1 am speaking about the practice in the yard; who con- 
264 trols the speed of the engine; does the brakeman control it? 

A, The brakeman had ought to control it, The engineer 
controls it: to a certain extent; the brakeman gives him the 
signual— 

Q. Tam speaking about a general signal; for instance, to back a 
cerkuln number of car-lengths without any indication of the speed 
he shall do it in. 

A. The engineer has got it under his control then; if he don’t get 
a signal before that he runs along a pretty good jog. 

Q. Before what? 

A. When he gives the signal; when the brakeman un top gives 
the signal, or on the ground, it don’t make any difference which, to 
back up a certain given distance, about seven car-lengths, say, the 
engineer has control of the speed he shall use. He runs it as fast as 
he wants to. He will usually run a pretty good jog four or five cars, 
but he will easy his speed before he gets there. He has control of 
it there; is supposed to have; does have. 

Q. Is it or is it not always the duty of the engineer handling cars 
at night in the yard to exercise his judgment as to the safety of the 
speed in which he moves his engine ? 

A. It is his duty, certainly. 

Q. Can anything relieve him of that duty ? 

A. Nothing that I know of. 

Q. If an engineer, in backing cars in the yard in the process of 
switching, is moving at any time too rapidly, state whether or not 
it is his duty to check the speed of his engine and bring it under 
control. 

A. It is his duty, certainly. 

Q. State, with a careful brakeman, conducting himself as brake- 
men ordinarily do, is there any danger in standing on the top ofa 
car that is being switched in the yard, at a rate of speed, say, from 
five to six miles an hour, in the reversal of an engine with steam on. 
A. You wish I should state if there is any danger to a careful man 
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on top of the train that understands his business, with the 
265 engine run at the rate of six or seven miles an hour, tipped 
over with the steam on? 

Q. Yes, sir. 

A. I shouldn’t think there would be a bit of danger, or running 
at fifteen miles an hour. 

Q. In your experience as a railroad man have you ever known a 
brakeman, using customary care and skill, riding on top of a car, 
being thrown from it by reason of the reversal of the engine when 
moved at the speed you have mentioned ? 

A. Never in my life. 


Cross-examination by Tuomas WILson: 


Q. Since the court adjourned here last night some of you went to 
work to make an experiment in the yard here on this, didn’t you, 
to see how it would affect a man—how it would throw him—if you 
stopped, running at a certain rate of speed ? 

\ Do you wish I should answer that, sir? 

Q. Yes, sir; that’s the reason [ask you any question. 

A. Yes; I believe that was the understanding, to take this identi- 
cal engine and try what effect she would have handling so many 
CUTS, 

Q. You did it last night after the court adjourned, and took from 
that—between that ad dark—to experiment and see what effect it 
would have, did you? | 

A, I don’t know what time your court adjourned, sir; but along 
about dark we tried it. 

Q. Who was with you? 

A. There was Mr. Clough, and, in fact, I don’t know just how 
many. 

Q. The master mechanic, who testified here yesterday, was he 
there? 

A. Yes, sir; I don’t know whether he testified or not. The master 
mechanic of our shops was. 

Q. Who else was there? 

A. Well, now, I can’t tell just how many was there; there 
266 was quite a good many. 
Q. Go on and tell all that you remember. | 

A. There was the men belonging to the crew; was all the extra 
ones I know. 

Q.. Belonging to the crew in the yard ? 

A. That was switching on that engine. 

Q. What engine did you use? 

A. Engine number two, switch-engine, if I remember right. 

(By counsel for defendant :) 128? 

A. 129. 

Q. You thought it was 52 until the counsel told you, did you? 

A. I forgot myself. They were both in there together. I wasn’t 
certain which it was. 

Q. You are now certain, after the counsel speaks, that it was 129? 


A. Yes, sir. 
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Q. You took 129 last night in the yard, got some men on top and 
you run her along with three cars,and you stopped to see if it would 
throw them off? 

A. Yes, sit, 

QQ. These men Knew you Were trying to see if you could throw 
thon off? 

Av T bee pardon: TP givess not, 

QA You were backing ap and dow Ehere aiaking experts of 
this Kind, werend you ? 

Ay Yea sti } , 

Qi Nowe you think Chose men were se shapid Chey dda d Knew 
What vor Were doatag? 

A, Nay st 

QQ De vou think a man standing there and getting ready ta see 
if ver would shoot him off would be past as likely to &lbas if it 
CAME VREXpectedly and suddenly like that, de you % 

A, T think these gentlemen didn’t Know what we was tov. 
WT sing to do. 
Q. Do you know they didn’t? 

A, T don't think they knew, 

Q. Weren't you just running back and forth experimenting ip 
this manner in the yard? 

A, Yes, siry we was, 

Q. You had these three men on top, and you think-they were so 
stupid they didn’t know what you were doing? 

A, No, sirs I don’t think no such thing, T ordered these men on 
top. 

Q. How fast did you run last night? 

A, Well, not having a speed-recorder on either of the cars, | 
couldn't tell you, 

Q. Well, vou are a pretty smart man; you and T won't differ about 
that: tell about how fast vou think they were ranning, 

A. Ob, they were running possibly ten or delve miles an hour, 

QQ. Will vou swear they were ? 

Ay Tshould think they wer, 

QQ. Wil vou swear they were Panning eight miles an hour ? 

Ay Tanderstand Tam ander oath. Phare taken anoath, Telaim 
T know what Fam doing Tam 2) year old TP clat and think 
_— PRMS’TRE Was Puna last night—=spelhe—12 av 19 ov 1 nalles an 
LOURA 

QQ Deo you swear positively that it was ranning as Ast as eight 
railes an hour? 

A. Yes, sir; I will swear positively that there was times last even: 
ing that engine and three cars was running, if they could have fol- 
lowed it right along at the height of speed, 12 or 13 miles an hour, 

Q. When you put on the reverse were they running at the rate of 
eight miles an hour, do you swear? 

A. I don’t know what point you are trying to get at. 

Q. It don’t make any difference to you; you are not here to de- 

fend this case, but to tell the truth. I ask you if, when the 
268 engine was reversed, they were running eight miles an hour? 
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A. I will expressly state—I realize that I am under oath—no 
matter who it hurts or rubs, that that engine, when I gave the 
signal myself to stop her, was running over twelve miles an hour, 
with a full head of steam on; at least [ told the engineer to do so, 

Q. Do you think an engine could be stopped quick enough in the 
yard to be dangerous? > | 

A, Not to a nailvoad aan that Knows all about it, 

QQ. Not to a ralldoad dan, an engine coukdat be stopped quick 
CWORRT TW the Vand to be dangerous? 

AL Yes, sid 

QQ "TRads your apiaion? 

Ay What's ay epraion, 

(4 Did vor ever see a case when an engine would jerk quick 
erogh when men were Th passenger cars te throw men over the 
sevts th the cars? 

A, Never in my Tf; never seen alsbrakes stop so as to de it, 

«Q You don’t think that can be done? 

A, T knew it isn’t done 

Q. Do you think it can be done? 

A, In my Judgment I don’t think an engine can throw a man off 
from his seat unless he is half drunk, 

Q. A good, carefal passenger that hadn’t taken a drop. Will vou 
swear that has not been done frequently and engineers have been 
discharged for that act? 

A, TL never did in my life, or ever heard of it, 

Q. Had you all three of these men on the last car? 

A. Yes, sir, 

Q. Well, then, according to your Judgment, it wasn't dangerous for 
Mares to be on the top of that last car at all? 

A. Who is this man Mars? 

Q. The plaintiff in this suit, the brakeman who was hurt; 
WY a“ your Siena it wasn’t dangerous for him to be there at 
all 

A, No, sits not necessarily sa, 

Q. Te wasn't at all! 

A. Oh, cortainly, it's dangerous every time you go around a rab 
road, Ts dangerous—those things—nd railed men Understand 
ww “Whavds what they hire out a 

QQ. Tes sah ordinarily gpreaking, bt it? 

A, Yes, siry there isn't ene quarter the danger that there ik come 
ta take ten ar fileen ears, because there is more shrek, 

(Ue woulda’ jerk hard enough te throw a man that was nota 
land-lubber ails even if you taka ten or fifeen it wouldu’t do it, 
would it? 

A. It would be more likely. 

Q. It would be perfectly safe, wouldn't it? 

A. No, not perfectly. Don’t understand me it would be perfectly 
safe for a man that hadn’t got his feet under him in good shape. 

Q. Take a man well built—straight, compact man, about 22 or ’3 
years of age, active, sober, and industrious—you say there would be 
to that man no danger? | 
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A. There hadn’t ought to be. 

Q. There wouldn’t be a bit, would there? 

A. A bit, you get that in there; there is danger to go auywhere 
near a train. It would be dangerous in that sense; it wouldn't be 
dangerous in the ordinary sense. 

Q. It wouldn’t be dangerous for a man knowing what he was 
doing hired by the company ? 

A. No, sir; not a bit. 

Q. Wouldn’t be any more dangerous than the ordinary every-day 
work of a brakeman? 

A. No, sir. 

Q. Then a man that did like this plaintiff wouldn’t be guilty of 

any dangerous or reckless act? 
270 A. He has got to look out. 
Q. You wouldn’t say, as a railroad man, that was a lack of 
ordinary care and prudence ? 

A. I would say, as a railroad man, any man around a train is 
supposed to use caution. Switching in the yard is more dangerous 
than on the train. 

Q. Fora man switching in the yard when they are backing down 
the track, when you don’t strike anything, to stand on the top of the 
car and look along the track, that is not any more dangerous than 
all other duties of brakemen, is it? 

A. Yes, sir, it is; because he is liable to be stopped—the engine 
tipped right over any instant. 

Q. When you don’t run against cars; when there is no necessity ? 

A. That’s the question I tried to answer. 

Q. That man is put on the car to see what is on the track, look- 
ing ahead? 

A. Not necessarily so. 

Q. He necessarily is often so, isn’t he? 

A. Not switching in the yard ; you can see just what you are doing 
the yard; without it is in the night he knows what is ahead of 

im. 

Q. Where it is in the night it would be proper for him to be there 
with a jlantern to see what was there ? 

A. It would be more proper to be down and run ahead to see 
wiat is ahead of him. 

Q. Isn’t it very frequently done, for a man to get on top of a car 
and look in the direction in which the car is moving ? 

A. No, sir; not customary. 

Q. You swear to that before the jury ? 

A. I say it is not customary to go on top of a car to look, and by 
a light, ahead. | 

Q. Will you swear that in switching cars in the yard ii is not cus- 

tomary for one of the brakemen to get on top of those cars ? 
271 A. They very often get on top to ride a car in. 
Q. Will you swear to this jury that it is not customary and 
ee for a man braking in the yard to get on top of cars that are 
veing switched onto a track from another track ? 
A. Sometimes to pull the pin and ride the car in—to ride the 
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train in; it's easier for them to ride in than to walk; quite a little 
distance; it's customary, 

Q. In fact, you see it every day in yards, don’t you ? 

A. Oh, yes, sir. 

Q. Very well; that that’s done every day is customary, isn’t it? 

A. Yes, sir; the custom, I presume. 

Q. That is customary here; did you ever know a yard—you seem 
to know as much as any man I ever knew about railroads, you have 
been on as many—did you ever know a railroad yard that it was 
not customary for brakemen under such circumstances to get on top 
of the cars? 

A. Under which circumstances ? 

Q. I have stated to you the circumstances; changing cars from 
one track, backing them down onto another with the switch-engine. 

A. Well, in certain circumstances they sometimes do it. 

Q. Did you ever know a yard in the world in which it wasn’t cus- 
tomary to do that thing? 7 

A. It is certainly customary to get on the train and pull the pins. 

e That is as safe as any work, running a passenger train or any 
other? 

A. In the yard ? 

Q. Isn’t it as safe as any other work they do in the yard ? 

A. Yes, sir; undoubtedly it is if he sits down. 

Q. Now, a man like you, that does everything you have illustrated 
to the jury this way, do you have men sitting down when you are 
jerking things around quick that way ? 

A. He hadn’t ought to. 
272 Q. Then it was his duty to stand up? 
A. Yes, sir; and to look out for being thrown off. 

Q. Then when Mares stood up here he was really at his duty, 
wasn’t he? , 

A. I suppose he was if he was working for the company. 

Q. Now, when you are backing down on a track that way in the 
night, in the dark, and you have three cars attached and the signal 
given, the engineer couldn’t know what was back of him, could he? 

A. No, sir. 3 

Q. The man that was on the back car at the rear of the train and 
had a lantern would be the man that would know about it, if any 
one? 

A. He knows as far as he can see, but in the night a man running 
on the ground—he would know more what was ahead of him. 

Q. The man that was on the car with his lantern could see quite 
a distance, couldn’t he? 

A. It’s owing to whether the electric light is shining in good 
shape or a full moon. 

Q. Where there was no electric light a man with a lantern on the 
car could see down the track a considerable distance ?. 

A. Around a sharp curve, both tracks on each side of him full of 
cars, he couldn’t see be but a little way. 

Q. Where the track wasn’t full of cars, couldn’t he see down the 
track quite a little piece? Now, Mr. Witness, you stated if a man 
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stood properly on the cars—took the proper precautions and stood 
like an intelligent brakeman should—there would be no danger of 
his being thrown off under such circumstances. Just illustrate. 

A. Gentlemen of the Jury: When he goes on top and all the 
while going up has got a good hola, a firm hold, with the supposi- 
tion, although he don’t see any occasion around that engine, and he 
is the only one, he thinks, with any power to give that signal 

Q. I want you to state to me how you would have him stand on 

top of the car to be perfectly safe. 
273 A. When he gets on top he stands in a brace, which would 
brace sideways or anyways, whatever position you happen to 
et in. 
: Q. Now, supposing he braced sideways in this way and the car 
was stopped real quick ; how — would he go off, do you think? 

A. He wouldn’t go off at all; if he had any bracing at all he 
wouldn’t. 

Q. You are sure he wouldn’t; you are sure of that, ain’t you— 
he wouldn’t go off at all? If he braced himself, now, for instance, 
he would have a right to expect him to increase the speed 

A. But in my statement you didn’t let me finish 

Q. I am speaking to you of your direct examination. Now, he 
would have right to expect anything most? 

A. Yes, sir; that’s exactly what he would have a right to—a 
sudden stop or to go ahead fast. 
~ Q. Very well, if he braces himself for a sudden stop he braces 
himself one way, doesn’t he? 

A. It don’t make any difference which way; if he is braced he is 
braced for everything, the same position. If I stand here on top of 
« train I can ride here and you can jerk them just as fast as you 
want to. 

Q. You could jerk the engine, then, just as fast as you wanted to 
and you could stand there. | 

A. Yes, sir. 

Q. Now, do you think there is another man in the world that could 
do that? 

A. Yes; lots of them. 

Q. Then no man who is a practical railroad man ever fell off a 
car, did he? 

A. Oh, the best of them fall off. Good swimmers drown. 

Q. How would he come to fall off—a practical railroad man ; you 
couldn’t throw him off; how would it be? 

A. It’s hard telling. Good swimmers drown, vou know. 

Q. State wheter you ever knew a car stopped so suddenly 
274 in the yard as to be dangerous. 

A. Why, every stop they make is dangerous—every stop 
they make in the world is dangerous—danger of draw-heads pulling 
out; danger of mashing in the draw-heads. 

Q. Toa man that stood properly on top did you ever know a 
train stopped so suddenly that it was dangerous? 

A. No, sir; I didn’t; no need to. 

Q. Well, you say there is no need to. Does a switch-engine in 
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the yard act more promptly than an engine that’s usually used on 
the road ? 

A. A good deal so; ten to one so. 

Q. Hence the quickness with which a train sometimes jerks on 
the railroad isn’t a tenth as much as this switch-engine could jerk 
in the yard ? 

A. Now, you want I should answer that question so it will be 
understood by the jury ? 

Q. Yes, sir. 

A. Any engine that’s doing the same kind of work, that’s got the 


Q. Didn't you state to me a minute ago that a switch-engine 
would jerk ten times as fast as n road-engine? 

A. Yes, sir. 

Q. If a switch-engine can jerk by turning it over suddenly ten 
times as fast as an engine running on the road 

A. She can’t do any more than an engine of the same size and 
valves with the same amount of steam, but they do do it. 

Q. Then if a switch-engine jerks ten times as fast it would jerk a 
train ten times as hard as an ordinary road-engine, wouldn’t it ? 

A. Yes, sir; as ordinary road-engines do, not as they can. We 
have got little engines here that haven’t any where near the power 
road-engines have. 

Q. How was it with 52? 

A. She hasn’t got the power road-engines have. 
275 Q. Hasn’t she quicker valve action, and if she has quicker 

: valve action isn’t that what makes the suddenness of the 
jerk ? 

A. It is in reversing with a full head of steam makes the jerk. _ 

Q. If an engine has a quick valve action isn’t that the thing that 
enables her to make the quickness of the jerk ? 

A. They build these ponies the same as you want a Morgan horse, 
not to haul a big load; they build them with quick motion and 
strong. 

Q. If she has quick valve action doesn’t — enable her to make a 
quicker jerk ? 

A. It does, but she hasn’t got quicker valve action than a great 
many of our other engines have. 

Q. Didn’t you state to me a minute ago these yard-engines have 
quicker valve action than the road- engines? 

A. Some of them do. 

Q. Isn’t that the rule? 

A. Switch-engines are built for the yard with the same style of 
valve and all that, only they are ponies—built on the pony aaa 
ple—to turn over and not hurt them. 

Q. Didn’t you state to me thata yard-engine has a quicker action 
than a road-engine ? 

A. Some of them. 

Q. How is it with 52? 

A. Very good valve action. 

Q. Quick valve action ? 
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A. Yes, sir; not any faster than some of the road-engines have. 
The heft of the engine is on the drive-wheels, while the road-engine 
is eased up on thetrucks. It is true they reverse a good deal quicker 
motion than they do on the road. You cut me off before I got a 
chance to straighten it out. 

Q. When they have a quick valve action isn’t that a matter that 
enables them to make a quick and sudden jerk? | 


A. Certainly; the quicker the valve action the quicker the ww 
jerk. : 
276 Q. Didn’t you state to me a minute ago that yard-engines 


had quicker valve action than road-engines? 

A, I say so. I say yet some of them have, some not. 

Q. Didn't you state that was the rule? 

A. No, sir; not always; some roads turn right in read-engines 
for switch-engines. 

Q. Now, last night when you were making this trial how many 
pounds of steam had you on? | 

A..I1 didn’t look, sir; the engineer can be got here mighty quick, 

Q. The quickness with which an engine will stop or jerk will de- | 
pend a good deal on the number of pounds of steam on? 

A. Well, when you get an engine up to about 110 pounds she will 
handle three or four cars about as quick as with 160. 

Q. Won’t the quickness with which you will stop a train depend | 
a great deal upon the number of pounds of steam you have on ? | 

A. On where? & 

Q. On the engine. 

A. Not necessarily, if you don’t give it to her. ae: a 

Q. No, but when, as you have stated, it is thrown open so as to 
give her all the steam you can ? 

A. She would slip; wouldn’t go at all; stand still and the wheels 
go around. 

Q. Then, according to your statement, the number of pounds of 
steam an engine carries would not affect the rapidity with which 
she would stop? 

A. If you give it to her right it is liable to. 

Q. Wouldn’t the quickness with which you will stop depend a 
good deal on the number of pounds of steam you have ou? 

A. It depends on how it’s used. I will take 110 pounds and 
handle a train more rapidly than you can with 160 and slap her 
right on; the engine won't hold down. 

Q. The number of pounds of steam you have on an engine 
277 gives the force to that engine ? 
A. If you apply it right to her, give it to her, 

Q. When vou do apply it to herthe greater the force is the quicker 
you can stop her, and the quicker you can make the jerk ? 

A, Certainly; that’s common sense; in a minute, 

Q. Then you say you don’t know the number of pounds of steam ; 
you had on last night ? 

A. No, sir; I didn’t look at the gauge. He ought to know what 
he is carrying, 

Q. I understood you, Mr. Witness, in your direct examination to 


SEE OER EE 


A a see cata 
sceateeetiaenaedliog oe 


RICHARD MARES. 175 


say that the brakeman ought to regulate the rate of speed in switch- 
ing; did you say so? 

A. They very frequently do. 

Q. Didn’t you state that they ought to; didn’t you state that the 
brakeman ought to regulate the rate of speed in switching? 

A. Well, they very frequently do. 

Q. Didn’t you state in your direct examination to Mr. Clough 
that the brakeman ought to do so? 

A. The brakeman, or fireman, or yardmaster, or engineer, the 
men at work with the engine, have perfect control of that engine ; 
he watches their motions; if he is running too fast, afraid of run- 
ning into anything, they give him a signal; he regulates the steam ; 
shuts it off and puts it on as he wants to. 

Q. He puts it on or shuts it off in accordance with their signals? 

A. He ought to. 

Q. The engineer puts on steam and regulates the speed according 
to the signals given to him by the brakeman ? 

A. He ought to. 

Q. If he don’t do that he don’t do his duty, does he ? 

A. No, sir; he ain’t tending to his duty if he don’t watch the sig- 
nals and obey the signals as soon as he can. 

Q. You say if they want him to goslow they make a motion 


‘278 to have him go slow; if they want him to go fast they make 


a motion to him to go fast, and when they want him to stop 
they signal to him to stop? 

A. Yes, sir. 

Q. All persons in the yard would understand that was so? 

A. They always understand that; yes, sir; the engineer don’t 
oftentimes get the signals, and the fireman gets them and gives them 
to him. 

Q. Sometimes the brakeman stands in front and gives them to 
him ? | 

A. Yes, sir. 

Q. Sometimes stands on the back part of the switch-engine to re- 
peat the signals ? 

A. Yes, sir. | 

Q. But wherever it is done the brakeman gives the signal and 
the engineer, in pursuance of the signal, regulates the speed of the 
engine ? 

A. Not always. 

Q. That is his duty, you say ? 

A, Not always; sometimes the conductors have to give the sig- 
nal; don’t have anybody to pass it, but ordinarily it is the brake- 
man; In switching in the yard it is sometimes one and sometimes 
another, 

Q. The crew that is with the engine has control of that engine 
and regulates the speed as they want it to run; the one that gives 
the signal gives it and he obeys the signal ? 

A. If he don’t see somebody else reverse that signal quick, 
Q. You say he always does it? 
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A. I say if he don’t get a signal from some other source to stop 
it—change it. 

Q. But where he gets no signal from any other source it would 
be his duty to obey that signal ? 

A. Without he finds something wrong on his engine and tips her 
over to save himself. 

Q. If he was making a collision or running over a man, then he 

would take any hazards to avoid the danger ? 
279 A. Yes, sir. 
Q. Where there are none of those, then he obeys the signal 
given ? 

A. He obeys generally the signal given. 

Q. He follows the back-up signal until somebody says stop, and 
he follows the stop signal until he is signalled to go ahead. From 
that you would understand that he is under the men in the yard? 

A. Yes, sir. 

@. Say this is the engine. Here is the engine here and him on 
one side or the other looking out on the side? 

A. Yes, sir. 

Q. And the fireman on one side so that he can look out, can look 
ahead or back or along the side, so that he can see signals wher- 
ever they are given, and whenever he gets a signal he gives it to 
the engineer? 

A. Yes, sir. 

Q. On each side? 

A. Yes, sir. 

Q. If they are'‘moving backward always looking backward ? 

A. Yes, sir. 

Q. Always looking in the direction they are going ? 

A. That is his duty; yes, sir. 

Q. To the person that would be back here giving the signals, one 
on one side and one on the other, would be looking to that person 
for a signal what to do? | 

A. Ought to. 

Q. If he didn’t do that he would be violating his plain duty ? 

A. Without sometimes his pump or indicator bothers him. 

Q. If the pump or indicator bothered him it wouldn’t be his duty 
to do that; but where there is nothing the matter with the pump 
or indicator it would be his duty to obey those signals, wouldn’t it ? 

A. By all means to obey the signals. 


280 Redirect examination by W. P. CLouacH: 


Q. You say the engineer should be governed in the speed of his 
engine by signals. Now, suppose an engineer was backing up with 
three cars in the night in the yard on a track where he didn’t know 
what was in front of him, and the signal given was either to back 
or say to back six or seven cars, would that require him to go fast 
or slow or at any particular speed? 

A. Not necessarily so. 


(The plaintiff objects.to this question upon the ground that this 
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has all been gone over, which objection is sustained, to which ruling 
defendant excepts.) 


Q. If an engineer were backing three cars, say, with any head of 
steam on which he is capable of carrving, and a brakeman were 
standing on the rear of the car—one of those cars of the rear car— 
and was using usual care and diligence that is customary for brake- 
men to use under such circumstances, could the reversal of the 
engine with any head of steam be dangerous to that man? 

A. I wouldn’t think so; no. 

Q. Now, the learned counsel has asked you about some experi- 
ments that were tried last night; will you please state what was done 
and who were present? 


A. There was myself, Mr. Clough here, and Mr. Rupert and Isaac .- 


Teede, foreman of the engine 
Q. Who is he, do you say? 
A. The foreman of the engine that we worked last night, Harry 

Smith or Harvey Smith, and the other young man’s name | have 

forgotten. 

Q. What is Smith? 

A. Braking on that engine, and the other man is braking on that 
engine; Mr. Galvin, who used to be conductor on the road, he stood 
by; in fact two or three others; I can’t tell their names; I know 

their faces if I see them ; this Teede and both brakemen was 

281 there and on top of the train. 

Q. What did you do? Just explain what was done. 

A. I told this man Teede, the foreman of the engine, and his two 
men to get up on top of the train; I didn’t say what I was going 
to do—where I was going to go. 

Q. As far as vou know, had they the slightest intimation of what 
was going to be done? 

A. Not the slightest in the world; any more than I have that 
somebody is going to shoot me. 

Q. They got up, as you have stated, on one of the cars? 

A. I told the engineer to go up and run down by the crossing—we 
was working down by the freight-house—and to come back about as 
fast as he could. I says, “Just about as quick as you come opposite 
of where we are I will give you a signal to stop with a full head of 
steam on.” He done it. 

. Q. Did you see anything dangerous? 

A. I didn’t see the boys move any. I didn’t see them shake 
around any. I didn’t see but what they had their feet under them 
in good shape. I told him to run ahead and stop her the other way. 
I tuld him to come back and stop her without any steam on ; also 
to come back and reverse her both ways. He came back running 
about ten or twelve miles an hour. He reversed her and stopped 
her and then tipped her over the other way. 

Q. What do you mean by tipping her over? 

A. That’s a common phrase for reversing an engine. 

Q. How many times was that tried? : 
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A. I couldn’t say exactly; fouror five. I didn’t keep track of the 
times. 

Q. What rate of speed was used ? 

A. In my honest opinion, he was running along ten or twelve or 
thirteen milesan hour. I didn’t tell the boys what | wanted. They 

didn’t know what I wanted to do with the cars. 
282 Q. In such a case as that is there any difference in a train 
of three cars or ten or fifteen ? 

A. A great deal. 

Q. What is the reason for that difference ? 

A. There is so much slack in the links and pins. The more cars 
vou have the more slack you have in the train. Take a train of 
forty or fifty cars and you have almost a half a car-length of slack. 

Q. Where did you stand—were you on the ground ? 

A. I was on the ground pretty well west—back from the switch. 

Q. State if you know the engine 52 and the engine actually used 
last night in the experiment ? 

A. Engine 129 was used last night; I calculated to use 52. 

Q. Is there any difference between 129 and 52? 

A. Mr. Rupert is here; he can tell. 

Q. Would there be any difference in the effect of such an experi- 
ment between 52 and 129? 

A. I shouldn’t think there would be a shade; I shouldn’t think 
there would be a bit. 

Q. In trying that experiment, when the engine was reversed with 
steam on near us, coming just about opposite from where you stood 
on the ground, was there any jar that appeared to have any partic- 
ular effect upon the men standing on the car? 

A. Not as I could see. I stood close by them, almost as near 
— gentlemen and you—as far as from here to the stove, pos- 
sibly. 

Q. When there was a double reverse ef the engine with steam on 
what effect did that have? 

A. It made tne men rather nerve themselves in that position— 
that way. 

Q. Which way did they go, then—backwards or forwards ? 

A. Towards the middle of the car. 

Q. The effect, then, of the double reverse wasn’t to throw tehm 

forward, but backward ? 
285 A. Yes, sir. 

Q. And the effect of the single reverse with a full head 
of steam was apparently nothing that could be noticed from the 
ground ? 

A. Apparently not on the men. 


Recross-examination by THomMas WILSON : 


Q. Tine double reverse threw them back towards the center of the 
car and the single reverse didn’t move them a bit ? 

A. I didn’t say it throwed them back; I beg your pardon. 

“2 op the effect of the double reverse was to throw them back- 
ward ¢ 
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A. It would be if they had fell. 

Q. You say it was, then, last night. Didn’t you so answer your 
counsel ? 

A. I didn’t say they were throwed at all: 

Q. Didn’t you answer your counsel that when there was a double 
reverse it threw them backward toward the middle of the car? 

A. The tendency would be that way. 

Q. Didn’t you say it did? 

A. Not that 1 know of—that I said so. I didn’t say it throwed 
them at all. I said the tendency was that way. My answer to the 
gentleman’s question was the tendency was to make them nerve 
themselves. If they had fell at all it would be towards the middle 
of the car, not towards the end. 

Q. Who gave the signal to stop that car, to make the reverse 
either way or both ways ? 

A. I did. 

Q. Where did vou stand ? 

A. I stood right—possibly ten feet from the side of the track. 

Q. How near to keen the train was at the time? 

A. The train was coming towards me. 

Q. How far was it from you ? 
284 A. The train was coming towards me going west; the en- 
gine was on that end of it; the three cars was coming towards 


me; the first car where the men stood was, of course, next to me. 
Q. How did you give the signal to the engineer—this way ? 
A. Well, I come this on it. 
Q. That’s the right signal to use? 
A. That’s one of the signals. 
Q. Yardmen would understand that was to stop ? 
A. Yes, sir; they would. 
Q. How far were you in front of the train when you did that? 
A. Well, I was not—the train was almost directly across. I 


wanted to stop it opposite of me; was almost directly opposite from 
me. 

Q. How far were the men on top of that car from you when you 
gave that signal? 

A. A little to the west; about opposite to me. 

Q. Looking right at you? 

A. I don’t know; I didn’t watch them to see. 

Q. Then they didn’t know that engine was going to stop then at 
all. That’s all, sir. 


Harvey SmirH, called as a witness in behalf of the defendant, 
being first duly sworn, testifies as follows: 


Direct examination by W. P. CLoucHu: 


Q. Where are you living now? 
A. Fargo. 

Q. You are employed in the yard of this company ? 
A. Yes, sir. 

Q. Are you the foreman of the gang here? 
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A. No, sir. 

Q. You are a brakeman? 

A. A helper; yes, sir. 

Q. How long have you been at work in this yard braking ? 
285 A. Seven nights. 

Q. You have had previous experience in braking in yards ? 

A. Yes, sir. 

Q. Whereabouts ? . 

A. I switched for the St. Louis Bridge Company and in the south- 
eastern yard in East St. Louis. 

About what period of time? 

. Have I been railroading ? 

. Yes, sir. 

. Since the winter of 1872 and ’3. 

About ten years? 

. Yes, sir. 

. You are accustomed, then, to the way business is dune in some 
of the principal yards in the country ? 

A. Yes, sir. 

Q. Those yards are important vards that you speak of? 

A. The Bridge Company’s yard is the most important, I think ; 
more or less important. I have worked in the most important I 
have seen. 

Q. A great many roads come into that? 

A. Yes, sir. 

Q. State if you are acquainted with the customs and methods of 
switching and handling cars in railroad yards. 

A. Iam. 

Q. What is the practice in handling cars in yards; is it customary 
to handle them swiftly and promptly, or otherwise? 

A. Swiftly. 

Q. State if that is necessary. 

A. Yes, sir. 

Q. In respect, now, to the duties of brakemen riding on the top of 
cars in yards to look out and be prepared for the checking of the 

speed of trains, and so forth, what are the duties of brake- 
286 men in that particular? 

A. Well, whenever a man gets on top of a car in the yard 
he looks for something of the kind; he ought to; he can expect it 
whether he gets it or not. It is very seldom a switchman gets on 
top of a train todo any riding unless they are moving from one yard 
to another. He has hold of the side and never gets on top. Well, 
yes, he gets on top; I will take that back. It’s very seldom he ever 
does so; it ain’t expected of him. 

Q. The general practice being to move along the side of the car 
or in front of it? 

A. Yes, sir; catch onto the side ladder, step onto the brake-beam, 
catch on the brake-staff, step on the brake-beam, and hold onto 
the brake-staff. : 

Q. What is the brake-beam ? 
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A. It’s a beam of wood that goes across in front of the wheels, that 
acts as a binder on the wheels when you put up the brakes. 

Q. Sometimes they stand on that, you say ? 

A. Yes, sir. 

Q. Then, as I understand you, getting on top of a car to ride is 
not a usual thing? 

A. Not for switchmen ; no, sir. 

Q. How is that with the other men handling cars in the gang 
switching in the yard; is the rule any different ? 

A. Well, in other yards—in the Bridge Company’s yard in St. 
Louis—I don’t think I ever was on top of a car while I was there. 

Q. I am speaking about brakemen in the crew. 

A. On the road or on a freight train? : 

Q. No; in the yard. A man whois braking, switching, doing 
anything in the yard such as brakemen usually do; what is their 
custom ? 

A. I was only on one car last night, I think, in doing the work. 

Q. I am speaking generally. 

A. Well, generally his duty is on the ground, giving signals, 
287 __—i pulling pins, and cutting cars. 

Q. Now, supposing he does get up on a car and stand, has 
he any right to suppose at any time that the engine may not be sud- 
denly stopped or started or the speed suddenly increased ? 

A. Well, he ought to expect it. 

Q. Has he any right not to expect it? 

A. No 


Q. State what his duty isin respect to being prepared for sudden 
checking or stopping of the speed at any time. 

A. Well, the way with myself, I am on the lookout for it. 

Q. Well, how is it among railroad men generally ? 

A. Well, I can answer that by saying that among railroad men 
generally they don’t ride on top of cars. 

Q. But if they do get up there what do they expect ; what are thev 
looking out for? 

A. Well, really, I don’t hardly know how to answer that ques- 
tion. 

Q. What I want to arrive at is this: Hasa man a right—a brake- 
man in switching in the yard or any member of the crew a right— 
to get up and stand on top of a moving car without being prepared 
at all times for a sudden stop or start from stopping or slow a ? 

A. Well, when he sees they are going to do anything he will pre- 
pare himself. 

Q. Supposing he doesn’t see, has he a right to get up there and 
stand on the top of the car without being prepared at all times for a 
sudden stopping or starting of the engine? 

A. Take a railroad man standing on top ofa car, he always stands 
in a position all ready to prepare himself; stands that way, always 
prepared, on top of a car, with one foot before the other. 

Q. You understand that to be your duty, do you? 

A. That’s a practice of railroad men standing on a train ; yes, sir. 
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or suddenly increased ; isn’t it liable to be at all times or at any 
time ? . 
288 A. Yes, sir; it’s liable to be at any time. 
Q. Isn’t that something every man has a right to expect 
on top of a moving car in the yard ? 

A. To get shook up; yes, sir. 

Q. Suppose a man should get up ona car being moved in the 
yard by a switch-engine without being prepared for anything of that 
kind, would that be good usage and diligence, or would it be the 
contrary—would it be negligence ? 

A. Well, it would be carelessness on his part, [ think. I know a 
man is always counted careless if he gets jerked off the train 
wherever I have switched. 

Q. It is always regarded as being occasioned by a want of care ? 

A. Yes, sir. 

Q. State if there is anything unusual in cars being stopped in 
switching in the yard by reversing the engine with a full head of 
steam on. 

A. Well, yes; it’s unusual to stop them with a full head of steam, 
to reverse the engine; they will shut off and pull the engine over 
or reverse it after it is shut off. It is very seldom they reverse with 
a full head of steam on. 

Q. They do it sometimes? 

A. Yes, sir; they do sometimes. 

Q. Is it at all infrequent that that should be donein the yard ? 

A. In giving my experience [ am giving my experience from 
what I have had in the yard here. I have worked in the St. Louis 
Bridge Company’s yard there, where it was a very common practice 
to pull the engine over with a full head of steam. ‘They had air- 
brakes on the engine; they used brakes to switch; whenever their 
— didn’t stop them they gave her a full head of steam to stop 
them. 

Q. Is it or is itnot something which it is the duty of every brake- 
man riding on top of cars in the yard to be prepared for at all 
times ? 

A. I think it is. 
289 Q. Is that your understanding of it ? 

A. My understanding is, whenever I am on top of a train, 
to look out for a stop. 

Q. I will ask you if, in your railroad experience, you have ever 
known of a man being thrown from the top of a moving car that 
was going not to exceed six or seven miles an hour from the re- 
versal of the engine, ‘either with a full head of steam or without, 
unless he went off from his own carelessness ? , 

A. No; I have been thrown flat on top of a car myself in a case 


of that kind. 


Q. That is, where it stopped suddenly ? 
A. Yes, sir. I never saw anybody pitched off going six or seven 
or eight miles an hour. 
Q. Did you ever know of anybody being thrown down? 
A. Yes, sir; I have been thrown down myself. 
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Q. How was that stopped—by a collision ? 

A. No, sir; by a very sudden stop; pulling a very heavy road- 
engine over—from forty to fifty cars. They was signaled down in 
coming into the yard in St. Louis. The engine was reversed, the 
slack run up, and it pitched me flat on top of the car. 

Q. How far was you from the engine? 

A. I was braking in the middle—probably twenty cars. 

Q. Would there be any difference upon the twentieth car from 
the engine and the third car ? 

A. Yes, sir. 

Q. How much greater would be the proportion on the twentieth 
car than on the third ? 

A. Really, I don’t know. The slack of twenty cars running up, 
and we had twenty-five behind, would throw them against the head 
end; the head end being solid would shake. you up pretty well. 

Q. Be many times greater than if you were only on the third car? 

A. Yes, sir. : 
290 Q. If there were only three on? 
A. Yes, sir. 

Q. Suppose this state of circumstances should exist: In the night 
time three cars are being moved by the switch-engine—backed up 
by a switch-engine—and a brakeman gets on top of the third car 
away from the engine—those are being moved at the rate of six 
miles an hour; state whether that brakeman when he got on that 
car was under obligation to prepare himself for any sudden stop or 
check of the speed of the car that might occur, according ‘to the 
usages of railroad men generally. 

A. Well, I would be. | 

Q. Well, how is it with railroad men generally ? 

A. Well, under certain circumstances, if they are only going to 


move four or five car-lengths, they wouldn’t get on top. 


Q. Has a man a right to get up and stand in such a position as 
that without being prepared ? 

A. No, sir; I think not. 

Q. If a man were prepared as he ought to be, tending to his busi- 
ness—a careful man—on top of a car of that kind, the cars being 
moved six miles an hour, could he be thrown off by any reversal 
of the engine? 

A. He could if he were standing right on the edge of the car. 

Q. I say if he was standing as he ought to? 

A. No, sir. | | 

Q. In a case of that kind would it be care or negligence for a man 
to take his station right on the rear end of the car the way it was 
going without any support ? | 

A. Well, I don’t know; I wouldn’t take such a position as that; I 
would get into the middle of the car. 

Q. Would there be any reason why a man would have to go to 
the front end of the car and stand there so near the end that the 
shock would throw him off? | 
A. No; no occasion for him to do it. 
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Q. If a man is standing on a car is there anything in re- 
291 gard to seeing the track ahead of him that would require him 


to go up that close? 


A. No, sir; a man can stand in the middle of a car and see all 


ahead of him that he wants to. 
Q. All that would be necessary ? 
A. Yes, sir. 


Q. If he walked up near the edge of the car that would be un- 


necessary ? 


A. Well, not necessarily, because he will have to go near the end 
of the car tu get down if he is going to back into a string of cars to 
couple them up; he’s got to get near the end of the car to go down 


the ladder. 


Q. When he is riding along in the night that way is there any- 


thing that compels him to go to the front end of the car? 
A. Nothing but to go down the ladder. 
Q. I am speaking about the time the cars are in motion. 


A. Well, a man has got to be on the ground, you know, to make 
the couplings; you are off three or four car-lengths from this string 


of cars; he will go to the end, take hold of the ladder, get down, 


and give them the signal to back up. In that case, Just as soon as 
they have a motion to go ahead there, unless he stops the train, it is 


his time to look around for the pin making the coupling. 


Q. Suppose a man stands so near the front ladder, is it necessary 
for him to stand so near the end for that purpose that he will be 


jerked’off by any stopping of the car? 

A. It’s not necessary; no, sir. 

Q. If a man takes his station in such a position as that, such a 
way, is it his duty to be prepared for a sudden shock or not? 

A. Well, if he thinks anything of his body, it is. 


Cross-examination by THomas WILson: 


Q. Were you careful or careless at that time you were thrown 
down in that St. Louis yard and fell on top of the car? 

A. Well, I wasn’t expecting it. I don’t know whether I 
292 was careful or not. I wasn’t expecting it. 

Q. Well, you stated in one of your answers if a man was 
expecting to strike anything, then it was his duty to prepare himself. 
The counsel asked you about this matter,and you say if he sees any- 
thing that he is going to hit, then he will prepare himself? 

A. Yes, sir. 
Q. Then in this case that you were thrown down you didn’t see 
an ago you were going to hit and didn’t prepare yourself ? 
O, sir. | 
Q. Very well, then, any other man that didn’t see anything he 
was going to hit mightbe in the same position and not be prepared ? 
A. Yes, sir. 3 
Q. That wasn’t carelessness in you, was it, when you didn’t see 
anything you was going to hit; the cars going six or seven miles 
an hour stopped suddenly and threw you flat down; you were not 
careless there, were you ? 
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A. I can’t say that I was in a case of that kind; for instance, a 
man going along walking over the train, walking over to the head 
end, he may be in the act of stepping near one end of the car when 
the shock comes. 

Q. Was that the case with you? 

A. I can’t say whether it was or not. 

Q. Didn’t you swear a minute ago you were in the middle of the 
car? | 

A. Yes, sir. 

Q. Now, you say you don’t know whether you was stepping from 
one car to the other? 

A. I said just in the act of walking from one car to the other. 

Q. Very well, isn’t it common for brakemen under those circum- 
stances to walk from one end of a car to the other ? 

A. Yes, sir. 

Q. Very common? 
293 A. Yes, sir. 
Q. That’s not carelessness, is it? 

A. No, sir. 

Q. It’s done every day, ain’t it? Now, then, you having seen 
nothing that time you were going to strike, going six or seven miles 
an hour—now, I will ask you the question, if that knocked you flat 
down, how far might vou have staggered and stumbled before fall- 
ing; how far would a man ordinarily stagger and stumble before he 
would fall flat down ?, 

A. I probably pitched my length. | 

Q. Well, might not a man, and a careful man, stumble double 
his length before he fell flat down with such a jerk? 

A. He might possibly ; it’s just the motion he is in; if heis in the 
act of stepping, if a man has been fixed for it, if I had been fixed 
for it, knowing what was coming that day 

Q. If you had seen anything you was going to strike you would 
have been better prepared? 

A. Yes, sir; it was something unusual, coming into the yard to 
be swung up there. 

. This was coming into the yard? 
Yes, sir; coming over the Missouri Pacific. 
Probably running six or eight miles an hour? 
Not under six. 
You have been railroading eight or ten years, about ? 
Ten years, about. 
What are you doing here? 
. Switching. 
How long have you been? 
A week ago last night. 
. Then when you answer the counsel it is unusual to stop with 
a full head of steam on and reverse the engine—reverse it with a 
full head of steam on—you did state to him so? 
A. I did state to him so. 
294 Q. Is that true, it is unusual to do so? 
A. I have not seen it done but very few times in this yard. 
- 24—102 : 
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Q. Did you ever see it done in this yard ? 
A. I have; yes, sir. 
Q. When? 
A. Last night. I will take that back. 
Q. How long have vou been railroading different places? Tell me 
the different roads. 
. I have been on the Missouri Pacific. 
. How long? 
. Well, I suppose I was on the Missouri Pacific three months. 
Where else? 
. On the Iron Mountain road. 
. About how long ? 
. Well, I was there three or four different times; probably five 
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years altogether. 


Q. Off and on? : 

A. Yes, sir; I would go off onto another road and come back. 

Q. Where else? 

A. I was on the Kansas Pacific eight monthsat onetime. I have 
been in the Kansas Pacific yard at Armstrong about two months. 

Q. Where else? 

A. I was on the Louisville & Nashville road about two years and 
a half. 

QQ. Continuously, or at different times ? 

A. Different times. I was there three different times. 

Q. Where else? 

A. In the southeastern yard in East St. Louis for about three 
months. 

Q. Off and on? 

A. Well, at one time. 

Q. Where else ? 
295 A. I was in the Bridge Company’s yard two weeks—St. 
Louis. 

Q. Where else ? 

A. Well, I believe that is all, until I came here a week ago last 
Sunday. 

Q. That all, sir? You attended church that day, no doubt? 

A. If 1 did I didn’t know it. 


JOHN Ryan, called as a witness in behalf of the defendant, being 
first duly sworn, testifies as follows: 


Direct examination by W. P. CLouaH: 


Where do you live, John? 

. In Fargo. 

How old are you? 

. Twenty-one. 

What is your business? 

Fireman. 

Fireman of a locomotive engine? 

Yes, sir. 3 

. How long have you been engaged in that business ? 
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A. About two years. 
Q. What engineers have you worked with? 
A. With several of them. 
Q. Just give their names, please. 
A. The first was Bassett. 
Q. Arthur Bassett? 
; A. Yes, sir. Then McCormack—I don’t know; several more of 
them. 
Q. Where did you work with Arthur Bassett ? 
A. In the yard—the Fargo yard—running 52. 
Q. Switch-engine 52 ? 
A. Yes, sir. 
296 Q. Do you remember the night when Mares was hurt ? 
A. Yes, sir. 
Q. Were you on the engine that night ? 
A. Yes, sir. 
Q. Do you remember when Mares came to get the engine to go 
down into the yard ? 
A. I don’t remember he come there ; some one came. 
Q. Some one came and called the engine down into the yard and 
you went down? 
A. Yes, sir. 
Q. Do you remember what happened at the times-Mares was hurt? 
A. I don’t remember what we was doing—was backing down the 
side track. 
Q. Do you remember what you had hold of at that time? 
A. I couldn’t tell how many cars we had ; was coupled onto some 


Q. Don’t know how many cars you had ? 

A. No; I don’t mind now. 

Q. Do you remember where Mr. Mares was at the time ? : 
A. He was on the train when we started to back up on the cars. 
Q. On what? 

A. On the cars. 

Q. Do you remember which car he was standing on ? 

A. No; I don’t remember. 

Q. You don’t remember ? 

A. No. 

Q. When did you next see him ? 

A. Isaw him after we backed down aways; saw him walking 
back over the middle of the car, I believe; I couldn’t tell, but he 
was on the cars anyhow—back aways; I don’t know how far. 

Q. Where did you see him next after you saw him walking back 

— the cars? 
297 A. I didn’t see him until we backed down opposite of him 
and saw him sitting on the ground. | 

Q. You saw him sitting on the ground, did you ? 

A. Yes, sir. | 

Q. Well, now, do you remember what happened between the time 
you saw him walking back on the cars and the time you saw him 
sitting on the ground? 
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A. No, sir; nothing more than we was backing up. 

Q. Well, you can state if you remember of anything unusual in 
the handling of the engine between those two times. 

A. No, sir; I did not. 

Q. If there had been anything unusual in the handling of the en- 
gine would you have noticed it? 

A. I don’t know whether I would or not. 

Q. Well, was there anything in the handling of the engine that 
was sufficiently unusual to attract your attention. 

A. No, sir; I don’t mind. 

Q. How long had you been firing then ? 

A. I had been firing three months, I think, or four months, I 
guess. 

Q. On that same engine? 

A. Yes, sir. 

Q. Well, hadn’t you been firing long enough at that time so that 
‘ would have noticed anything unusual if anything unusual had 
»een done in that engine in the way that engine was handled ? 

A. Yes, sir; I would. 

Q. You were familiar with the way it was handled. 

A. Yes, sir. 

Q. You don’t remember anything unusual about it? 

A. No, sir; I don’t remember about it. 

Q. When Mares was discovered on the ground what was done? 

A. I jumped down with the lamp as soon as he spoke; I forget 

what he said ; I jumped down with the lamp. 
298 Q. The engine was stopped immediately, when you saw 
him, was it? 

A. Yes, sir. 

Q. Who was there when you jumped down? 

A. 1 don’t know as there was anybody there. They was shortly 
afterwards. I hadn’t any more en got down when they were 
there. I got down and was looking at him. 

| Q. Do you remember what was done with him, or didn’t you stay 
there? 

A. They put him on the front end of the engine and took him 
up to the Headquarters. 

Q. Well, did you stay with him, or stay with the engine ? 

A. No; I got onto the engine again. That’s all I know about 
him. I got sick then. 

Q. You got sick from the sight of the wounds? 

' A. Yes, sir. 

Q. Were you sent to take care of the engine by Mr. Bassett then, 
or did he stay with the engine, too? 

A. He run her up to the Headquarters. 

Q. Oh, he run her up to the Headquarters; where did you go? 

A. I got up on mv seat. ‘ 

Q. That is, when they were handling him around the engine you 
went up on your seut. 

A. Yes, sir. 
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Q. Then he was put on the engine and taken up to the Head- 
quarters ? 

A. Yes, sir. 

Q. What signals did you see that night when you were backing 
down there? : 

A. I had seen a signal to back up; that was all. 

Q. Any particular number of cars given to back ? 

A. I couldn’t tell whether it was a signal for cars or to back 

up. 
299 ‘0. You couldn’t tell which ? 
A. No, sir; it was a signal to back up. 

Q. Where were you when that was given ? 

A. I was standing on the engine. 

Q. Whereabouts were the engine and cars? — 

A. They was on the side track ; number five, I believe ; backing 
down on number five. 

Q. Backing towards the switch ? 

A. Yes, sir. 

Q. Had you reached the switch yet when that signal was given ? 

A. No; we hadn’t went onto switch number five; just pulled out 
of number three, I think it was. 

Q. Where did the signal come from; way ahead ? 

A. It came from back near the car some place. 

Q. That was before you had reached the switch ? 

A. Yes, sir; before we reached the switch. 

Q. That was after you pulled off from three before you got ready 
to back ? 

A. Yes, sir. | 

Q. After you had gone ahead towards the Headquarters Hotel and 
stopped, then you received a signal to back; that’s all the signal 
you saw? 

A. That’s all; yes, sir. 


C. H. BAKER, called as a witness in behalf of the defendant, being 
first duly sworn, testifies as follows : 


Direct examination by W. P. CLoucu: 


Q. Where do you live, Mr. Baker ? 
A. Fargo. 
Q. What is your occupation at present? 
A. Assistant yardmaster, yard. 
Q. How long have you been engaged in that business ?: 
300 A. As assistant since about the middle or the last of last 
fall. Before that I occupied a position as yardmaster here. . 
Q. How long were you yardmaster here? 
A. It was some time during ’81—first appointed. 
Q. Some time during ’81. 
A. Yes, sir; I forget the exact date. 
Q. What experience have you had in railroading, Mr. Baker? 
A. I was employed by the Minneapolis and St. Louis yard, in the 
Minneapolis Company in Minneapolis; in their yard about a year 
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and a half; was then put on the road and run for them between 
seven and eight years. 

Q. Run an engine? 

A. Run a train. 

Q. As conductor? 

A. Yes, sir. 

Q. F reight or passenger? 

A. Freight at first; from that to mixed; from that to passenger. 

Q. What after wards? 

A. I about that. time left their employ and went into a little busi- 
ness in Albert Lea and from there came directly to Fargo. I think 
it was three years past this coming fall, the last of November, and I 
entered the employ of this company two years ago last fall,on or about 
the first of December, very near; entered the yard then in charge 
of Mr. Fulton. 

Q. Have been there ever since Mr. Fulton was agent? 

A. Yes, sir. 

Q. While you were at work in the yard, state if you knew Mr. 
Arthur D. Bassett, engineer. 

A. Yes, sir; he had charge of an engine working in the lower 
y ard—engine 52. 

Q. Was he at work under you in that yard in any or 

A. In the daytime—I simply was on daytimes. I had no 
301 authority over the night crew. 
Q. You were in charge of the day crew ? 

A. Yes, sir. 

Q. And whenever Mr. Bassett worked with the day crew he worked 
under you? | 

A. He worked under me or with me. I was around. 

Q. Did he work steadily in the day crew, or were there changes 
from day to night? 

A. Well, every other week; the arrangements were—I think they 
were; the same now—one week on nights, the next week on daytimes; 
I think now, unless I am mistaken, changes every two weeks; so I 
was told the other day. 

Q. You are not engaged in handling trains now? 

A. Iam. Yes; I am in their ethploy at present time. 

Q. Then what time altogether was Mr. Bassett in your gang or 
crew, probably, while he was at work for the company? Just give 
an estimate ; of course, it’s not expected to be exactly accurate. 

A. Well, he was at work in the yard over a year. I can’t recollect 
anywhere near the exact length of time he was employed. 

Q. I mean under you. Would he be smell about half the 
time in your gang? 

7 A. During the daytimes, may be, under my charge, while I had 
charge. 

Olt he alternated that would make about half the time under 
rou? 

: A. Yes, sir; about half the time. 

Q. Then ron had. full opportunity of observing his work and 

the manner he did it? : 


— 
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A. A very good opportunity to find out. 

Q. State whether he did his work carefully and faithfully or to 
the contrary. 

A. Well, I know nothing myself that I could condemn 
302 him, as far as his work is concerned. He was prompt— 
promptly on hand and prompt to obey orders. 

Q. Did you ever see him do anything while handling cars as an 
engineer in this yard that was reckless or dangerous to those who 
worked with him, or property ? 

A. No, sir; I recollect nothing in particular that I can call to my 
mind now. He might have made some fast moves, as any engineer 
will at times, but I know of nothing very positive against him, any- 
thing that I could say. | 

a Well, how did he compare with good and safe engineers gen- 
erally ? 

A. Well, I have worked with engineers that I should prefer. 

Q. I mean so far as safety. 

A. I have seen engineers that would be alittle preferable to work 
with than him, although I have nothing that I can recall particu- 
larly against him. There are some engineers that seem to have a 
— of doing their work. There are a great many worse than 
im. | 
Q. I am speaking about engineers in good standing and employed 
by good roads. How would he compare with them ? 

A. I think he would rate right along with any of them. 

Q. That would be for care and safety in doing his work ? 

A. I think so, sir. 

Q. You had no occasion to report him to anybody, did you, for 
anything he did? 

A. I don’t recollect of ever reporting him. 

Q. What are the duties in shifting cars in yards of the brakemen 
and switchmen and crew that ride on top of cars while in motion in 
respect to looking out for sudden stops and starts of the train, and 
being prepared for them? 

A. Well, the crews in this yard are provided with a foreman and 
two brakemen, switchmen—men provided for catching cars when it. 

is necessary. At times it is not necessary to ride a car down ; 
303 atothertimesit is very necessary ; according to the grade of the 

tracks where they are going on and the amount of room to 
stop. In some cases it is very necessary for brakemen to ride a car 
in and to stop it himself. The engineer is supposed to hold the 
train himself; he expects to do it and is expected to do it. 

Q. That is not the question I designed to ask, whether it was 
necessary. I am talking about the duty of a man on top of the cars 
being switched in this yard, whether it is his duty to look out and 
to expect sudden shocks and starts ? 

A. Why, most certainly ; a man on top of a train switching where 
the reverse is used—the engine is used to stop the train—he may ex- 
pect to be jolted and jerked at any time with a short stop. 

Q. Has he a right to stand on the top of moving cars in the yard 

without being prepared for such an emergency at any time? 
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A. He most certainly should be. 

Q. How is that as among railroad men generally; is that the 
understanding ? 

A. They most certainly should understand it if they don’t. 

Q. State whether that arises from the necessity of prompt move- 
ments in handling or switching cars. 

A. Yes, sir; mere particularly with a switch-engine. Of course 
brakemen on the road are expected to stop the train by brakes—a 
switch-engine in the yard; they receive the signal and they stop to 
the best of their ability. 

Q. For instance, if three cars were being switched in the yard and 
a brakeman should mount on top of one of those cars, would it be 
carelessness in him not to be prepared for the sudden checking of 
the speed at any moment? 

A. I should naturally think he would be prepared. 

Q. Would it be his duty to be? 

A. I should most certainly think so. 

Q. Isn’t the whole process of shifting cars in a switch-yard 
304 a bumping and thumping process ? 
A. Most certainly. 

@. Can it be done otherwise ? 

A. By very slow movements. 

Q. Is it practicable? 

A. Hardly practicable; no, sir. 

Q. Is it customary ? 

A. Very seldom; no, sir. It is very seldom, particularly in a 
hurry, or, in fact, any time. It is hardly practicable to poke along, 
as you might say; it delays the work. Of course, it is necessary to 
use all the safe speed possible in handling cars—making up trains 
or disposing of trains. 

Q. Now, a brakeman riding on the top of cars, as I have men- 
tioned, without exercising proper care and precaution in his position, 
wouldn’t a sudden stop of the cars, if they were moving at the rate 
of six miles an hour, or checking of the speed, be dangerous to him? 

A. Not if he was using proper care, I shouldn’t suppose, and 
guarding or expecting any stop. 

Q. And would it not be his duty to be prepared for such a stop ? 

A. Most certainly, sir. 

Q. If he wasn’t guarding that would be want of care itself, 
wouldn’t it? 

A. Yes, sir; I should consider if I was on the train riding back 
two cars or one car or any number of cars—I should most certainly 
be prepared for a stop at any time, not knowing what might occur 
with the engineer; something may occur that he would be obliged 
to stop and I not know anything about it. 

Q. A signal is liabie to come from some other person ? 

A. Yes, sir. 

Q. Is it or is it not true that a brakeman standing on top of a car 
must at all times expect signals from other parties? 

A. Yes, sir. 
Q. And be prepared for the emergency ? 
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305 A. Yes, sir. 
Q. I will ask you if you have ever known of any railroad 
man who has been exercising usual care and skill being thrown 
from the top of cars switching in the vard under the circumstances | 
I have mentioned ? | | 
: A. I don’t recollect of anything of this kind. I recollect of a cir- 
| cumstance in Minneapolis where a man lost one of his legs by the 
be engineer receiving a signal from another yardman; this man wasn’t 
expecting it and was jerked from the top of the train. 
| Q. Wasn't prepared for it? 
| A. Wasn’t prepared for it; was sitting on the brake-head and by 
| the sudden starting of the train was thrown down between. The 
| rear portion followed along for a short distance, just sufficient to 
; take one of his legs off. 

Q. That is, he was sitting on the top of the wheel ? 

A. Yes, sir; he was not expecting the train to start at all. That : 
was almost entirely his own carelessness in that case—almost en- 
tirely—because it is not necessary to sit on the brake-staff. 

Q. Well, is it necessary to stand on the top of the car without 
getting the support of the brake-staff? 

ry Certainly you can if you stand a sufficient distance frum the 
end. 

Q. I say is there anything that makes it necessary to stand on the 

| . top. of a car; is there any reason why a man can’t hold on? 
- A. Oh, certainly, he can hold on if he wants to; it isn’t usually 
necessary. 

Q. If he is attentive it isn’t necessary? 

A. No, sir. 

Q. Do you know Richard Mares, the plaintiff in this case? 

A. Yes, sir. q 

Q. How long have you known him ? 

A. I forget the exact date; it. is some—I should think over two 

years ; between two and three years, I think. 
306 Q. Do you remember when he was hurt? 
A. I remember about the date. : 

Q. Did you see him after he had been hurt, while he was in Fargo? 

A. I went up to his room in the hotel, the room where he lay, after 
the amputation. 

Q. About how long was that after he had been hurt? 

| A. Well, it was a short time after the amputation. 
? Q. Did you converse with him ? 

A. I did; yes, sir. | 

Q. Did you converse with him as to how he got hurt? 

A. Well, I think, as far as I can recollect, I asked him what he 
had been doing; how he come to meet with such an accident. It’s 
so far back I don’t recollect the exact conversation. 

; . Q. Well, the substance of the conversation, if you don’t remember 
the exact words. 


A. Well, I couldn’t say exactly whether he said he was thrown 
off or stepped off, or how it was. At least, I am quite sure it was to 
the substance that he lost his balance from some cause or other. I 
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don’t know whether it was from stepping off the train or by the 
movements of the train; I could not say positively. _ 

Q. You don’t remember that? 

A. I couldn’t say positively; no, sir; because it was simply a con- 
versation between us. I didn’t think anything further about it; 
it’s quite awhile back. 

QQ. Do you remember whether he charged the engineer with hav- 
ing slacked the speed of the train unduly ? 

A. I remember nothing of that kind. My recollections are not 
positive enough to state precisely what he said at all. : 


Cross-examination by THomas WILson: 


Q. You don’t remember what he said; so you wouldn’t swear to 
what he did say? 
307 A. I don’t remember positively. 
Q. You wouldn’t pretend to state what he did say, Mr. Wit- 
ness ? 

A. Not positively. My recollection of the conversation is too 
indistinct to state positively the precise words he said. 

Q. How long was it after the amputation ? 

A. I couldn’t say how long it was; it was some little time, may 
be half an hour, possibly ; it might have been that; might have 
been longer. . 

Q. That is your recollection, about half an hour? 

A. Yes, sir. 

Q. While the amputation went on he was under the influence of 
anesthetics ? 

A. I suppose so. 

Q. Do you think half an hour after that man had both limbs 
taken off—— 

A. It might have been half an hour; might have been an hour 
and a half. 

Q. Do you think half an hour after that man had his limbs cut 
off and had taken an anesthetic to stupify him so as to have them 
cut off he was in a condition to go on and explain and talk about 
such a thing? 

A. I don’t know. I say I don’t remember whether it was half an 
hour or an hour and a half; in my last answer I say I don’t know 
whether it was half an hour or an hour and a half. 

Q. A person would hardly naturally suppose a man would recover 
from an amputation like that the effects of the ether, or whatever 
they used, in that short time? 

A. It might have been longer than that; it was evening. I came 
up to see him after I heard of the accident. 

Q. It was in the evening ? 

A, Yes, sir. 

Q. In the night, before daylight? 
80S A. Yes, sir; it was in the evening I saw him. It must 
have been the evening afterwards, 
Q. Will you swear it was the day after? 
A. I won’t swear to anything of that kind at all. 
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Q. Will you swear that it wasn’t on the night on which he was 
hurt you saw him and had this social talk with him? 

A. It was in the evening, sir; I saw him in his room. It might 
have been the evening afterwards ; as I recollect afterwards, I thought 
it was the evening of the day it occurred. 

A. And you say you can’t remember to give anything that he 
said now? If you can remember anything he said give it to this 
jury—if you can remember anything. : 

A. Well, as I remarked before, I asked him how it happened that 
he was injured—how it came; and, as I said, I think he either lost 
his balance or was thrown off; I don’t recollect distinctly. 

Q. Can you remember anything he said ? 

A. Nothing positively. 

Q. Then he may have said he was thrown off? 

A. He might have said he was thrown off; might have said he 
was thrown off; might have said he stepped off. As far as positive 
recollection goes, I can’t say now. : 

Q. Have you any recollection about it? 

A. I can’t say anything positive as far as that question goes. 

m. What else? Did you ask him at that time about anything 
else ‘ 

A. I don’t remember anything else. 

Q. How long were you in there? . 

A. I think I staid in there, may be, ten or fifteen minutes. 

Q. Will you swear you did? 

A. I think so. 

Q. Who was present ? 

A. There was a young woman there, I think—came in after. 
Q. That’s all? 


309 A. That’s all I remember now being in there. 


Q. Is there an upper and lower yard here ? 

A. Yes, sir. 

Q. How is that? 

A. There is an upper yard that does the work from trains arriv- 
ing from the west going east, and a lower yard for trains coming from 
the east going west. ‘There was a separate crew for each yard. 

Q. Now, Mr. Witness, were you all the time in the same yard 
Mares was in? 

A. I was in both yards about that time, backward and forward. 
During the earlier time of his employment I was working in the 
same yard—the lower yard. I didn’t have charge, but afterwards 
took charge of both yards. 

- Did you have charge of the yard he was in while you was in 
it 

A. Daytimes? 

Q. No; in the early part. 

A, In the early part of my employment in this yard I went to 
work as switchiman. ? 

Q. Now, then, how long were you switchman in the same yard 
that Mares was in? 
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A. Well, I worked as switchman in that yard all of the winter— 
all of the balance of that winter. 
. What winter was that, please ? 


’83; then it would be December, ’80? 
Yes, sir; when my first employment started. 
Or ’81, which ? 
’80, I should naturally suppose. 
Which was it—’80 or ’81 ? 
’80, I think, sir. 
Are you sure of that? 
A. I am, quite sure. 
310 Q. In December, ’80, you commenced, then, and stayed how 
long, Mr. Witness ? 

A. How long I worked as switchman ? 

Q. Yes, sir. 

A. I worked during that winter and into the summer; was then 
promoted. 

Q. Until the next summer; that was the summer of ’81 ? 

A. Yes, sir. 

Q. At what time were you promoted ? 

A. I forget the exact date. 

Q. Well, about, as near as you can. 

A. I have kept track of it; no positive recollection when I was 
appointed as foreman of the crew, but it was during that following 
summer; I ain’t positive. 

Q. Even then you were under a yardmaster ? 

A. I was under Mr. Fulton’s orders; subject to his orders all the 
time. 

Q. And Falton was yardmaster; he had charge of the whole 
yard ? 

A. Yes, sir. 

Q. During that time you were switchman was either Mares or 
Bassett in the yard ? 

A. Mares was in the yard. 

Q. That was the winter before the winter he was hurt ? 

A. Yes; I think the first winter [ was here—during the winter, 
in the latter part of the winter; I think Mares was employed as 
switchman at the same crew I was switching with. 

Q. Bassett wasn’t in the yard at that time? 

A. I forget exactly when Bassett came. There was a man by the 
name of Buckley running the engine at that time. 

Q. Bassett, according to your best recollection, wasn’t in the yard 

at all at that time? 
311 A. I don’t remember positively; when he first came Bassett 
wasn’t switching in the lower yard. 

Q. During any of the time you were switching in the yard was 
Bassett engineer before you were promoted to be foreman ? 

A. Bassett was, I think, at that time—when I first came; I think 
he was employed in the round-house handling engines. 

Q. Then you had nothing to do with him ? 
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Three years ago this coming winter—this coming December. 
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A. Not at that time, I think. . 

Q. In the summer of ’81, then, you were promoted, not to be yard- 
master, but merely to be foreman of the switchmen ? 

A. That's it. 

Q. In charge of the yard—the upper and lower yard—were you? 

A. Well, I was at first appointed in the upper yard. 

Q. How long did you remain there, Mr. Witness? 

A. I think it was all of the balance of that summer. Well, I 
forget the exact length of time ? 

Give it as near as you can; I want the jury to understand. 

A. It’s a pretty hard question for me to answer. That’s a pretty 
hard question for me to give anywhere near any positive answer. 

Q. Was Mr. Bassett in that upper yard or the lower yard ? 

A. Bassett, when I first saw him running an engine around the 
yard, he run number eleven, I think, in the upper yard. 

Q. Are you sure? 

A. I am quite positive. 

Q. How long were Bassett and you in the upper yard together ? 

A. Well, he was off and on; I think he waschanged. There was 
a man by the name of Allen run that engine most of the time, but 
Bassett was put onto it several times. 

Q. I want you to state to this jury how long you and Bassett 
—_ in the upper yard together; give us as nearly as you can pos- 
sibly : 

A. Iam not positive; anywheres the remotest idea that I could 

give any information. 
312 Ri Ea haven’t the remotest recollection in reference to 
that ! 

A. It may have been a very short time or may have been longer. 
It was rather a short time, I think, he was on that engine in the 
upper yard. 

Q. Wasn’t it in your recollection a very short time? 

A. Yes, sir; I think the majority of his work was done in the 
lower yard with engine 52, to the best of my récollection. 

Q. Have there ever been two Bassets in this yard running engines 
while you was there? 

. I don’t know of any. I know only Arthur Bassett. 

How long were you in thelower yard with Bassett? 

Most of one season—one summer, I think. 

. Well, state to the jury how long. Now, I want to get at that. 
I should say two or three months, at a rough estimate. 

Would you swear positively as to that? | 

I wouldn’t swear positively whether it was two or three months. 
. Would you swear positively you were two months with Bas- 
sett in the lower vard ? 

A. I would; yes, sir. 

Q. That is the best of your recollection ? 

A. To the best of my recollection. | 

Q. In the upper yard-it was a very short time? 

A. Yes, sir. 

Q. Might not have been over a week or two? 
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A. I should think it was longer than that. 

Q. Would you swear it was a month? 

A. No,sir; I should think it was between two weeks and a month. 

Q. Besides, where were you with him in the lower yard—where 
else were you? 

A. That was the only place. 

Q. And were you night man or day man? 

A. Well, the majority of my time was in the day. 
3138 Q. Bassett was night and day? 
A. Yes, sir; night and day. 

Q. For these two months you swore to you had only been half 
that time with Bassett ? 

A. Half of that time. 

Q. It’s not an uncommon thing for a brakeman to be on top of a 
car, is it? 

A. It’s not uncommon ; no, sir. 

Q. The engineer regulates the engine, but he does it from the 
signals of the brakeman, does he not? 

A. Is supposed to. 

Q. That is his duty to? 

A. That is his duty to receive signals and obey them to the best 
of his ability. 

Q. In doing this kind of work the engineer, you say, gets signals 
from the brakemen. You have heard the other engineers here ex- 
plain that they look out on one side of the engine and the fireman 
on the other, and if it’s in the night they get their motions from the 
lamps in that way and thus take their signals ? 

A. Yes, sir; receive their signals from the lamps in the night. 

Q. And it i$ their duty to follow those signals? 

A. Yes, sir. 3 


Redirect examination by W. P. CLouGH: 


Q. You answered that it was the duty of the engineer of a switch- 
engine to take his signals from the brakemen, &c. If the brakeman 
were to give a signal simply to back or to back a certain number of 
car-lengths, would that take away from the engineer the right or 
duty of exercising his judgment as to the proper rate of speed of 
making that back—if the engineer should receive a signal to back 
up, say, seven cars? 

A. He is supposed to use his judgment and back up as soon as he 

can do it, only watching for signals. 
314 Q. Is it the duty of the engineer to so handle his engine as 
to keep it under control ? 

A. He should keep his engine under control, most certainly. 

Q. Is it not particularly so in the night time? 

A. Most certainly ; I should naturaly suppose an engineer would 
want to go a little more careful in the night time from the fact that 
he can’t see—has only the signals. 

Q. He should keep his engine under control so that no accident 


can happen ? 
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A. To keep her under control so that he can stop on pretty short 
notice for any purpose. 

Q. What is it about engineers working in the upper and lower 
vard? If an engineer is set to work in the lower yard does he always 
stay there and never go up in the upper yard ? 

A. He sometimes runs up into the upper yard for some purpose, 
to get cars or to take cars, but the territory that he is given in charge 
of, to work in, he usually stays there and does his work, only an oc- 
casional run to the other yard. 

Q. The most of the time he stays in the yard, but doesn’t it fre- 
quently happen—doesn’t it happen every day—that it is necessary 
to move cars from one yard to the other? 

A. Yes, sir; there’s hardly a day passes but what it is necessary 
to take cars from one yard to the other. 

Q. So, notwithstanding Mr. Bassett and you might. not have 
worked in the same yard, that would not prevent your observing 
his work and his manner of doing it ? 

A. Well, I had a pretty’ good chance to observe his work. 

Q. He had to be in your yard every day he was in the other yard ? 

A. Sometimes he would be there. He would have to pass through 
that yard coming from the shops to the lower end. 

Q. So you would see him most every day ?. 

A. Yes, sir. 


315  Recross-examination by THomas WILson: 


Q. You said he was off and on a number of times—Bassett ? 

A. Yes. 

Q. Now, in your last answer to the counsel, you stated that in 
the night the engineer would be more careful—ought to be more 
careful—than in the daytime? 

A. He would naturally feel more inclined to be. 

Q. It would be his duty to be, wouldn’t it? 

A. Yes, sir. 

Q. Because everything cannot be seen and accidents are more 
likely to happen ? 

A. Yes, sir; he can’t see anything, only his signals. 


S. G. Furton, called asa witness in behalf of the defendant, being 
first duly sworn, testifies as follows: 


Q. Where do you reside? 

A. I reside at present at Helena, Montana. 

Q. What is your business ? 

A. I am an employee of the Northern Pacific Railroad Company, 
representing their interests in Montana as general agent. 

Q. General agent in Montana? 

A. Yes. 

Q. How long have you been in the employ of that company ? 

A. It’s now very nearly ten years. 


‘ How many ? 
A. Very near ten years; ten years this coming summer. 
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Q. What have you done during that time? 

A. Well, have served them in a number of capacities, various ca- 
pacities; station agent and division freight agent and my present 
position ; probably ten or a dozen diffgrent capacities at different 
times. 

Q. Had you had any experience in railroading before that? 

A. No, sir; excepting a slight experience with the St. Paul 
316 and Duluth road. 
Q. You may state if you served in any capacity in Fargo. 

A. I came to Fargo as station agent in the summer of 1880. 

Q. How long did you retain that position ? 

A. I remained in charge of the station here until December, ’81; 
about a year and a half. 
| Q. What were your duties as station agent in respect to the yard 
vere ? 

A. Well, at that time the yard was a portion of the station work, 
such as to handle freight. [T had immediate control of the yard- 
men; appointed a day man as day yardmaster and another man as 
night yardmaster; they were both under my immediate control, 

Q. ‘Phen the foreman of the yard had his gang and the engineer, 
and so forth; were all ander your control while in the yard Y 

A, Yes, sir; it was always acknowledged that the engineers while 
in the yard were under the control of the yardmaster after they left 
the round-house. 

Q. So they were all under your control? 

A. Yes, sir; to a certain extent. 

Q. You may state whether that brought you into knowledge of 
what was going on in the yard. 

A. It did; it gave me occasions through certain seasons of the 
se to be perfectly familiar with it on account of our not always 
raving force; we have had to do the work; I was often obliged to 
get out with men myself and do a certain amount of yard work. I 
was with them a great deal. 

Q. Do you know Arthur D. Bassett ? 

A. Yes, sir; I knew him; an engineer in the yard a portion of 
the time I was agent. 

Q. Do you remember during what portion ? 

A. Well, that I could not say definitely, because it was a long 

time since; I remember him perfectly well; remember of 
317 having occasion to get on his engine going through the yard ; 

knew the man very well, as I knew other engineers ; I could 
not say the number of months he run in the yard while there. 

Q. Did you observe him frequently while he was in the yard ? 

A. While he was in the yard I had‘occasion to observe him fre- 
quently ; all the time he was in the yard. 

Q. Now, if there were any misconduct on the part of any of the 
yardmen or engineers in the yard, to whom would it have been 
reported ? 

A. It would have been reported to me directly. 

A awe were the proper person to whom to report that sort of 
thing 1 
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A. Yes, sir. 

Q. Now, while you were station agent here and while Bassett was 
working for you in the yard, did you hear of any conduct on his 
part while handling cars in the yard with his switch-engine that 
would be regarded as reckless or dangerous to the men that worked 
with him ? 

A. I have no recollection of but one instance—that was hardly a 
case that would cover his question, perhaps—that it was dangerous 
to the men working with him. I considered it a case of poor judg- 
ment, under the circumstances, when he ran up in the face of a stock 
train. 

Q. That’s the one you referred to, was it? 

A. Yes, sir. 

Q. [am speaking about his conduct in handling cars in the yard 
with that exception; that was the only one you heard of? 

A. Yes, sir; I have no recollection of any reports to me, either 
verbal or written, 

Q. In that one occasion did you understand that was dove by 
authority or orders he received from his superiors ? 

A, Yes, sit; TP ean give the whole afhiir, 

(QQ. | would like to have that explained. 

A. The circumstances were simply these: There was a stock train 

coming in special into the yard; of course, under the rules of 
SIS the yard all trains coming in, especially freight trains—not 

all trains, but freight trains and wild trains—coming into the 
yard should come to a full stop when they come to the switches; 
that leaves the yardmen at liberty to go on with their work without 
being prepared. In this instance there was a special stock train 
coming in; I immediately sent orders to the yardmaster to keep 
the main track clear; I didn’t give any details how he should do 
it—anything of that kind—only to keep it clear; he gave orders to 
the engineer to run up and get on a certain side track south of the 
Headquarters Hotel. 

Q. Who did? 

A. The yardmaster. 

Q. Do you know that? 

A. I know that to be his statement of the fact to me. (Objected 
to.) What I saw was in stepping out on the platform. The engine 
was coming up through the vard and the stock train was coming 
from the west; it was after dark; the head-light shown very bright; 
you could see it was coming right towards us; the switch-engine 
still kept running west towards the train that was coming in, passed 
over the switch which was thrown for them, or attempted to be, and 
there seemed to be a catch in the rail ; it didn’t work right, and they 
ran back and immediately run off. I stood on the platform and saw 
all of it, and I did see, while they were running, the brakeman at 
the switch and also the brakeman on the engine giving repeated sig- 
nals to go forward, and the engineer was obeying them ; I blamed 
him for his lack of judgment in not refusing, under the circum- 
stances, to obey the signals. . 

Q.. You saw the orders to go ahead given ? 

26-102 
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A. I saw the orders to go ahead given; I saw the switchmen 
swinging their lamps violently to go ahead. 

Q. What you blamed him for was simply for not disobeying the 
orders ? 

A. I thought, under the circumstances, he should have stopped his 

engine right there, not taken any chances, although the man 
319 hada right to believe some one wasin the upper yard to stop 

the incoming train and give him ample space to go ahead and 
pass over the switch. 

Q. In other words, he had a right to believe that the order was 
given properly ? 

A. He had a right to believe so; yes, sir. 

Q. Do you know Mr. Galvin—Mr. Daniel Galvin, I think, is his 
hame ? 

A. Yes, sir. 

Q. In what capacity was he employed while you were there? 

A. Well, he came as brakeman, switchman in the yard ; afterwards 
promoted by me to be night yardmaster. 

Q. State if your position brought you into frequent contact with 
him in the yard. 

A. It did very often ; he was under my immediate orders. 

Q. He was subject to your immediate orders ? 

A, Yes, Sir, 

Q. If he had observed any recklessness or carelessness on the part 
of an engineer or any other man in the yard what would have been 
his duty In that regard ? 

A, His duty was to report him to me. 

Q. Would that have been true of any recklessness on the part of 
Mr. Bassett? 

A, Certainly, 

Q. Did he ever report anything of that kind to you ? 

AL T have no recollection at this date af any partionlar report in 
MORAN to May Bassett, although TE would like to be allowed to say 
hore that among Vanden there are frequent couplants of tte 
wflates that happen that would not perhaps aflhet a man’s standing 
ws a rtd maa 

QQ You say you have no recollection af any complaint? 

Ay Thave bo recollection af any specific complaint against: Ma, 


aeit, 
sw {. Tam speaking about his handling oars in the vant ta 
& POKIess oF dangeroas MaANAEd, dangerens to the ather ey 
Playees, 


A, ‘That's the way T andersteod it, 

(Qf there had been any complaint af that kind you would have 
reoallected it? 

A, My memory is pretty good: T think that I should, 

Q. You would have acted upon it? 

A, I certainly should, 

Q. With the ne. 9 exception of the one case you have mentioned, 
you never observed anything in the conduct of Mr, Bassett while at 
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work in the yard that would be dangerous or reckless to the lives or 
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limbs of the men with whom he was at work? 
A. Nothing that would be dangerous to the men working with him 


or to others. 


I have seen him running after he was through with 


his work ; running to the shops at a faster rate of speed than there 
was any need of, and called Mr. Rupert’s attention to it and had 
it checked ; but he was not the only one in that case. There were 
other engineers the same; but he didn’t endanger any one’s life, 
either on the engine or otherwise, in doing it; merely unnecessary 


speed. 


Q. Do you know Mr. Richard Mares? 

A. Yes, sir. 

Q. How long did you know him? 

A. Well, I had him in my employ I don’t know how long, for a 
certain time during the winter previous to the time he was hurt—the 
winter of 188l1—and I can’t say how long [ had him in my employ 


at that time. 


Of course I knew all my men very well; had occasion 


tu meet them and see them about their work. 

Q. Do you remember when Mares was hurt? 

A. Very well, indeed. 

Q. How long after he was hurt was it before you first saw him? 

A. Well, I was called immediately and saw him; it certainly 
could not have been long after the accident happened. It 
was Mr. Galvin himself—I think it was. IT was called, any- 
way, by some of the yard crew, and went to him immediately, 
Q. You were called to get him in the house? 


321 


A. 


Yes, sir; T was called to make arrangements about getting a 


room for him and taking care of him, as [was in all cases whenever 
WY of MY MEN Were yared, 

Q. You did get him in the house and taken care of ? 

A, Thad a room provided for him in the Headquarters and a 
doctor oallod, 

Q. Did vou ever have any conversation with hin as to the man: 
nor Ta Whieh he got han? 

AY Yeas sivs U did, 

QQ. When was that? 

A, Well, the first = when thore was an opportunity to have any 
COUNTER TONE as soar as he was had owt ta the bed faa comfatialle 
weition so that he was in shape to talk-=T tamediately asked hia 
OW Wt happoned, as TP naturally weal 

Q. When was that? 

A, Phat was in the manning he was heared, 

(. Betdare or after the amputation ? 

AL That was before, 

wd Well, go an, 

A, LT immediately asked him how it ha : 


Q. State what you said and what he sax 


s 


A. My first remark was, “ Dick, how did it happen?” His reply 
was, “I was standin 
ing, giving the signals to the engineer, and | had to give them three 


or four times before he got the signal; I got all out of patience and 


en the car, on the rear car that we were switeh- 
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excited giving the signals to the engineer to back up; I was obliged 
to repeat them several times before he got the signal, and when he 
did so—that is, when he received and saw the signal—I stepped back 
onto the car, supposing that I was standing about the middle 
322 = of the car, and stepped immediately off the end of the car.” 
That he had miscalculated his distance. : 

Q. Did he say that? 

‘A. Well, I have given the words so far 

(By attorney for plaintiff:) That he had miscalculated his dis- 
tance? 

A. Well, I am not putting that in as part of his words, and in con- 
nection with that, after stating that he had stepped off the end of the 
car, he said that he madea grab forthe brake-rod and caught it with 
one hand; that he held the lantern in the other hand, or had held 


-it, and dropped that. He stated to me he madea grab for the 


brake-rod with one hand—the left hand—held the lantern in the 
right, and grabbed the rod with the other; he caught it, but hav- 
ing on a mitten it slipped down the rod; he wasn’t able to grasp it 
to hold himself; slipped and fell between the tracks, between the 
two rails. 

Q. Anything further said about it? 

A. He then explained that after striking he threw his body out 
from between the rails, but was unable to get his limbs out; caught 
him and run over both ankles between the knees and feet. 

Q. Anything else ? 

A. Well, of course, we had general conversation in regard to it. 
I talked with him ; of course, my sympathies were aroused to see a 
man 

Q. What we want is to have what you stated, not your feelings. 
State whether anything more was said. 

A. I say we had a general conversation which I wouldn’t attempt 
to repeat. 

Q. At that time was he in full possession of his consciousness and 
faculties ? 

A. I believe so; as much as he is to-day. 


Cross-examination by THomas WILson: 
Q. You live in Helena now? 
A. | 


Yes, sir. 
Q. How long have you lived there, Mr. Witness? 
323 A. I went out therein January; reached there the 16th of 


last January. 

Q. You are general agent of the company there? 

A. Yes, sir. 

=e are the representative of that company in that Terri- 
tory ! | 

A. Yes, sir; in certain departments. 

Q. What departments? 

A. Well, for freight, passenger, and express business. 

Q. Well, then, really, that’s for about everything, isn’t it? 

A. Except the land department. 
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Q. Excepting the land department, you are the head of the North- 
ern Pacific Railroad Company in Montana ? 

A. Yes, sir. 

Q. How long have you held that important place? 

A. Well, when I first went there, in January, it was more particu- 
larly in connection with freight. I was given the passenger and 
express business the first of April. 3 
You have been there, you say, how long ? 

A. Since last January. 

Q. You were here before that time? 
A. Yes, sir. 

Q. What was your business here? 
A 

Q 

A 


© 


. As division freight agent. 

. How long had you been division freight agent? 

. Well, it was about as close to one year as you could get it—a 
few days over. 

Q. Before that what were you? 

A. I was agent here—at the station here at Fargo. 

Q. That is what you were at the time of this accident ? 

A. Yes, sir. 

Q. What duties did that requireof you? State fully. 

A. It required the full charge ‘and responsibility of run- 
324 ning the station; everything connected with it. 
: Q. The tickets? 

A. No, sir; with the exception of ticket and express business, 
which was separate. 

Q. The receiving and shipping of freight? 

A. Yes, sir. 

Q. All freight business whatever ? 

A. Yes, sir. 

‘). In other words, you were the representative of the company 
here then ? 

A. Yes, sir. 

Q. Well, the receiving and shipping of freights must have taken 
a great deal of your time? 

A. No, sir; I had to depend upon my cashier almost entirely for 
the running of the office. I was allowed sufficient office help; was 
expected to be outside a good deal. 

Q. Hadn’t you the responsibility of attending to those matters? 

A. I certainly had the responsibility; I had competent men 
under me. 

Q. You had men under you, but you were made the head? 

A. Yes, sir. | 

Q. Wasn’t a great deal the most important part of the company’s 
business here the receiving and shipping of freight? 

A. Tothe company it was, of course. It was done in different 
ways. 3 

nf Immensely the most important part of it was, wasn’t it? 

A. Do you refer to the reception of local freight to the town, or 
freight passing through here? | 
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Q. Well, both. The freight department you had charge of was 
the most important department you had charge of at that time? 

A. Yes, sir. 

Q. And the amounts involved were very large’ 
325 A. Yes, sir. 
@. Were you responsible for the funds? 

A. Yes, sir. ; 

Q. Then, asa matter of fact, you had to have an eye on that very 
closely; any mistake you were responsible for? 

A. I had a cashier in whom I had special confidence. 

Q. But you being responsible for these funds, you felt a very deep 
interest in it? 

A. Most certainly. 

Q. Well, as station agent, the yard was under you ? 

A. Yes, sir. 

Q. Well, you don’t pretend to say that you, having such a respon- 
sible position here, were in that yard working with your hands very 
much, do you ? 

A. I pretend to say I was in the yard a great deal—in the yard 
a great deal more than I was in the office. 

Q. You were outside of the office door more than you was in 
it. Do you mean to say you worked in that yard ? 

A. I don’t mean to say I made the couplings myself. I mean to 
say that I oftentimes went into that yard and took the check of 
trains and turning switches when we was short of men. 

Q. About how often would you do that, probably, in a year and 
during the time Bassett was there ? 

A. Do which? 

Q. What you have stated about going out and turning switches. 

A. Assisting the yardmen ? 

Q. Yes, sir. 

A. I wouldn’t attempt to give any average on it at all. I know 
I was there a great deal. : 

Q. About how many times a day would you be out paying atten- 
tion to that away from the other work? 

A. There was days I didn’t make any pretense to be in the 
326 office an hour out of the whole twelve; oftentimes remain 
up until midnight ; put the greater portion of that in in the 

yard. 

Q. What did you do in the yard? 

A. I gave every assistance to the yardmen I could. 

Q. What did you usually do? 

A. I had occasion to go back and forth through the yard. 

Q. Todo what? 

A. To do other work, whatever it might be. 

Q. Do you mean to say that you yourself, personally, as a rule— 
as a general thing—gave orders, for instance, to the switchmen what 
todo? 

A. I gave it to the yardmaster. 

Q. And he himself went and saw it carried out ? 

A. He was with them at that time. At that time we had a small 
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Q. You spoke to him and he saw it was carried out ? 

A. Yes, sir. 

Q. Who was that yardmaster ? 

A. In the daytimes it was Mr. Baker. 

Q. Who in the night ? 

A. At the time of the accident Galvin was night yardmaster. 

Q. Will you swear positively before this Jury that Galvin didn’t 
repeatedly make complaint to you about Bassett, as Galvin swore 
here yesterday ? 

A. I will swear to this jury, to the best of my knowledge and 
recollection, I know of no special reports made by Mr. Galvin 
me his reckless conduct, or Baker, who had him as much as Mr. 
Galvin. 

Q. Will you swear positively to this jury that Mr. Galvin didn’t 
frequently make complaint to you about the conduct of Mr. Bassett, 
as Galvin yesterday swore he did? 

A. I would be willing to swear that he didn’t frequently. [ 

wouldn’t swear that he never did. I would swear that he 
327s never did, to the best of my recollection. 
Q. You say you would be willing to swear he didn’t do it 
frequently, but you wouldn’t swear that he never did? 

A. Yes, sir. 

Q. And you wouldn’t swear he didn’t make complaint of the 
kind and for the reasons that he here stated vesterday, would you? 
You wouldn’t swear that positively to this jury ? 

A. I am not aware what he stated here yesterday. 

Q. Were you here? 

A. Part of the time. | 

Q. As to the misdoings of Bassett as engineer, will you swear that 
he didn’t make such complaints to you, just as he swore? 

A. I think I have answered that question as nearly as Ican. I 
have said I would be willing to swear he didn’t make such re- 
ports frequently. I wouldn’t swear that he never did it at this late 
day. I stated also, to the best of my recollection, he didn’t. 

Q. The way you stated it on your direct examination was that 
you had no recollection that he did. Wasn’t that about it? 

‘ A. Yes, sir, exactly ; that is what I intend to say now at this late 
ay. 

Q. And you put in, too, that he made no specific reports ? 

A. Yes, sir; exactly. 

Q. That is the way you mean to put it now, is it? 

A. Why, most certainly. 

Q. You stated here that Bassett at one time ran off there; you 
have spoken about the way he ran ? 

A. Yes, sir. 

Q. That you saw him given signals for doing thus and so? 

A. Yes, sir. 

Q. Wasn’t he discharged for doing that ? 

A. My recollection is that he was suspended. 

Q. Very well, then; you mean to swear to this jury that 
328 Bassett was suspended for doing his duty ? 
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A. No, sir; I don’t. 

Q. Wasn’t it his duty to do what he was signaled to do? 

A. That matter could not be answered by direct questions and 
answers. 

Q. Didn’t you carry the impression to the jury in your direct tes- 
timony that the brakeman on the step signaled to him to do taat, 
when he did it? : 

A. Exactly ; the men who had charge of the engine—the brake- 
man and switchman. 

Q. Wasn’t it his duty to go ahead when they signaled to him ? 

A. Asa matter of railroading it was. 

Q. Very well; then you swear to this jury Bassett was discharged 
for doing his duty ? 

A. I do not; I didn’t swear that he was discharged then. 

Q. Then suspended or laid off for doing his duty ? 

A. I think I have stated it very clearly. I considered it an error 
‘ of judgment on his part. 

(). You say it was his duty to do it, don’t you? 

A. It is a matter that cannot be answered by yesor no. There is 
a conflict involved in the matter and testimony of the yardmen in 
regard to it in addition to what I saw. I claimed at that time, not- 
withstanding the signals, under the circumstances, he should have 
disobeyed them. It was a case where a man should positively dis- 
obey orders. I don’t claim because a man has orders to go out on 
the road properly signed and “O K’d” and he finds he is going to 
run into a train he should go ahead. He should refuse and disobey 
orders. 

Q. Who suspended him ? 

A. Mr. Rupert. 

Q. Who suspended him the other times he was suspended during 
that year he was here? 

A. I don’t know anything about the other case whatever. 
329 Q. Who reported him to Rupert at this time he was sus- 
pended by Rupert. 

A, [ never reported him for dismissal or suspension excepting 
that once. Somebody else must have reported him to Rupert when 
he suspended him. 

Q. At this time? 

A. Tsay that I done it for this thing—for this running up there. 
I advised his suspension, | 

Q. Didn't you state in your direct examination that you never re- 
ported Bassett for misconduct in the yard ? 

A. With one exception. 

Q. Didn't you state in your direct examination that you never re- 
ported him ; you stated with one exception you never saw him do 
anything to find fault with ; didn’t you state in your direct exani- 
nation you never reported him ? 

A. If I so stated it was with this exception, which I was particu- 
lar to call attention to. 

Q. Do you know the other times who reported him ? 
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A. I don’t know anything about it. I didn’t know as he was sus- 
pended while I was running the yard again. 

Q. You don’t know who reported him when he was discharged ? 

A. He has been discharged lately. I was out of the country and 
knew nothing about it. 

Q. How long ago was he discharged ? 

A. I heard it stated last suinmer. 

Q. Do you mean to say he was discharged after you left here ? 

A. That’s my understanding; that he was employed after I went 
away from here. 

Q. When did vou leave here? 

A. I left here the 8th day of last January. 

Q. That is, of January, ’83 ? 

A. Yes, sir. 
390 Q. Well, do you say Bassett wasn’t discharged while you 
were here? 

A. I have no recollection. My recollection is now that he was 
suspended for this one affair; that’s the only one I know of. 

q. Will you swear that Bassett wasn’t finally discharged from the 
company before you left? 

A. I won’t swear anything about Bassett further than that he was 
not in my employ. I wasn’t supposed to know what was done with 
him. 

Q. You were yardmaster until you left here? 

A. No, sir; I never filled that position. 

Q. Station agent? 

A. No, sir; 1 was for a year division freight agent. That relieved 
me from all yard work. 

Q. When did you become division freight agent ? 

A. January Ist, ’82. 

Q. About any other matter save this one which you did report 
you know nothing about it? 

A. I have no recollection. | 

Q. In fact, you wouldn’t pretend to say you havea recollection of 
all the transactions or all the reports that might have been made on 
this matter at this Ate day ? 

A, No; T wouldn’t undertake to say that, of course. I would like 
to be allowed to say this: I never was slow to take notice of any- 
thing of the kind and immediately complain to Mr. Rupert. If it 
had occurred I would have done so, 

Q. Your duties involved matters of great magnitude both then 
and since, and you wouldn’t now swear that you so charged your 
mind with these little matters that you would remember all the 
reports made to you of misconduct, now ? 

A. There are certain things I shall remember all my life; others 

I shall not, 
331 Q. You do not swear positively but what you may have 
furgotten some reports made to you about Bassett? 

A. I don’t remember every little thing. I don’t think any man 
has a memory to do that. | 

Q. You came here from Helena to testify in this case? 

27—102 
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A. I have other business here. 

Q. You were brought here for that? 

A. I was subpoenaed by our company as a witness—as the one 
knowing about the affair, of course. 

Q. You say you were subpeenaed. Do you mean to say you were 
subpoenaed in Helena? 

A. I was notified I should be wanted. 

Q. You came here for this? 

A. Yes, sir. 

Q. Now, about this conversation with Mares. ,I wish you would 
now commence and repeat, as far as you can remember, every word 
you said to Mares and then every word Mares said to you at that 
conversation. 

A. Well, as soon as he was in shape to talk to I asked the ques- 
tion: I says—which I remember very distinctly, as well to-day as 
the next—* Dick, how did this happen?” Heanswered that he was 
standing on the—that they was switching in the lower yard—he 
was standing on the rear car giving signals to the engineer, and was 
obliged to repeat them several times before the engineer got the sig- 
nal; that when he did catch it that he stepped back onto the car, 
supposing that he was standing long about the middle of the car, 
but that it proved that he was close to the end, and that he 
immediately stepped off the end of the car and fell and dropped his 
lantern, which was in his right hand, made a grab for the brake- 
rod with his left hand, caught the rod, but, having a mitten on, 
that it slipped down and he dropped down between the rails; and 
then, realizing his position, he threw his body out over the rails, but 

was unable to throw his legs out, and that the car, then back- 
332 ing up, ran over both legs and crushed them, That was his 
statement to me when we had the conversation. 

Q. What did you say to him that brought this out? Give your 
words, as near as you can remember. 

A. I have already stated; I says, “ Dick, how did this happen?” 

Q. That was all? 

A. That was enough to call for a fall account of it. 

Q. T want every word you said, as near as you dan remember, dur 
ing that interview? 

A, I have already testified on this thing. Now, then, there was 
a general running conversation afterwards which I will not attempt 
to repeat, But that part of it 1 remember as distinctly to-day as | 
did the very day that it occurred, 

Q. Well, can you remember another word that you said to him or 
that he said to you that you haven’t given? If so, give it to us. 

A. I can remember the words of sympathy that. I expressed to 
him; I told him we would take care of him: would-do the best we 

could, and words to try and cheer him up, as any one would under 
such circumstances. 

Q. I want what you said and what he said; give us every word 
you said to him, as near as you can remember. 

A. I can remember, of course, of his groaning and taking on. 
Q. Well, state what he said. 
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A. It was in this way, as I said, of a general running conversation 
that would not be charged upon my mind. I had occasion to make 
out reports—to report this matter 

Q. If you can’t remember any other word that was said, say so; 
if you can remember any other word, state it. 

A. I have already stated some other words I do remember. 

Q. If you can remember one other word, repeat it. 

A. I have already stated that he groaned and complained that he 

was wrecked for life, and I said any words of cheer that I 
333 = could call to mind at the time. 
Q. But you can’t remember anything vou said more than 
you have stated ? 

A. I can remember I told him we would take good care of him— 
see that he had proper attention—and he should not want for care 
on our hands, and I visited him very often; I presume—— 

Q. I have asked you over and over again if there was another 
word said by you to him or him to you to state it. 

A. I says, “ Dick, we'll take care of you; we'll do the best we 
can.” 

Q. If there is anything more that you said than you have stated 
already, state it. If you can remember another word you said to him 
or he to you. 

A. I think I have stated a good deal; the interview didn’t last 
very long at that time—the interview at that particular time. 

Q. If you don’t remember any more, say so; if you do, give it. 

A. I have no recollection of any exact words used at that partic- 
ular time, because, as I say, the interview was short. 

Q. How long was this after the injury to him? 

A. Just as soon after as we could get him into the hotel—into the 
room—and placed there where he could be someways comfortable. 

Q. It was before the amputation ? 

A, Yes, sir. 

Q. Was it before daylight? 

A. No; I remember very well the light was coming into the win- 
dow; we had no lights lit in the room, 

Q. There was no artificial light in the room ? 

A. T have no recollection of any artificial light, 

Q. Was there or was there not, according te your best recollee- 
tion 

A. There was not. 

Q. Who was there present at that conversation ? 

A, At this particular time I have no recollection of any 
S34 one present, but at subsequent interviews 
Q. I am talking about this time. 
A. I have no recollection of any one being in the room at the 
time, : 

Q. You swear no one was present? 

A. No,sir. I wouldn’t, because the boys were coming and going ; 
might have been there part of the time during our talk and out 
again. 

Q. Had the surgeon got there yet ? 
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A, No, sir; he hadn't. 

Q. Did you stay until the surgeon got there? 

A. T was in and assisting at the time. 

Q. Did you stay until the surgeon got there at this interview 

A, To the best of my recollection, | was in the room at the time 
the surgeon came, 

Q. At the time of this interview, did you remain there until the 
surgeon came ? 

A. I would not say that I did; it was a time of excitement when 
we were preparing for him. 

Q. There may have been others there, but you don’t remember of 
any one being there ? 

A. I know there were others there—coming and going. 

Q. During the time of this conversation ? 

A. Yes, sir; coming and going; not any one in there all the 
time. 

Q. Where was Dick? How was he—lying or sitting ? 

A. He was lying then on his back in bed. 

(. Anybody else talking to him during the time but yourself? 

A. Well, they didn’t interrupt our conversation at all. 

Q. From the time this conversation commenced until it ended, 
all the conversation you had with him then ; nobody else said any- 
thing to him or him to anybody else? 

A. No; I am quite positive they said nothing to him. They 
might have spoken to me; I might have been called or spoken to 

about something. 
330 Q. But you don’t remember about that? 
A. No, sir. 

Q. You can remember no one that was there—no one ? 

A. I don’t remember of any particular person. I remember that 
the boys 

Q. If you remember any one that was there state me his name; 
I would like to find out. : 

A. I have already stated that there was no one permanently in the 
room ; the clerk of the hotel was there to get things; the yardmen 
were up and down 

Q. If you can remember any one individual, man, woman, or 
child, that was present when this conversation took place, give me 
| that name. 

: A. I say I don’t think there was any one present during the whole “ 
| conversation. 

Q. If there was any one whose name you can remember who was 
present during any part of this conversation, please give me his 
name. 

A. Well, my recollection is that the hotel clerk, for one, came up. 

Q. What is his name’ 

A. Well, sir, they were changing there constantly—the night 
clerks. I wouldn’t undertake to swear who was night clerk at that 
time. ) 

Q. Would you swear that the night clerk that was there at that | 
time was present during any part of that conversation ? m 
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A. To the best of my recollection, he was; that he came in in con- 
nection with arranging Dick; making him comfortable, providing 
for things; we had to send for extra pillows, 

Q. Any one else, can you think oft 

A, 1 don’t think of any one, excepting it is my recollection that 
the brakemen—one of them—— 

Q. Which one? 

A. Well, now, I don’t know whether it was McLean or Brant. 

Q. Either McLean or Brant, you thirik was there? 

A. Yes, sir; that they came in and out during the time I was 

there. 
306 Q. And while that conversation was going on, do you 
think ? 

A. Why, naturally while it was going on, because I was talking 
to him about all the time I was in there, more or less. 

Q. Can you name any other person that was there during any 
part of that conversation ? 

A. No, sir; I can’t. 


Defendant rests. 


hai. the plaintiff introduced the following rebutting evi- 
dence on his part: 


GrorGceE P. WIxson, called as a witness in behalf of the plaintiff, 
being first duly sworn, testifies as follows: 


Direct examination by THomMaAs WILsonN: 


Q. Mr. Wilson, you have lived in Fargo how long? 

A. A little over three years. 

Q. You have been for a good many years an attorney and coun- 
sellor at law ? 

A. Yes, sir. | 

Q. And follow the practice of that profession ? 

A. Yes, sir. 

Q. On Saturday of last week did you or did you not call on Mr. 
Rupert, who has been a witness in this case, to make inquiry of him 
about some facts in this case? 

A. I did. 

Q. Where did you find him, if at all? 

A. At his office, at the round-house in this city. 

Q. On last Saturday ? 

A. Yes, sir. 

Q. Did Mr. Rupert or did he not then and there say to you, un- 
qualified and positively, that engineer Bassett had been discharged 

from defendant’s service as engineer for recklessness and in- 
337 competency? 
A. He did. 

Q. Did Mr. Rupert, at the same time and place, state to you that 
a good many reports came in that he, Bassett, was a dangerous man 
and would kill somebody? 

A. He did. 
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Q. Did he also state that at that time positively and unquali- 
fiedly ? 

A. He did. 

Q. Did you or did you not, at the same time and place, ask him to 
look up and see when Bassett was discharged ? 

A. I did. 

Q. Did he or did he not, in pursuance of that request, look up 
and give you that information asked for? 

A. ILasked him on Monday following if he had looked up the 
time when Bassett was discharged, here in the court-room ; and I 
understood him to say in September, 1881. Now, on that I couldn’t 
be as positive as on the others; he might have said that he was 
suspended in September, 1881; [ had but a moment's conversation 
with him, 

Q. On Monday in the court-room he used the word suspended or 
discharged, you wouldu’t swear positively which Y 

A. T would not say; no, 

Q. But is there any doubt about his saying absolutely and un- 
qualifiedly, at the time and place aforesaid, thata good many reports 
had come in that he (Bassett) was a dangerous man and would kill 
somebody? 

A. There is no question about it; I remember it distinctly. 

Q. Or is there the least doubt about his saying, at the same time 
and place, that Bassett had been discha from the defendant's 
service as engineer for recklessness and incompetency ? 

A. No doubt at all. 


Cross-examination by W. P. CLoveH: 


Q. General, you say you went up to the office of the de- 
308  fendant in this case? 
A. Yes, sir. 

Q. You were acquainted before that time with Mr. Rupert? 

A. Yes, sir. 

Q. Have you stated all the conversation that occurred between 
you? 

A. Well, not in the way he asks it. I can give it almost verbatim, 
Mr. Clough, very shortly. 

Q. Now, I would like to hear all the conversation that occurred 
between you on that oecasion. 

A. Well, there was a little that probably wouldn’t be pertinent. 
When T was in the office there was a call through the “phone” by 
Mr. McConnell, I believe, for somebody; T have seen him here—for 
Rossiter—and T heard the conversation; and the first thing I said 
to Mr. Rupert was that I didn’t know but whet we would want 
Mr. Rossiter, too, — explain: He was at his desk, Mr. Rupert 
was, and after this call and answer to the “ phone” I asked him— 
I said to him—TI wanted to talk with him a moment. He brought 
his chair over to where I was, and the first question I asked him 
was this; “Can you tell me, Mr, Rupert, when engineer Bassett 
was discharged from the service of the company,” or, “left the serv- 
ice of the company?” Just as Mr. Rupert stated it. He said he 
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could not without examining the books. Then I said to him, “ Do 
you remember what he was discharged for?” He answered, “ For 
recklessness and incompetency.” Those were his exact words. 
Then I asked him, says I, “ Did Mr. Fulton report him to you?” 
I asked that question, because in talking with our witnesses I had 
understood Galvin to say that he had reported this man Bassett to 
Fulton, and that Mr. Rupert was Fulton’s superior. I asked that 
question whether Mr. Fulton had reported him (Bassett) to him, 
and his answer to that was, “So many reports came in that he was 
a dangerous man and would kill somebody.” That was his answer 
to that question. Then I says, “Mr. Rupert, will you do me the 
kindness to examine your books and ascertain when Mr. 
339 Bassett was discharged, and let me know?” And he said he 
would, and [ bade him good dav and came away, and came 

down and issued a subpoena for him, That was the sum total of 
our Interview, 

Q. Did Mr. Rupert know on whose behalf you made the inquiry ? 

A, T don’t know, Mr. Clough; T have told you just-—T didn’t tell 
him T wanted to use him as a witness; PE assumed that he knew 
about this case, and I supposed then that you folks had probably 
seon him, It was on Saturday afternoon, about four prwcvdl 

Q. And what you have stated is all that was said? 

A. All that was said. I don’t think there was a remark outside 
of what I have stated here on the stand. I don’t recollect of any. 


DANIEL GALVIN, recalled on behalf of the plaintiff, testifies as 
follows : 


Direct examination by Tuomas WILson: 


Q. Mr. Galvin, after Mares was hurt and you took him up to the 
Headquarters Hotel, and put him on a truck, how long did you 
stay there? 

A. A very short time. I went and got a coat that was in our 
room and brought it out and put it over him. 

Q. Then what did you do? 

A. I went to Moorhead for a doctor. 

Q. Who went with you, if anybody? 

A. Geo. Brant. 

Q. Anybody else ? 

A. Yes, sir; the engineer and fireman. 

Q. What engineer and fireman 

A, Bassett and his fireman; they ran the engine No other went 
ever With us, 

Q. Did you go over on the engine? 

A. Yes, sir, 

Q. Then, when you went over to Moorhead, Bassett and 
$40 his fireman, Johu Ryan, went? 
A, They ran the engine. 

Q. And Se and Brant, who was the other brakeman, went over 
with them 
A, Yes, sir, 
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Q. Up watil the time when you went over there for that surgeon, 
state Whether or REE YOR Were oUt there Where Mares Was, 

Ay T was around there: yes, sth. 

QQ. Were you or were you not clase ta where he was? State how 
the Ret Was, 

A, Twas vntil T went far the coat: ves, sir, 

Q. How long were vou absent far the coat? 

A, Oh, probably a minute or two; just a short tine, 

Q. Then, after that, how long before you started over to Moorhead 
for the surgeon ? 

A, Just as soon as we could get started, 

Q. Well, do you mean right off? 

A, Yes, sir, 

Q. And with you went the men that you speak of? 

A. Yes, sir. 

Q. After you went up to that place and put him on that truck 
there, or after vou took him up to that place and before you went 
over to Moorhead, had or had not Bassett any conversation with 
him ? 

A. Not to my knowledge; not there; no, sir. 

Q. How long were you out of sight of Mares before you went over 
after that surgeon ? 

A. Well, I went for this coat and woke Mr. Fulton up. 

Q. Well, how long did that take? 

A. It didn’t take but a short time; not more than five minutes. 

Q. While you went for the coat and woke Mr. Fulton up? 

A. Yes, sir. 7 

Q. Who did you leave with Mares, if anybody, while you 
341 were away? 
A. Johui McLean, one of my brakemen. 

Q. Do you know where Bassett was while you were away for the 
coat ? 

A. I don’t know; I couldn’t say. 

Q. But before you went over for that surgeon, so far as you know, 
had Bassett any conversation with him? 

A, Notas far as I know: no, sir, 

Q. After you came back with the surgeon, then what was done? 

A, Well, we went to work, 

Q. Whe’ 

A, Me and George Brant went to werk. I lef MeLean and told 
him to stay and take care of Dick. 

Q. Did you have the engine with you when .you were at work ? 

A, Yes, sir;*we did, 

Q. After that time was or was not Bassett with you all the time? 

A. He was; yes, sir. 

Q. And Brant? | 

A. Yes, sir; up until seven o'clock in the morning. 

Q. And Bassett’s fireman ? 

A. Yes, sir. 

Q. Was that or was it not after Dick’s legs had been amputated— 
seven o'clock in the morning? 
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AL Teoulda’t: say what time they performed the amputation oa 
his legs, bal when We started to werk it was bere the amputation 
took placa and after we got done work Tdont believe the amputee 
tian had teak placa 

Q. Well, vou say you were with them at work until seven? 

A, Yes, sr 

Q. De vou know whether, after that time and before the amputa- 
tion took place, Bassett had any conversation with this man? 

A, He did not until after seven o'clock, 
342 Q. Before seven o'clock this man had been taken up to this 
reom ? 

A, Yes, sir. 

Q. Very well; then, if Bassett had any conversation with Mares 
before Mares was taken to his room it must have been while you 
were after that coat or waking Fulton up? : 

A. Yes, sir. 

Q. How long was McLean left with Mares ? 

A. Well, I hadn’t seen McLean; hadn’t done any work with him 
after Mares was hurt atall. How long he staid with Mares I don’t 
know. He had stayed with him until seven o’clock ; how long after 
that I don’t know; I went home. 

Q. You were night man, and you went home and went to sleep? 

A. Yes, sir; went to bed. | 

Q. Mr. Galvin, it has been stated here that at the time it is al- 
leged Bassett ran up there carelessly that you gave him the signal 
to do so. | 

A. That’s what they claim, I believe. 

Q. Well, is that true? 

A. He never received a signal from me. 

Q. Do you know whether McLean had a lantern that night with 
him at the time and just previous to the time when Mares was hurt? 

A. He had when he went to work. When we all went to work 
we all had lanterns. 

‘Q. Do you know whether he had at the time this man was hurt 
or not? 

A. He Wid. We had all our lamps there, I know. We were there 
together; and, as a general thing, after the men had been resting 
any length of time atall, after I would wake them up, the first 
thing they would do would be to clean their lamps or till them 
with oil before they would go to work, There was times I was really 
delayed after they had been waked up. 

Q. If you are certain he had a lamp when he went to work that 

night, say so, 
343 A. Iam, 
Q. You are? 

A. Yes, sir. 

Q. Mr. Galvin, did you ever, at any time when you were present 
with Mares, hear him say, in substance or effect, that this accident 
was on account of his own fault? 


(Objected to and withdrawn.) 
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Q. You say you didn’t hear any such conversation as alleged be- 
tween Mares and Bassett ? 

A. No, sir. 

Q. Did you ever hear any such conversation as was alleged be- 
tween Mares and Fulton ? 

A. No, sir; I didn’t. 

Q. Mr. Witness, Mr. Fulton has stated here before the jury how 
much he was around through that yard superintending, and so forth. 
Did you hear his testimony ? 

A. I did; yes, sir. 

Q. State to this jury just about how much Mr. Fulton was accus- 
tomed to be there. State it in your own way. Make them under- 
stand, as a matter of fact, how that was. 

A. Well, if he had anything to tell me that was unusual to what 
my custom of doing the work was he would tell me so there at the 
office. If he didn’t see me he would leave a note to me about it. 
As he was going to bed from his office, he would probably drop into 
our office—if he had anything to tell me he would. I don’t think 
he made a specialty of it, to stay up to see what we were doing. 
He wasn’t around with us to see what we were doing, only in one 
instance, when I was short of men, he helped me one night. 

Q. Do you ever remember of him helpine excepting that one 
night? 

A. No, sir; I don’t. 

Q. Now, can you swear or can vou not swear positively as to his 

helping you any number of times in that yard during the 
344 whole time Bassett was there—any number of times ? 
A. No, sir. 

Q. Did he ever help you half a dozen times in that yard while 
Bassett was in it? 

A. He didn’t; no, sir. 

Q. State about his coming into the yard ; state when he came and 
how he came, and all about it. 

A. Well, if he happened to be off anywhere—he roomed right here 
at the Headquarters Hotel—if he had anything to tell me he would 
tell it to me; if he hadn’t he wouldn’t. : 

Q. Did he ever pretend or did he ever, as a matter of fact, look 
after the manner of doing business in the yard, how the engineers or 
any of the men were doing it, or did he give you orders as to how 
you should see it done? 

A. No, sir; I can’t say that he did. 

Q. Then he did what? 

A. Stay around and tell me how it was to be done or watch the 
men do it; he was out around there all during the day. 

Q. Around where ? 

A. Around the office there ; from his office to the Headquarters 
Hotel office there, and around. If he had anything special to tell 
me he would tell it to me. 
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Cross-examination by W. P. CLouaH: 


Q. Mr. Galvin, when you took Mares up on the front of the en- 
gine to the Headquarters Hotel and took him off, whereabouts was 
he on the steps of the hotel ? 

A. He was right about opposite the waiting-room. 

Q. That would be pretty near the main entrance? 

A. That would be a little above the main entrance. | 

Q. A few feet? 

A. A few feet. 
345 Q. Then he was laid out there, was he, on the truck ? 
A. He was; yes, sir. 

Q. And somebody went to the door of the hotel to get in? 

A. No, sir. 

Q. Nobody did ? 

A. The doors were wide open all hours of the night and day, too. 
2 Did somebody go into the hotel to see about getting him a 
lace? 

, A. I did after I got this coat; yes, sir; I went and woke Mr. Fulton 
up. ; 

Q. Where was Mr. Fulton sleeping ? 

A. I don’t remember what room it was; it was the first flight of 
stairs, I believe. 

Q. In the hotel? 

A. Yes, sir. 

Q. You first went and took him off and laid him on the truck? 

A. Yes, sir. 

Q. Then you went from there to the office for the coat? 

A. Yes, sir; for an overcoat. 

Q. In the meantime had any of the other train hands gone into 
the hotel ? 

A. Well, I couldn’t say whether they went in while I went after 
the coat or not. | 

Q. Your coat was up at the office, was it? 

A. It wasn’t my coat; it was his own coat—the coat I went for. 

Q. What office do you mean? 

A. I mean our office, right above the superintendent’s office. 

Q. How far was that from the place where Mares was resting on 
the truck ? 

A. Well, somewhere between sixty and seventy feet. 

Q. Isn’t it more than a hundred? 

A. I don’tthink it —; to the best of my belief it ain’t. 
346 Q.. Isn’t it more than one hundred and fifty? 
A. Not to the best of my belief; no, sir. 

Q. It’s along the full length, ain’t it; the remaining length of the 

Headquarters Hotel ? 

A. Yes, sir. 

Q. And thirty or forty feet besides, isn’t it? 

A. Yes, sir; from where Mares was. 

Q. Wouldn’t that make nearer 150 feet than sixty or eighty? 

A. Not to my best knowledge it wouldn’t. 
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Q. Do you know the length of the front of the Headquarters Hotel ? 

A. I do not know, sir. 

Q. Where he was was pretty close down to this end, wasn’t it— 
pretty close to the Broadway end ? 

A. It was very near the centre of the building, I should judge. 
The ticket office and waiting-room is very near the centre of the 
building, I should judge. 

Q. Isn’t the entrance to the ticket office a good ways this side of 
the center, counting in the dining-room? There is the dining-room, 
the ladies’ waiting-room, the ticket office, the gentlemen’s waiting- 
room, and there is the space between the little building and the 
hotel ? | 

A. Yes, sir. 

Q. Now, you went up and got that coat? 

A. Yes, sir. 

Q. Do you know whether anybody had gone in to see the clerk of 
the hotel ? : 

A. I don’t know. During my absence they might. 

Q. Somebody might have done so for all you know ? 

A. During my absence; yes, sir. 

Q. How long do you think it took you to go up and get the coat 
and come back again ? 

A. As quick asI could go there and get the coat. It’s a very 

short distance. Any one can have an idea of the length of 
347 time it would take me. I was ina hurry, of course, under 
the circumstance. 

Q. When you laid the coat on him did you go into the hotel ? 

A. I ran right upstairs. 

Q. Did anybody see the clerk of the hotel ? 

A. I couldn’t say. 

Q. Was the clerk or anybody about the hotel asked to admit him 
before Mr. Fulton was waked up ? 

. I couldn’t say. 

. You don’t know about that ? 

. No, sir; I couldn’t say. 

. Did you see the clerk of the hotel when you went in? 
. I couldn’t say whether I did or not. 

Q. There has been some testimony about the clerk of the hotel 
refusing to admit Mr. Mares, and Fulton was called on ? 

A. Mr. Fulton was the first man I went to in the hotel. 

Q. In order to call Fulton you had to go into the hotel, pass 
through the office, and go upstairs? 

A. No, sir; I didn’t have to pass through the office. 

Q. Well, you passed through the hall, didn’t you ? 

A. There’s a hall that leads into the ladies’ room. 

Q. The stairs are thirty or forty feet from the front side of the 
building? 

A. From the outside, I should think they were. 

Q. You went upstairs. How far did you have to go in the hall to 
find Fulton’s room ? 

A. His room was right at the head of the stairs. 
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Q. Did you know where it was before you went up? 
A. Yes, sir; I had been there before. 
Q. Did you find him up? 
A. I found him asleep. 
Q. You knocked on the door, did you? 
'- A. I woke him up; I believe his door was open. 
348 Q. Did you walk in? 
A. I think so; yes, sir. 
Q. How long did you stay in the room? 
A. Just while I told him Mr. Mares had got hurt. 
Q. Did you tell him in what way ? 
A. I ian think I did; no, sir. I told him the wheels had run 
over his legs. 
Q. Did you tell him what you wanted him to do? 
A. I wasn’t supposed to tell him what I wanted him to do. 
Q. I am not asking about what you are supposed to do ; I am ask- 
ing what you did. What did you tell him? 
. I told him about Mares being hurt. 
And asked him to come down, did you? 
I can’t say as I did ask him to come down. 
. You run down then, did you? 
I came down; yes, sir. 
Where did you go after that? 
I went to Moorhead. 
You found him still on the steps, did you? 
. He was still outside; yes, sir. 
_ Had he been removed to the inside of the building before you 
went over to Moorhead? | 

A. He had not, to my knowledge; no, sir. 

Q. Do you remember whether he had or not? 

A. Well, I wouldn’t be positive; I think not. He was on the in- 
side of the building when [ got back from Moorhead. They had re- 
moved him while I was gone. 

Q. Was there any more running around before you went for the 
surgeon? 

A. No, sir. 

Q. Who told you to go to Moorhead for the surgeon? 

A. I don’t know as any one did. Somebody might have told 

me. 
349 Q. Did Mr. Fulton order you to go to Moorhead? 
A. I don’t know. 

Q. He might have? 

A. Yes, sir; and he might not; I wouldn’t be positive whether 
he did or not. 

Q. But when you got down there you just left at once? 

A. I went as soon as I could, conveniently. 

Q. About how long was it ‘after you got downstairs before the 
engine started for Moorhead ? 

A. A very short time ; not more than three or four or five min- 
utes. 
) Q. And of course you don’t pretend to know what happened be- 
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tween Bassett and Mares when you went in the first place and got the 
coat and brought it back, and then went upstairs and to Mr. Fulton’s 
room and then came back downstairs? . 

A. I don’t know what I didn’t see; no, sir; and didn’t hear. 

(). I understood you to say after you got back you didn’t go up 
again until after seven o’clock ? 

A. Not until after I was through work. 

Q. You went out and got a surgeon and krought him over and 
then went to work in the yard, and did not go back until after you 
quit work? 

A. Until after I quit work in the morning, if I did then. 

Q. Did you see Fulton around there before you went to Moor- 
head? 

A. No, sir; I did afterwards. 

Q. After you got back from getting the surgeon you saw Fulton 
there? 

A. Yes, sir; he was there. 

‘Q. When you went tosee him in the morning after you got through 
your work had the amputation then been performed ? 

A. I couldn’t say whether it had or hadn’t. I wasn’t upstairs. 

Q. I understood you to say after you quit your work you called 

on him again ? 
350 A. No, sir; I never called up there but once after that. 
Q. You speak about Mr. Fulton’s relation to the yard ? 

A. Yes, sir. 

Q. All of this yard work was under charge of Mr. Fulton, wasn’t 


A. Well, I suppose so. I had full charge of the night yard. 

Q. Your charge was under Mr. Fulton, wasn’t it? 

A. Well, to a certain extent it was. 

Q. Didn’t vou take your orders from Mr. Fulton ? 

A. I did; [ took my orders from Mr. Fulton and had full charge 
of the yard during the night. 

Q. That is, you had charge, but Mr. Fulton was your superior ? 

A. Yes, sir. 

Q. Was in charge of affairs at the same time ? 

A. Yes, sir. 

Q. And the day gang took their orders from him, didn’t they ? 

A. Yes, sir; I obeyed orders from Mr. McCabe as well as Mr. 
Fulton. 

Q. Wasn’t Fulton frequently about the yard to see whether his 
orders or instructions were carried out and to give orders and in- 
structions ? 

A. Not to my knowledge; he wasn’t there for that purpose. 

Q. Didn’t he come into the yard frequently ? | 

A. I saw him frequently evenings. 

Q. Around the yards? 

A. Not around the yards unless there was something special he 
wanted done. 

Q. He was out with the yard gangs, was he; around the yard 
daytimes? 
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A. He was there, I suppose. I slept daytimes. 
Q. You were around daytimes some? 
A. Oh, yes; I would come around probably a short time 
351 before it was time to go to work. 
Q. When you were out near there daytimes you saw Ful- 
ton around ? 
A. I didn’t look for him. I worked nights. 


Redirect examination by THomMas WIILson : 


Q. Was there a yardmaster who had general control day and 
night above you and under Fulton at that time? 

A. No, sir; Fulton was the man. 

Q. Well, wasn’t there a yardmaster ? 

A. I was. 

Q. You were night yardmaster; who was the day yardmaster ? 

A. Baker was the day yardmaster. 

Q. I think you answered before as to whether yor ever heard any 
such conversation between Fulton and Mares as Fulton has testitied 
to? 

A. I didn’t hear any conversation between them ; no, sir. 

Q. I will now ask a question which I have before asked, whether 
you ever heard between Mr. Mares and any one any remark made 
by Mr. Mares that he was to blame for this, or that he stepped off 
the car or any other statement by Mares different from what he has 
testified to in this case concerning the cause of this accident? 


(The defendant objects to this question on the ground that it is 
incompetent and immaterial, which objections are sustained by the 
court, to which ruling the plaintiff duly excepts.) 


Recross-examination by W. P. CLouGcH: 


Q. You are perfectly certain that you are the man that went and 
aroused Mr. Fulton, are you, at that time? 
A. I am; yes, sir; I know it. 


JoHN McLEay, recalled asa witness in behalf — the plaintiff, 
testifies as follows: 


302 Direct examination by Tuomas WILson: 


Q. Mr. McLean, after the injury to Mares that night were you 
present until he was taken up to the hotel and left on the truck at 
the hotel ? 

A. I was, all the time; yes, sir. 

Q. When he was left on the truck at the hotel and up until the 
time that he was taken to his room were you or were you not pres- 
ent? 

A. I was present all the time with him. 

Q. All the time? 

A. Yes, sir. 

Q. Let me ask you whether you were left to take charge of him 
by Bassett, the yardmaster ? 
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A. I was left by Mr. Galvin. 

Q. By Galvin, I mean. 

A. Yes, sir. 

4 You were left to take charge of Mares ? 

. Yes, sir. 

0. And you state you were with Mares all the time, from the 
time he was hurt until he was taken up to his room in the Head- 
quarters Hotel ? 

A. I was; yes, sir. 

Q. Were you present so as to have heard atly conversation had 
with him during that time—so that you could have heard any con- 
versation had with him during that time? 

A. Yes, sir; I was. 

Q. What do you say ? 

A. I was right by him all the time—standing by the truck—while 
he was outside. 

Q. Did you hear any such conversation as Mr. Bassett has sworn 
to here to having had with Mr. Mares while he was on that truck 
at the Headquarters Hotel before he was taken to his room ? 

A. Not to my recollection I didn’t. 
O00 Q. You say, to your recollection, you didn’t hear any such 
thing ? 

A. I didn’t hear any. 

Q. Were you present at the time, immediately after he was hurt, 
when he stated what was the cause of his injury ? 

A. Yes, sir. 

Q. Now, if Mr. Mares had stated any such thing as that it was his 
own fault or his own negligence, do you think that you would ree- 
ollect it? 

A. I would; yes, sir. 

Q. You say you would ? 

A. Yes, sir; I would? 

Q. Now, according to your recollection, did he ever make any 
such remark as that outside during that time? 

A. Not in my hearing he didn’t. 

Q. And you state yuu were present all the time from the time 
he was taken to the Headquarters Hotel until he was taken to his 
room ? 

A. Yes, sir. 

Q. Mr. McLean, after he was taken to his room were you still left 
with him ? 

A. I was still in his room to take care of him; yes, sir. 

Q. How long did you remain to take care of him ? 

A. I remained, if I remember right, until half past ten or eleven 
o’clock that day. 

Q. Did you assist in taking him up into the room? 

A. Yes, sir; I did. 

Q. Well, were you present to-day when Mr. Fulton testified as to 
the conversation he had with Mr. Mares before Mares’ legs were 
oy ae ? 

. I believe I was. 
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Q. Until the time Mares’ legs were amputated were you or were 
you not present with Mares ? 
A. I was. 
354 Q. Were you all the time after he was hurt up until after 
the amputation ? 
. I was, until after it; yes, sir. 
Were you there during the amputation ? 
. Yes, sir; all the time. 
And assisted in that? 
. I did; yes sir. 
. Mr. McLean, did you or did you not hear any such conversa- 
tion as Mr. Fulton says here he had with Mares at that time between 
those persons ? 

A. I did not, sir; didn’t hear anything of the kind. 

Q. Had there been any such conversation would you have heard 
it? 

A. I would have heard it; yes, sir. 

Q. You say you heard no such conversation ? 

A. I heard no such conversation as that. I heard him ask him if 
he was in much pain. I remember of Mr. Fulton being in the room 
once and asked him if he wasin much pain. He said, “ No; not at 
present.” He was very sick at the stomach. That is all the 
conversation I heard. 

Q. Well, do you remember of him being in Mares’ room at all 
afterwards until after the amputation ? 

A. That is the only time I saw him in. After the amputation I 
was not in the room steady myself. 

Q. After the amputation you were not steadily there? 

A. No, sir. 

Q. By the way, had you a lantern with you that night? 

A. I had. 

Q. Had you or had you not a lantern with you at the time Mares 
was hurt? 

A. I had. 

Q. Was it or was it not lighted ? 

A. It was lighted. I had it in my left hand. 


(The plaintiff offers to prove by this witness that during the 

355 time he was present with Mares he did not hear Mares say to 

the persons named, or to any other persons, that he, Mares, 

was to blame and fell off the cars on account of his own fault or 

negligence, or anything to that effect, and that if any such thing 

had been said in his presence he would have noticed it, and that it 

would have attracted his attention ; which offer is objected to by the 

defendant upon the ground that it is immaterial and incompetent, 

which objections are sustained by the court, to which ruling the 
plaintiff duly excepts.) 


OPOobo> 


Cross-examination by W. P. CLrouGcu: 


Q. Mr. McLean, what time was that amputation made in the 


morning ? 
29—102 
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A. Well, I don’t rightly remember. I say I don’t rightly remem- 
ber what time. I think about—it was got through with, I think, 
about eight o’clock ; some time after break fast. 

Q. Do you remember what surgeon it was performed the ampu- 
tion ? 

A. Dr. Darrow was one, and if I remember rightly Dr. Lewis, 
from Moorhead, was another one. I think there were three or four. 
They were the two principal ones—Dr. DarroW and Dr. Lewis. I 
won’t be sure whether it’s Lewis or not; I think it is. 

Q. Now, the engine was sent over to get Dr. Lewis, was it? 

A. I believe it was; yes, sir. 

Q. Who called Dr. Darrow ? 

A. I couldn’t tell. 

Q. Did you go after him ? 

A. No, sir. 

Q. You swear to that positively, do you ? 

A. I swear to that. I didn’t go for him. 

Q. Who got this other doctor ? 

A. Well, some of the other men : I couldn’t say who. 

Q. From the time you took Mr. Mares and put him in bed 
3096 until the amputation occurred, how long was it? 

A. It was a good while; the doctors wouldn’t do anything 
with lamp or gas light; I forget whether it was gas or a lamp they 
had ; they wouldn’t do anything with lamp-light ; they waited until 
they had daylight to do it with. 

Q. Did they wait until broad daylight? 

A. Well, I don’t remember rightly now whether they did or not ; 
I wouldn’t be certain, 

Q. After you had got Mr. Mares up and had got him in bed how 
long a time elapsed before the amputation .took place ? 

A. Well, I couldn’t be positive now; I don’t recollect rightly ; 
quite awhile; an hour and a half, probably, or probably more. 

Q. Who was up in the room during that hour and a half? 

A. I saw Mr. Fulton once, and, I think, Mr. Hobart’s clerk, if I 
remember right, was in another one. 

Q. Who was that—Mr. Trimball? 

A. I didn’t know his name; I knew him by sight, though. 

Q. And who else? 

A. Well, there was the night clerk in the hotel, and I didn’t know 
his name—of course, I knew he was night clerk—and a good many 
railroad boys—that is, on the road. 

Q. When you first brought Mr. Mares up did you help to lift him 
on the truck in front of the hotel ? 

A. Yes, sir; I helped to lift him in every shape until he was un- 
dressed. 

_ Q. Whereabouts was that truck lying on the hotel steps? 

A. I couldn’t say exactly what part of the house, but very high ; 
I think half way up—hardly half way up—from this end of the hotel 
towards the railway officials’ office. 

Q. Was it in front of any of the doors of the hotel ? 
A. Well, I wouldn’t be certain, but I think it’s likely it would be. 
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Q. You don’t remember just where it was, in reference to 
397 ~—‘ the doors of the hotel ? 

A. No, sir; I wouldn’t be certain. I think it would be 
opposite the doors, about where I said; about the center of the plat- 
form ; I think it would be somewheres in about that restaurant or 
ticket office; somewheres into there, I should think it was. 

Q. How soon after you got there was an effort made to get him 
into the house? 
A. Right away, I think; a very short while. 
Q. Did somebody go in and see the night clerk about getting him 
in there? 
. Yes, sir; somebody did; I don’t remember who it was. 
Wasn’t that you? 
. No, sir; 1t wasn’t me. 
. Was it Mr. Galvin? 
. I won’t be certain whether it was Mr. Galvin or not. 
Mr. Galvin testifies it wasn’t he. 
I don’t know whether it was or not; I would not be sure. 
. Was the elerk first applied to to get him in? 
. Well, he wouldn’t give us a room. 
. How do you know he wouldn’t; who was it went in; some 
one must have gone in? 
A. Some one must have gone in. 
Q. It wasn’t Bassett, was it? 
A. I wouldn’t be certain. 
Q. What do you think about it, whether it was Bassett or not? 
_ A. I don’t remember who it was went in; I ain’t prepared to tell. 
Q. Who was the other man that was with you? 
A. George Brant. 
Q. Was it Brant went in? 
A. I couldn’t tell; I was alone at the truck with Dick. 
Q. Wasn’t Bassett there with you? ~ 
A, ys sir; we had all been there until we got him into the 
10USe. 
308 Q. Now, wasn’t there considerable running around in _ re- 
gard to getting him into the house and getting him taken 


OPOPOropor 


care of? 


A. There was. I didn’t do any of it myself. 

Q. Didn’t you? 

A. I stayed there at his request and at the request of Mr. Galvin. 

Q. Parties were generally flying around trying to get him into the 
house—— 

A. As far as I remember. 

Q. Getting him into the house, going for the doctors, and trying 
to make him comfortable required a good deal of flying around from 
all of you? 

A. I presume it did; yes, sir. | 

Q. Isn’t it true you were all engaged in that? 

A. I guess they might have —; yes, sir. 

Q. Mightn’t you have gone for something, too ? 

A. No; I knowI didn’t. | 
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Q. Will you swear positively that you didn’t leave him; that you 
stood right by him all the time? 

A. Yes, sir; that was Mr. Galvin’s orders. As soon as we took 
him off from the engine he asked Mr. Galvin for one of us to stay 
with him. Mr. Galvin says, “McLean, you had better stay with 
him.” 3 

Q. Did hegive you any further orders ? 

A. No further orders I remember of. 

Q. Where did you first see Mr. Fulton ? | 

A. Where I remember of seeing him first was in his room, after 
we got a room for him; if I remember right it was Mr. Fulton got 
the room from the clerk. 

Q. Did he come out and tell you when the room was gotten, or did 
the clerk come out? 

A. I ain’t certain ; I think it was the clerk ; the clerk showed us 
the way up the stairs. 

;, Q. Wasn’t Mr. Fulton right there with you at that time? 
309 A. I don’t remember; there was quite a number of folks 

around, 

Q. A bed was gotten ready when you went upstairs, wasn’t it? 

A. Yes, sir; they were getting one ready—changing the clothes 
on it, I guess, 

Q. Who carried this man upstairs? 

A. I was one helped carry him up. 

¥ . % 

Q. What did you carry him on? 

A. On a kind of a door or little platform, if J remember right. 

Q. You had something to carry isles on? 

A. Yes, sir. 

Q. You don’t remember what it was ? 

A. No, sir; I don’t remember what it was. 

Q. You didn’t lay him down on the bare truck, did you ? 

A. I forget now; didn’t carry him upstairs on the truck, I don’t 
think. 

Q. When you laid him down you didn’t lay him down on the bare 
timbers of the truck in his wounded condition ? 

A. I don’t remember that. 

Q. The truck was merely a frame; hadn’t any close bottom or 
bed ? 

A. It was a truck like you see in the depot. 

Q. Those trucks are frames without close board bottoms ? 

A. Yes, sir; not very close. 

Q. So it would be very uncomfortable for a man to lie upon it 
without anything under him ? 

A. Yes, sir; I suppose it would. 

Q. Who went for and got whatever was put on that truck for him 


to lie on? 


A. Mr. Galvin got a coat. 

Q. That was to put on top of him, wasn’t it ? 

A. I don’t know whether it was to put on top of him or on the 
bottom of the truck: 
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Q. You heard Mr. Galvin’s testimony as to the coat; who 
360 went for and got whatever was got to make him comfortable ; 
might you not have done it yourself? 

A. Iam sure I didn’t, though. 

Q. You are positive of that, are you? 

A. Yes, sir. 

Q. When he was carried upstairs who undressed him? 

A. I think Dr. Darrow and myself. 

Q. Was Dr. Darrow there as soon as you got ready to take him up- 
stairs ? 

A. I don’t remember. I don’t think he was. 

Q. Who went and got Dr. Darrow? 

A. I don’t know who got Dr. Darrow. 

Q. You didn’t go and get him yourself, you say ? 

A. No; I didn’t get him myself. 

0 Didn’t Brant go and get him? 

A. I don’t remember. 

Q. Can you tell me now how long he was taken upstairs before 
Darrow got there to help undress him? 

A. Well, not only a short while, I think. 

Q. Well, about how many minutes? 

A. W ell, probably five or ten minutes. 

Q. W here was his room in the hotel ? 

A. His room was on the first flight of stairs; I can’t remember 
rightly now; I could go to the room; I couldn’t tell the number of 
it now. 

Q. How was it with reference to the head of the stairs? Was it 
back of the head of the stairs? Did it face north, or where ? 

A. Yes, it faced north; that way from the head of the stairs, if I 
remember right. 

Q. After Darrow had got there the bed had been prepared and 
he had been put in and was undressed. Did Dr. Darrow go away 

again ov tan the amputation? 
361 A. Well, I remember of him being sitting in the hall talk- 
ing with the other doctors. 

Q. Do you remember whether the engine had got back from 
Moorhead with Dr. Lewis before Dr. Darrow came ? 

A. I think Dr. Darrow was there when they came back. 

Q. Wasn’t it some one of your party that went and got Dr. 


Darrow ? 


A. I don’t know who brought Dr. Darrow. It was Galvin and 
Brant, I guess, went after Dr. Lewis. 

Q. After you had got him in bed was it necessary to go out of 
the room for anything to make him comfortable? 

A. Yes, sir. 

Q. Who did that work ? 

A. I went out once myself down to the kitchen in the hotel. 

Q. What time was that? 

A. It was at the same time they commenced to operate on him. 

Q. It was s before the amputation, was it? , 
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A. Yes,sir; a few minutes, I think. I went for a cloth and some 
water. 

Q. Was it necessary, previous to that time, to go for anything ? 

A. No; not that I remember of. 

Q. Who were present that time when you went out for cloths and 
water ? 

A. Dr. Darrow and this Dr. Lewis. I ain’t positive about it being 
Dr. Lewis, but I think it is. I know the man-when I see him. I 
ain’t certain that is his name. 

Q. Will you swear you were not out of that room that morning 
except to go and get those cloths ? 

A. That’s the only time I remember. 

Q. You simply say you don’t remember of any other time? 

A. No, sir; I don’t remember any other time. 

Q. You don’t mean to swear positively you were not out ? 

A. No, sir; I don’t mean to swear to that. 


3862 Redirect examination by THomas WILson: 


Q. When you went to get the cloths and water that was prepara- 
tory to making the amputation—just as they were about to com- 
mence it? | 

A. Yes, sir. 


RicHARD MAREs, recalled as a witness in his own behalf, testifies 
as follows: 


Direct examination by THomas WILson: 


Q. Mr. Mares, you were present in the court-room and heard the 
testimony of Mr. Bassett, were you not ? 

A. Yes, sir. 

Q. Did you hear his testimony as to your admission to him that 
it was your own fault falling off that car? 

A. Yes, sir. 

Q. Did you hear what he said about that? 

A. Yes, sir. 

Q. Did you ever have any such conversation with him ? 

A. I did not. 

Q. Any time or place? 

A. No, sir. 

. Did you ever say to any one in the world anything to that 
effect ? 

A. I did not. 

Q. Do you remember of ever having any conversation with Mr. 
Bassett at all during the time you were on that platform or up 
there at the time before you were taken to your room? 

A. I do not. 

Q. Well, was your mind clear all that time? 

A. It was; yes, sir. 

Q. Up until they commenced to operate on you? 

A. Yes, sir. 

Q. Well, you remember of being taken up to your room ? 
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363 A. Yes, sir. 

Q. By the way, you may state who was left with you—how 
you were—what the state of the case was up until you were taken 
to your room. 

A. After they had lain me on the truck they took the cushions 
out of the engine, the seat of the engine, and laid — on the truck, 
I think; at least they placed one of the cushions at my back on the 
truck and Mr. McLean stood there by the side of me and kind of 
supported me on the truck. After they had lain me on the truck 
the night clerk came out there—I don’t know whether any one was 
sent after him, whether any one went in or not—and he said that they 
couldn’t take mein; that he couldn’t Jet me in without having 
orders from the proprietor—seeing him first. He said they would 
have to take me down in some building back of that. I don’t know 
just where the building is; all I know about the building was what 
I heard the boys stating that there was a man 

Q. Now, then, you stayed there about how long, do you remember, 
on that platform and on that truck, Mr. Mares? 

A. Well, somewheres in the neighborhood of half an hour, I should 
judge; perhaps not quite as long, maybe a little longer. 

Q. How long did Mr. Galvin stay there? 

A. Well, he was there some little time—that is, quite a few 
minutes. | 

~ Q. But you don’t remember just how long? 

A. I don’t remember how long. 

Q. Who, if anybody, staid with you ? 

A. Mr. McLean. 


Q. How long did Mr. McLean stay with you? 

A. He stayed with me until I was taken into the room. 

Q. Did he or did he not stay with you any longer than that? 

A. A. He did; yes, sir. 

Q. Until when? 

A. Until—well, as long as I know anything about it—until 
364 I was under the influence of ether. 
Q. For awhile you ceased to know anything ? 

A. Yes, sir; fur awhile I was under the influence of ether. _ 

Q. Now, if there was anything of any such conversation as Bassett 
narrates—if there was anything about any such conversation—just 
state whether there was anything of it, or whether there was literally 
nothing of it. 

A. There was nothing, to my knowledge? 

Q. Well, you have stated that your mind was clear; that you re- 
member what occurred during that time? 

A. Yes, sir. 

Q. Did you ever to Mr. Bassett make any such statement at any 
time or at any place? 

A. I never did. 

Q. Now, then, you were present and heard the statement of Mr. 
Fulton ? 

A. Yes, sir. 
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Q. Go on and tell us about that; did you ever make that state- 
ment to him? 

A. I never did; no, sir. 

Q. You remember the time that he states you made it? 

A. Yes, sir. 

Q. Now, Mr. Mares, did you have a conversatian with him at any 
time in which there was anything said—I mean after that injury— 
in which there was anything said by you about Bassett neglecting to 
receive signals and you had to repeat them over and over again ? 

A. I do; yes, sir. 

Q. When was that conversation had with him and what was it ? 

A. Well, I couldn’t exactly remember the day; it was, 1 think, 
some three or four days after I was hurt. 

Q. State what that conversation was. 

A. Mr. Fulton was talking to me about how I come to get 

365, hurt and soon, having a general talk about it, and I told him, 

as I have told the jury here, that I considered it Bassett’s 

fault, and we were speaking about Bassett in one way or another; I 

told him that he never had obeyed signals properly. I spoke in 

this way, that a man would have to give him a signal three or four 
times before he would pay any attention to it. 

Q. Do you know how any of those doctors were sent for, Mares? 

A. Yes, sir. 

Q. Well, how do you know; what do you know? 

A. Well, the night clerk said he would go in and telephone for 
Dr. Darrow. | 

Q. How do you know? 

A. I heard him say so. I don’t know that he did telephone for 
him; I heard him say that he would. 

Cross-examination by W. P. CLouan: 

Q. Mr. Mares, while you were lying on this truck, were you lying 
on the bare frame of the truck ? 

A. I think not; no, sir. 

Q. What were you lying on? 

A. 1 think I was lying on a cushion. 

Q. What sort of a cushion? 

A. The cushion to the seat upon the engine. 

Q. After you had been hurt you were picked up and one of the 
engine cushions taken out and you put onto that; 1s that it? 

A. I don’t remember whether the cushion was put under me at 
the time I was picked up and placed onto the engine before I was 
taken up to the Headquarters, or whether it was taken out of the 
engine afterwards. There was one cushion taken out of the engine 
afterwards, after I was placed on the truck and they had taken me 
back. 

Q. You can’t swear whether any cushion was taken out previous 

to that or not? 
366 A. No, sir. 
Q. When you got up there and were placed on the truck 
you were perfectly conscious of what was going on? 
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A. Yes. 

Q. Around there? 

A. Yes. 

Q. If you made any statement to Mr. Bassett on that occasion as 
to how you got hurt, was that statement true ? 

A. Yes, sir. 

Q. If you did make any statement ? 

A. Yes, sir. 

Q. When did you see Mr. Fulton? 

A. Isaw Mr. Fulton—I think it was soon after he came down- 
stairs. 

. And before you were taken upstairs ? 

. Yes, sir. 

. Do you remember who helped to carry you upstairs ? 

. I remember part of them. 

Who were they ? 

. Mr. McLean was one, the night clerk was one—Mr. Bliss, I be- 
lieve is his name—and the porter; I don’t remember his name. 

Q. I think you say while you were lying there the hotel clerk 
came out and said he couldn’t admit you without the consent of the 
proprietor. 

A. Yes, sir; I believe so. 

Q. Do you know how the clerk happened to come out and speak 
to you about that? » 

A. No, sir; Ido not. He didn’t speak to me. 

Q. I mean to the party ? 

A. I do not; no, sir. 

Q. Do vou know whether some member of the party mene t gone 
in and asked him for admission ? 

A. I do not know, sir. 

Q. You don’t remember whether that was done or not? 
367 A. No, sir; I do not. 

(). There was nothing unusual about an engine halting in 
front of the house at any time 7) night ? 

A. No, sir; nothing. 

Q. That wouldn't probably “ulled him out there, would it? 

A. No, sir. 

Q. Can you recollect whether any of the party went in or was 
sent in to call out the night clerk ? 

A. I cannot; no, sir; there was quite a number around there. 

Q. And you were carried upstairs, and you were undressed, were 
you not? 

. Partially ; yes, sir. 

Q. And placed in bed ? 
. Yes, sir; I was laid on the bed. 

Q Did you see Mr. Fulton around there? 
. I did; yes, sir. 

Q. Did you see him in your room that morning before the ampu- 
tation ? 

A. I did ; ves, sir. 

Q. You had known Mr, Fulton before, hadn’t you ? 
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A. I had. 

Q. He hired you, didn’t he? 

A. He did. 

Q. You had met him almost daily while you were at work, hadn’t 
you? 

A. Yes, sir. 

Q. He was your superior officer, wasn’t he? 

A. In exe respect; yes, sir. 

Q. He had hired you before when you were at work for the com- 
pany and hired you this time? 

A. Yes, sir; or rather he was the man that hired me. I wasn’t 

at work under him. 
368 Q. Well, in one sense, you were at work under him; he 
was at the head of all of them here at the station? 

A. Yes, sir. 

Q. Do you remember how long he stayed in your room before the 
amputation ? 

A. I do not; no, sir. 

Q. About what time did that amputation occur ? 

A. Well, it was some time after daylight; I don’t remember just 
the hour. 


Q. Will you swear you had no conversation with Mr. Fulton that 


morning in your room at all? Do you mean to have it understood 
you had no conversation with him at all that morning? 

A. No, sir; I did not. 

Q. You did have conversation with him ? 

A. I think there was some; a few words spoken ; yes, sir. 

Q. You were conscious at that time, were you ? 

A. Yes, sir. 

Q. If you made any statement to him at that time as to how you 
were hurt, was that true? 

A. Yes, sir. 


Plaintiff rests. 


Thereupon, after the plaintiff rested, the defendant introduced in 
its behalf, by permission of the court, the following testimony: 


S. G. Funron, recalled as a witness in behalf of the defendant, 
testifies as follows: 


Q. Mr. Fulton, the attention of Mr. Mares, when he was on the 
stand recently, was called to the conversation with him on the morn- 
ing after he was hurt, in the room of the hotel, that you testified to 
this morning. Mr. Mares denied that conversation, but said that 
on a subsequent day he had another conversation with you, in 

which he stated that the engineer was to blame for his hurt— 
369  Bassett—and that he had to give the engineer three or four 

signals before he would obey them. Now, I will ask you if 
there was any such subsequent conversation in which he made that 
statement to you, that the engineer was to blame, and that he had to 
give him three or four signals ? 
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A. There was no subsequent conversation in which he retracted 
anything. 

Q. Whether he stated the engineer was in fault ? 

A. I was going on to say that there was no subsequent conversation 
that was in any respect any different from the one that was testified 
to by me on the morning after his injury. 


Defendant rests. 
Defendant's Motion to Dismiss. 


Thereupon the defendant, by its counsel, at the close of all the 
testimony, demurred to the evidence, and the whole of it, adduced 
and interposed in said action, and then and there requested the 
court to dismiss said action upon the following grounds: 


First. Because the evidence shows clearly and fully that the plain- 
tiff has contributed to the injury complained of. 

Second. Because the evidence fails to show that the defendant is 
guilty of any negligence by or on account of which the plaintiff sus- 
tained the injury of which he complains. : 

Third. Because the evidence fails to show that the defendant has 
not used ordinary care in the selection of the engineer, Bassett, 
through whose negligence it is alleged the plaintiff sustained this 
Injury in question. | 

Fourth. Because the evidence clearly and conclusively shows that 
the plaintiff not only had the means of knowing, but actually did 

know, of the character of the engineer, Bassett, of whom he 
370 complains, and of his fitness for that employment, and that 

he made no complaint of Bassett or of his unfitness to his 
superior officers, but continued, having such knowledge and the 
means of knowledge, in the employ of the company in connection 
with said Bassett, who was then and there a fellow-servant. 

Which demurrer and motion to dismiss were then and there over- 
ruled by the court; to which ruling the defendant, by its counsel, 
then and there duly excepted. 


Instructions of Defendant Refused. 


The defendant then and there, by its counsel, requested the court 
to give to the jury the following instruction in its behalf: 

“The jury aro wreby instructed and directed to find for the de- 
fondant;” which request to give said instruction the court then and 
thore refused and then and there endorsed his refusal upon said in- 
struction; to which ruling the defendant, by its counsel, did then 
and there duly except. 

The defendant, by its counsel, thereupon requested the court to 
give to the jury the following instruction : 

“Tf the plaintiff knew or had the opportunity of knowing, before 
his fall from the car in question, that Bassett was an unfit or unsafe 
man to run the engine in question, in that case it was the plaintiff’s 
duty to refuse to work with him any longer, and his failure to do so 
would prevent him from recovering in this suit ;” which request to 
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give said instructions the court then and there refused and then and 
there endorsed his refusal upon said instruction; to which ruling 
the defendant, by its counsel did then and there duly except, 

The defendant, by its counsel, thereupon requested the court to 
vive to the jury the following Instruction 

“The evidence adduced on behalf of the phuntill tended to 
S71 show that Bassett was guilty of negligence tn running his en- 
gine during the same night on which the plaintii! was hurt, 
rovious to the accident and while the phuntil® was working with 
im, Uf the jury believe such to have been the fact, it must find 
for the defendant;” which request to give said instruction the 
court then and there refused and then and there endorsed his re- 
fusal upon said instruction, to which ruling the defendant, by its 
counsel, did then and there duly except, 

The defendant, by its counsel, thereupon requested the court: to 
give the jury the following tustruction: “ ‘Phe jury should tind for 
the defendant in this suits” which request to give said instruction 
the court then and there refused, and then and thore endorsed his 
rofasal upon said iastevetions: to whieh ruling the defendant, by its 
counsel did: then and thore duly exeopt, 


Prstrretions Gedo ad Dofordand ’s Regret, 
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* Dy ater fo becawer FA Eis Sth Ee ph EH atest have eadabtishod 
the following proapostMens, ta wits do Phat the plaice was hare 
through the negligence or Haproper conduct of Arthur Do Bassett, 
¥. Phat the defendant neglected to use ordinary care in the salection 
of Bassett as the employee for running the switch-engine mentioned 
in the evidence, 3. That the plaintiff was free from negligence on 
his part which contributed to the injury.” 


“Tf the jury believe that the plaintiff failed to use due care under 
all the circumstances in conducting himself while standing on top 
of the car referred to in the evidence, and that such want of care on 
his part contributed to produce his fall from the car, then the jury 
must find for the defendant.” 


“If the jury believe that the plaintiff failed to use due care, under 

all the circumstances, in conducting himself while standing 

372 son the car referred to in the evidence, and that such want of 

care on his part contributed to produce his fall from the car, 

in such case the Jury must find for the defendant, although it is of 

opinion that Bassett was an untit person to run the engine in ques- 

tion and was guilty of actual negligence in running it on this ocea- 
sion,” 

“Tn order to charge the defendant in this suit on the ground of 
Bassett having been an untit man to run the engine in question the 
unfitness must have been of a nature tending to make working with 
him and his engine unusually perilous.” 
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Justructions Given at PMaintyl’s Request. 


The court thereupon, at the request of phuntiff’s counsel, in- 
structed the jury as follows: 

“'This phuintif} when he voluntarily entered into the employ of 
the defendant, took the risk of dangers ordinarily attending or inei- 
dent to the business in which ho was employed, including the perils 
arising from carelessness of his fellow-servants,” 

To the above and foregoing the defendant, by its counsel, did then 
and there duly except. 

The court thereupon, at the request of plaintiffs counsel, in- 
structed the jury as follows: 

* But the above rule is subject to the following limitation er ex- 
coption, via: Phat the master or employer, whether a natural person 
or a corporate body, is legally bound to use due care not to expose 
the servant, when conducting the master’s business, to perils or har 
wits agaiust whieh he may be guarded by proper diligence upon the 
part of the master” 

Vo the above and forgoing the dofondant, by tts counsel, did then 
wid there duly except. 

The court Chrereupon, at Ge peqiest of phinti’s counsel, fe 

eErvotod: Che Fey as follows: 
aye * "raat ty Anis wan Wheto the defdndane dial vot guananton 

Wy Tee servants or fo tbe plaid? that the engineer on 
Whe awiteheengine da ite wand at Rage shout be caredal ar skill 
fal ay competent Vet it was bound to exercise prepa AE 10. get 
w person tn all respects fit fy the place, and i after defendant had 
employed such engineer it learned or had reason to believe that he 
Was careless, reckless, or Incompetent, it was its duty to discharge 
hina.” 

To the above and foregoiing the defendant, by its counsel, did then 
and there duly except. 

The court thereupon, at the request of plaintifl’s counsel, in- 
structed the jury as follows: 

“That if the fall ser was careless either in employing or retain- 
ing in its service a reckless, Incompetent, or careless engineer on 
said engine, and on account of the recklessness, incompetence, or 
carelessness of such engineer the plaintiff was injured without fault 
or negligence on his part, then in such case the railroad company 
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is liable to him for the damage resulting from such injury 


To the above and foregoing the defendant, by its counsel, did then 
and there duly except. | 

The court thereupon, at the request of theplaintiff’s counsel, in- 
structed the jury as follows: 

“That sound sense and public policy require that railroad com- 
mnies should not be exempt from liability to their employees for 
Injuries resulting from the incom petency, Negligence, or carelessness 
of co-employees when by the exervise of proper diligence such in- 
juries might. be avoided.” 
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To the ubove and foregoing the defendant, by its counsel, did then 
and there duly except. 

The court thereupon, at the request of the plaintiff’s counsel, in- 
structed the jury as follows: 

“That the plaintiff had a right to suppose and assume that 
374 ~~ the railroad company had used proper diligence and care in 

the employment and retention of an engineer.” 

The court thereupon, at the request of plaintiff’s counsel, instructed 
the jury as follows: 

“That what will amount to proper care and diligence in the selec- 
tion of a servant for a particular duty or in tne rentention of such 
servant will in part depend on the character and responsibility of 
that duty which said servant is to perform. The greater the danger 
from the negligence, incompetence, or carelessness the greater the 
care should be in his selection or retention; for instance, the same 
degree of diligence or care which is required in the employment of 
a locomotive engineer would not be required in the employment of 
a fireman,” 

To the above and foregoing the defendant, by its counsel, did then 
and there duly except. 

The court thereupon, at the request of plaintiff's counsel, instructed 
the jury as follows: 

“If Bassett, the engineer in the yard at Fargo, was careless, reck- 
less, or incompetent, and if such carelessness, incompetency, or reck- 
lessness caused the injury to the plaintiff, then if the agents or serv- 
ants of this defendant whose duty it was at that time to employ and 
discharge him if unfit did not exercise due care in the employment 
of Bassett, or if after he was employed they in fact knew that he 
was careless, reckless, or incompetent, or if by the exercise of due 
sare they would have discovered that he was careless, reckless, or 
incompetent, then the railroad company is liable to the plaintiff for 
any injury he may have suffered from such carelessness, recklessness, 
or Incompetency of Bassett if the plaintiff himself was not guilty of 
any neghgence which contributed to that injury.” 

To the above and foregoing the defendant, by its counsel, did then 
and there duly except. 

The court thereupon, at the request of plaintiff's counsel, 
875 instructed the jury as follows; 

“Ordinary care or dae care in such cases is not merely 
such care as other railroad companies exereise under like ciroun: 
stances, for other railroad companies may be careless, Ordinary 
care in the selection or retention of servants in such cases implies 
that degree of diligence and precaution which the exigencies of the 
particular service reasonably require—that is, such care as in view 
cf the consequences that may result from negligence on the part 
of employees is fairly commensurate with the perils or dangers likely 
to be encountered.” 

To the above and foregoing the defendant, by its counsel, did then 
and there duly except. 

The court thereupon, at the request of plaintiff’s counsel, instructed 
the jury as follows: 
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“The jury have not legally a. right to find that the plaintiff 
Mares was guilty of negligence which contributed to his injury 
unless the jury finds that that fact is shown by a preponderance of 
evidence.” 

To the above and foregoing the defendant, by its counsel, did then 
and there duly except. 


Judge's Charge to the Jury. 


Thereupon the court, of its own motion, charged the jury as fol- 
lows: 


GENTLEMEN OF THE JuRY: After listening to the evidence that 
has been presented to you in this case and the arguments of counsel 
the duty now devolves upon you to decide, after a careful consid- 
eration of that evidence, the question whether this plaintiffis entitled 
to recover; and, if so, what amount he ought to recover, and I now 
desire to direct your minds to the real issues in this contention and 
state some of the principles of Jaw that must govern you in passing 
upon those issues, 

It is not denied that the plaintiff, in the month of October, 

376 188], was in the employ of the defendant, a railroad corpora- 

tion, as brakeman in the yard at Fargo, and that he was in- 

jured by being run over by the cars of the defendant being 

operated at the time by the engineer and other employees of the de- 

fendant. Then the fact of the injury at the time and place and in 

the manner alleged being conceded, the first and all important ques- 

tion is: Was the defendant, the railroad company, in fault or guilty 

of such negligence and which caused the injury as makes it liable 
to the plaintiff for the damages sustained by him. 

This plaintiff was in the employ of defendant and was injured by 
being run over by cars operated and run by another employee of the 
defendant, and it is claimed that it was the carelessness of the latter 
that caused the injury. 

The law relating to the liability of an employer to one of his em- 
ployces for damages sustained by him resulting from the carelessness 
or negligence of another employee engaged in the same general 
business is pretty clearly defined. 

The eupleget is not Hable for damages sustained by one employee 
caused by the negligence of another employee engaged in the same 
goneral business unless the employer is guilty of negligence from 
which the injury resulted, and it is held that he who engages in the 
employment of another for the performance of specific duties and 
services for compensation takes upon himself the natural and ordi- 
nary risks and perils incident to the performance of such services, 
and in legal contemplation the compensation is adjusted accord- 
ingly. hese are perils which the servant is likely to know and 
against which he can as effectually guard as the employer; they are 
perils incident to the services and which can be as distinctly fore- 
seen and provided for in the rate of compensation as any other. 
The business of a brakeman upon a train is a perilous occupation, 
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and he takes the risk when he engages as such of all the ordinary 
perils of such employment. 
But the employer must not expose his employee when con- 
S77 ducting his business to perils or hazards against which he 
may be guarded by proper diligence upon the part of the em- 
plover, 

While it is implied in the contract of hire between the parties that 
the employee ~ o the dangers which ordinarily attend on or are in- 
cident to the business in which he voluntarily engages for compen- 
sation, it is equally implied in the same contract that the employer 
shall supply the physical means and agencies for the conduct of his 
business; he should be guilty of no negligence or want of care in 
that regard, 

The duties and liabilities of employer and employee to each other 
are defined by the code or statute of this Territory which must con- 
trol this case as follows: “An employer is not bound to indemnify 
his employee for losses suffered by the latter in consequence of the 
ordinary risks of the business in which he is employed, or in conse- 
quence of the negligence of another person employed by the same 
employer in the same general business, unless he has neglected to 
use ordinary care in the selection of the culpable employee.” 

This, gentlemen, you will discover, brings us tothe vital or pivotal 
point in the case: First. Was this accident caused by the careless- 
ness or recklessness of this engineer in the employ of the company ; 
and, if so, did the defendant neglect to use ordinary care in the se- 
lection of this engineer? Was the plaintiff guilty of negligence 
which contributed to the injury? To these three propositions I in- 
vite your serious consideration of the evidence presented. 

The ground on which the law recognizes Nability on the part of 
the defendant is that which arises from personal neglect of the use 
of ordinary care in the selection or in continuing in its service an 
engineer to run this switch-engine. 

We are not now dealing with the liability which a railroad cor- 
poration assumes in respect to the safety and security of passengers 
transported over its road for a compensation and in regard to which 
it becomes an absolute insurer against all defects which the highest 

degree of vigilance could detect or provide against, but with 
378 a case of neglect by the defendant of the use of ordinary care 
in the selection of a competent engineer. 

But, gentlemen, if you find from the evidence that the defendant 
company was guilty of negligence in not providing a safe and fit 
man to run that engine, in consequence of which you also find the 
accident occurred, still, if the plaintiff failed to exercise that pru- 
dence, care, and caution which a prudent man under similar cir- 
cumstances ordinarily would exercise, which contributed to the in- 
jury, he is not entitled to recover. 

But this negligence on the part of the plaintiff which would pre- 
clude his recovery of damages must be the actual proximate cause 
or contributing to some extent directly to the injury, and not a mere 
technical wrong or neglect, contributing either incidentally or re- 
motely or not at all toward it, or if he could have by ordinary care 
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and caution avoided the injury and failed to exercise it he cannot 
recover In this action. 

It is also true that if the plaintiff had full knowledge of the reckless 
and careless habitsof the engineer Bassett, as complained of by 
him, or had reason to knew of such recklessness aa carelessness, 
he should either have quit the service or reported the faets to the 
ofticers of the company having the power to discharge him, and a 
failure to do so might be negligence on his part; but, gentlemen, 
it is for you to say, from all the attending circumstances, whether he 
was neglectful in that regard, 

While this rule of law above stated is generally true a reasonable 
view must be taken in its application here. The evidence tends to 
show that this plaintiff had been at work in this yard but a short 
time and only a part of that time with or under this engineer, Bas- 
sett. Now, had he such knowledge or had he such an opportunity 
to know of the careless and reckless habits of Bassett that rendered 
it dangerous for him to work with him and made it his duty to have 
refused to continue in such service or have reported him to the offi- 

cers of the company? 
379 Now, gentlemen, all the material points in this case must 

be considered upon the evidence, and your minds must be 
influenced in arriving at a verdict in this case by nothing but 
the evidence. You are here to find the facts. It is the duty 
of the court to give you the law, and you must take the law as 
the court gives it to you, but you are the judges of the facts 
and you are the judges of the credibility of wituesses. It is for 
you to say which of the witnesses are to be believed and which 
you will disbelieve; in other words, you are to weigh the evi- 
dence, and upon any point on which there is a conflict in the 


evidence you must look to see which side has the preponder- 


ance of the evidence upon such point. It is not the number 
of witnesses which is to be considered, but the weight or credi- 
bility that you give to the statements of witnesses, and it is to 
be determined by a number of things. It is of the first im- 
portance that the witness to be entitled to credit should be in 
a position to know the facts about which he testifies. Then you 
will note the position or relations of the witness to the case— 
whether he is under any influence to induce him to equivocate 
or falsify ; what interest, pecuniary or otherwise, he has in the con- 
troversy ; his conduct and demeanor upon the stand ; his willing- 
hess or unwillingness to testify upon any point—and from all these 
indications weigh the evidence which has been given. 

The plaintiff must establish every material fact by a preponder- 
ance of evidence; and the defendant having alleged negligence on 
the part of the plaintiff, denominated contributory negligence, it 
must be established by a preponderance of evidence to warrant you 
in finding it, and upon this question you must decide. It is for 
you to determine whether the plaintiff by his want of care and 
caution, which want of care and caution caused or contributed prox- 
imately to the injury,—; if you so find, then the plaintiffeannot re- 
cover in this action. le 
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If you find from the evidence that the plaintiff is entitled to re- 
cover in this action the next question for you to consider will be 
the amount of damages he should recover. 
380 These damages cannot be computed in dollars and cents; 
they must be estimated, and for the purpose of estimating 
such damages you may take into consideration the physical and 
mental suffering he has endured, and from these find some definite 
sum which, in your judgment, under all circumstances, he ought to 
recover for his injury. 
If you find for the plaintiff your verdict will be: “ We, the jury, 
find for the plaintiff” (such sum as you shall agree upon). 
If you find the plaintiff is not entitled to recover your verdict will 
be: “ We, the jury, find for the defendant.” 
Your verdict must be in writing. 


’ 


Exceptions of Defendant to Charge of Court. 


And the defendant did then and there, by its counsel, duly except 
to that portion of said charge which reads as follows: 


“And a failure to do so might be negligence on his part. But, 
gentlemen, it is for you to say, from all the attending circumstances, 
whether he was neglectful in that regard. 

“While this rule of law above stated is generally true, a reasonable 
view must be taken in its application here. The evidence tends to 
show that this -plaintiff had been at work in this yard but a short 
time, and only a part of that time with or under this engineer, Bas- 
sett. Now, had he such knowledge or had he such an opportunity 
to know of the careless and reckless habits of Bassett’s that rendered 
it dangerous for him to work with himn, and made it his duty to have 
refused to continue in such service or to have reported him to the 
officers of the company.” 


The defendant did then and there, by its counsel, duly except to 
that portion of said charge of the court given of its own motion, 
which reads as follows: 

“And the defendant, having alleged negligence on the part of the 
plaintiff denominated contributory negligence, it must be established 
by preponderance of evidence to warrant you in finding it.” 


381 That thereupon the jury retired to deliberate upon their 

verdict, and, on the 29th day ot June, 1883, being one of the 
regular days of said June term of said court, returned into court and 
rendered their verdict in said action as follows: 


“We, the jury, find for the plaintiff in the sum of twenty thousand 
($20,000) dollars. 
“ Fargo, 6th, 29, 1883. 
“A. BK. WENDERSON, 
“ Foreman,” 


Which verdict was then and there duly recorded, 


‘ 
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Excepiion to Verdict. 


And afterwards, to wit, on the 15th day of February, A. D. 1884, 
the defendant’s counsel, against the objection and exception of the 
plaintiff’s counsel, proposed the following exception, viz: 


And now comes the defendant, by its counsel, and excepts to the 
verdict rendered in said action, and above set forth, upon the follow- 
ing grounds: 


I. 


1. Because the evidence failed to show that the defendant did not 
use ordinary care in the selection of its engineer. 

2. Because the evidence is insufficient to show or establish that 
the defendant had neglected to use ordinary care in the selection of 
the alleged culpable engineer, Bassett. 

0d. Because the evidence failed to show that the defendant, or the 
agents or servants of the defendant, whose duty it was at that time, 
or prior to the injury complained of, to discharge said Bassett, if he 
was an unfit, careless, reckless, or incompetent engineer, knew, or by 
the exercise of due care would have discovered, that said Bassett was 

an unfit, careless, reckless, or incompetent engineer. 
382 4. Because the evidence failed to show, and is insufficient 
to show, that at and prior to the time of the alleged injury, 
or at any time while in defendant’s employ, the said engineer, Bas- 
sett, was an unfit, careless, reckless, or incompetent engineer. - 

5. Because the evidence fails to show, and is insufficient to show, 
that the plaintiff was injured by or through the negligence: of the 
defendant, or by or through or on account of the negligence of said 
engineer, Bassett. 

G. Because the evidence given by and on the part of the plaintiff 
shows that the plaintiff contributed to the injury of which he com- 
plains by getting upon the car while in motion, in the dark, and 
standing within a few feet of the rear end of such car while it was 
being pushed back by the engine without taking any precaution or 
adopting any means of protecting himself against accident. 

7. Because the evidence given by and on the part of the plaintiff 
clearly shows that the plaintiff contributed to the alleged injury by 
continuing in the employment of the defendant if the engineer, Bas- 
sett, was an unfit, careless, reckless, or incompetent engineer, not only 
having then and there the means of knwing, but actually knowing, 
of the character of said engineer Bassett and of his fitness for the 
employment, and without making complaint thereof to his superior 
oflicers. 

S. Because the evidence adduced upon the trial shows that shortly 
prior to the accident Bassett, the engineer, had become irritated, and 
was handling the engine and cars which were being switched in a 
dangerous and reckless manner, to the knowledge and observation 
of the plaintiff himself; and that notwithstanding such facts the 
plaintiff voluntarily mounted the car from which he afterwards fell, 
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S899 ‘Phat thereafter ant em the 27h dav of October, PQA, the 

defendant, by tts cotnsel, personally served vporn the plane 
bitt’s attorneys at Moorhead, in the State of Minntsota, the chet. on se 
the place of residenceand place of business of Briggs & Elders, of plain, 
titt’s attorneys herein, a copy of the following notice of its Intention to 
move for a new trial in said action, said service being then and there 
made within the time given by the court by its order duly entered 
herein, for good cause shown, a copy of the same notice having, on 
the 20th of October, LSS3S, been served on Wilson & Ball, also attor- 
neys for plainti?l herein, personally, at Fargo, D.'T. 


Tererrory or Darora, County of Cass: 
In District Court, Third Judicial District. 
Rrowarnpd Mares ea. Nowtaery Pacrere Rarmgovap Company, 


To the above-aamed pling) to Briggs € Niders, Wilson & Gale 
and Wilson & Ball) bis attomreys da the above-aneilad acvion | 
Wh WOU ERAT Ee oR dand Weds bo Nw Che CANN Ho Maaarke 
WE WT WVHA TO Verde Haka FTO VHoWE CARBO QW Ho OHARA 
WOW FART OT RANT CARR RPOW TRO CHRW MEY QHOBWWMAR, HO WAV 
RQ. Renmsae PRO CANT | TRE MM@QWARW® TAG EAT ANEW Vase 
Bre CRA WNT AP PRA Ha CENRADB_AQMTS aH EWBAQ’L BH WAKA AO 
Rand RROD Cope: 
M4 RR. Newly diseatenedd eadercer mantel we The Beackang, 
which rt cord mod waeh reasomable diligence have discovered 
and produced at the trial. 
hl. Excessive @amages, appearing to have been given under the 
influence of passion Or pre oe 
LV. Insufficiency of the evidence to justify the verdict. 
V. That the verdict is against law. 
V1. Errors in law, oceurring at the trial and excepted to by the 
defendant, to wit: 


1. In admitting evidence under the complaint against defendant’s 


objection. 
2. In admitting evidence for the plaintiff against defendant’s ob- 
jection. 


3. In rejecting evidence offered by the defendant and objected to 
by the plaintiff. 

4. In refusing to grant the defendant’s motion to nonsuit the 
plaintiff made by the defendant when the plaintiff had rested his 
main case. 

5. In refusing to grant the defendant’s motion to dismiss the ac- 
tion at the close of the testimony. 

6. In refusing to instruct the Jury to find a verdict for the defend- 
ant, as requested by defendant. 
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Sait motion vill be make Rpor a ball of exceptions hereatter to 
be prepared and filed and served Upon you, aud upon the records 
of said cause 

Dated Oct. LOth, TSS. 

W. PL CLOUGH, 

W. BO McCONNELL & 

THOMAS & BENTON, 
Defendant's Attorneys. 


385 [ Endorsed :] Dis’t ert, Cass Co. Richard Mares vs. Nerth- 
era Pacific Railroad Company, Notice of Intention to move 
for a new trial, 


Due and personal service of a copy of within notice of Intention 
to Move for a NeW tal admitted this Wth day of October, LSS) at 


argo, DD. T. 
WILSON & BALL, 


Trenrtory or Dawota |. 
(Qeety, a) Ces, ha 


Crates BL rritean dary: Ad swear Gepemer aad wars had de 
BS WALD Daas Beer Hyp mame BAB DWE BRerwds Rag past @ alee d he 
eihice of “Weormras  Reatea, Gieadany’s attorneys De the wath 
embrtied action, ant & ever twenty Years ef ages that em the BTth 
aw of Oetodber, ESQ. ai Moorhead, mm the State of Minmesoeta, he 
served the withim notice of Intention to meve for a new trial upon 
Briggs & Elders, the plaintitt’s attorneys im the within-entitled ac 
tion, at their ottice in Moorhead aforesaid, by then and chere deliv- 
ering to and leaving with Mr. Elder, a member of said firm of 
Briggs & Elders, personally, a true and correct copy thereof. 


CHARLES F. AMIDON. 


Subscribed and sworn to before me this 14th day of November, 
1888. 
[NOTARIAL SEAL. ] JOHN W. SEARING, 
Notary Public, Cass Co., D. T. 


3986 That thereafter and on the 3rd day of November, 1883, at 

Moorhead, in the State of Minnesota, the defendant, by its 
counsel, duly served upon Briggs & Elders, the plaintiff’s attorneys 
herein, a copy of said notice of ‘its intention to move for a new trial 
herein, with the further notice thereto attached, as follows: 


“Said motion will be made upon a statement of the case instead 
of upon.a bill of exceptions, as stated in our former notice served 


x 


DIOS BLED PAD 2 METS Kab e. 
wens 


ES SAN A NE ATT PT. 


eh RRC ITH en ee aye = 
al ane ape = BO Te pe - 
ne sees ceceerenn «4 co aos et ce ga ~ ewieetpentatetitiniee Sian 


Se EN ELLER, LEER TIE ST ya ROLE 


246 THE NORTHERN PACIFIC RAILROAD CO. Vs. 


upon you; also said motion will be based upon the record of said 
cause. 
“Dated October 31st, 1883. 
“W. P. CLOUGH, 
“W. B. McCONNELL, & 
“THOMAS & BENTON, 
“ Deféndant’s Attorneys.” 


That the service of said last notice was also made upon said Briggs 
& Elders personally within the time given by the court therefor, for 
good cause shown. 

Which said notice is the following: 


Territory oF DaKota, County of Cass: 
In the District Court, Third Judicial District. 


RIcHARD MARES 
Vs. 
Tune NorTHERN Paciric RAILROAD COMPANY. 


To the above-named plaintiff, to Briggs & Elders, Wilson & Ball, 
and Wilson & Gale, his attorneys in the above-entitled action : 


Take notice that the defendant intends to move the court to va- 

cate and set aside the verdict rendered in the above cause and 

387 ‘to grant a new trial of said cause upon the following grounds, 
to wit: 

I. Because the court in the formation of the trial jury sustained 
the challenges of the plaintiff to certain. jurors for cause; to which 
the defendant duly excepted. 

II. Newly-discovered evidence, material to the defendant, which 
it could not, with reasonable diligence, have discovered and _ pro- 
duced at the trial. 

Ili. Excessive damages, appearing to have been given under the 
influence of passion or prejudice. 

IV. Insufficiency of the evidence to justify the verdict. 

V. That the verdict is against law. 

VI. Errors in law, occurring at the trial and excepted to by the 
defendant, to wit: 

1. In admitting evidence under the complaint against defendant’s 
objections. 

2. In admitting evidence for the plaintiff against defendant’s ob- 
jections. 

3. In rejecting evidence offered by defendant and objected to by 
the plaintiff. : 

4. In refusing to grant defendant’s motion to nonsuit the plaintiff, 
made by the defendant, when the plaintiff had rested his main 
case, 

5. In refusing to grant defendant’s motion to dismiss the action 
at the close of the testimony. 

6. In refusing to instruct the jury to find a verdict for the de- 
fendant, as requested by defendant. 


% 
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7. In refusing to give other instructions requested by the defend- 
ant. 

8. In giving instruction to the jury asked by the plaintiff. 

9. Errors in the charge of the court, given of his own motion. 


388 Said motion will be made upon a statement of the case 
hereafter to be prepared, instead of upon a bill of exceptions, 
as stated in our former notice served upon you; also said motion 
will be based upon the record of said cause. 
Dated Oct. 30th, 1883. W. P. CLOUGH & 
W. B. McCONNELL & 
THOMAS & BENTON, 
Defendant's Attorneys. 


389 [Endorsed :] Dist. c’rt Cass Co. Richard Mares vs. N. P. 
R. R. Company. Notice of intention to move for a new trial. 


Personal service of a copy of within notice of intention to move 
for new trial admitted the 3rd day of November, 1883, at Moorhead, 


Minn. 
BRIGGS & ELDERS, 
— «PUAP’s Alt’ys. 


390 = Specification of Particulars in which the Evidence is Insufficient 
to Justify the Verdict. 


I. 


1. Because the evidence failed to show that the defendant did not 
use ordinary care in the selection of its engineer. 

2. Because the evidence was insufficient to show or establish that 
the defendant had neglected to use ordinary care in the selection of 
the alleged culpable employee Bassett. 

3. Because the evidence failed to show that the defendant, or the 
agents or servants of the defendant whose duty it was at that time 
or prior to the injury complained of to discharge said Bassett if he 
was an unfit, careless, reckless, or incompetent engineer, knew, or by 
the exercise of due care would have discovered, that said Bassett 
was an unfit, careless, reckless, or incompetent engineer. 

4. Because the evidence failed to show and is insufficient to show 
that, at and prior to the time of the alleged injury or at any time 
while in the defendant’s employ, the said engineer Bassett was an 
unfit, careless, reckless, or incompetent engineer. 

5. Because the evidence failed to show and is insufficient to show 
that the plaintiff was injured by or through the negligence of the 
defendant or by or through or on account of the negligence of said 
engineer Bassett. 

6. Because the evidence given by and on the part of the plaintiff 
shows that the plaintiff contributed to the injury of which be com- 
plains by gétting upon the car while in motion in the dark and 
standing within a few feet of the rear end of such car while it was 
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being pushed back by the engine and without taking 

591 & 392 any precaution or adopting any means of protecting 
himself against accident. 

7. Because the evidence given by and on the part of the plaintiff 

clearly shows that the plaintiff contributed to the alleged in- 

393 jury by continuing inthe employment of the defendant if the 

engineer Bassett was an unfit, careless, reckless, or incom- 

petent engineer, not only having then and there the means of know- 

ing, but actually knowing, of the character of said engineer Bassett 

and of his fitness for that employment, and without making com- 
plaint thereof to his superior officers. 


II. 


The evidence was insufficient to sustain the verdict for the sum 
of twenty thousand dollars, and clearly shows that said verdict for 
said amount is excessive and that the same was given under the 
influence of passion or prejudice. 


Errors of Law. 


I. 


The court erred in sustaining the challenge for cause made by the 
plaintiff to the juror Ely Green in the formation of the jury. 

(See evidence and ruling, page 1 to page 5.) 

2. The court erred in sustaining the challenge for cause made by 
the plaintiff to the juror Ebon Young. 

(See evidence and ruling, page 5 to page 8.) 


IT. 


The court erred in overruling the defendant’s objection to the in- 
troduction of any evidence under the complaint for the reason that 
it does not allege facts sufficient to constitute a cause of action. 

(See page 9 of transcript.) 


IIT. 


The court erred in overruling the defendant’s objection to the 
question on page 10 of abstract as follows: “Question. After you 
learned it how much could you have earned at your trade of black- 

smith per day?” 
394 “The defendant objects to this question upon the ground 
that it is incompetent; which objection is overruled by the 
court.” 
IV. 


The court erred in overruling the defendant’s objection to the fol- 
lowing question put by plaintiff’s counsel to the witness Galvin : 

“Q. Prior to the injury to the plaintiff and during the autumn 
when this plaintiff was injured do you know what the general rep- 
utation of Bassett was as to being a careful or a careless or a reckless 
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man in the performance of his duties as engineer? I simply ask 
you now do you know what his general reputation was in that re- 
spect at this place—at Fargo—where this accident happened?” 

To which question the defendant, by its counsel, then and there 
objected on the ground that it is incompetent and immaterial. 

Which objection was then and there overruled by the court; to 
which ruling the defendant then and there, by its counsel, duly ex- 
cepted, and the evidence was thereupon admitted. 

(See page 97 of transcript.) 


V. 


The court erred in overruling the defendant’s motion to dismiss 
said action upon the ground that the plaintiff had failed to adduce 
evidence to sustain his cause of action. 

Which motion was made by defendant’s counsel at the close of the 

adem ; eae 
plaintiff’s case and after the plaintiff had rested and before the de- 
fendant had offered any evidence. 

Which motion, ruling, and exception appear on page 189 of tran- 


script. 
VI. 


The court erred in overruling defendant’s demurrer to the evi- 
dence and motion to dismiss said action made by defendant’s coun- 
sel at the close of all the testimony adduced in said action. 

Which demurrer, motion, reasons therefor, and exception to the 
ruling of the court appear on pages 352-353 of transcript. | 


395 VIT. 


The court erred in refusing to instruct the jury at the request of 
defendant’s counsel as follows: 

“The jury are hereby instructed and directed to find for the de- 
fendant.” 3 

Which request, instruction, and exception te such refusal appear 


Pm «> 


on page 353 of transcript. 
VIII. 


The court erred in refusing to give to the jury the following instruc- 
tions at the request of defendant’s counsel : 

“Tf the plaintiff knew or had the opportunity of knowing, before 
his fall from the car in question, that Bassett was an unfit or unsafe 
man to run the engine in question,in that case it was the plaintiff’s 
duty to refuse to work with him any longer, and his failure to do so 
would prevent him from recovery in this suit.” 

Which request and instruction and exception to the refusal of the 
court appear on page 353 of transcript. 


VIII}. 


Because the evidence adduced upon the trial shows that shortly 
prior to the accident Bassett, the engineer, had became irritated and 
was handling the engine and cars which were being switched in a 

d2—102 | : 
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dangerous and careless manner, to the knowledge and observation 
of the plaintif® himself, and, notwithstanding such facts, the plain- 
vi voluntarily mounted the car from which he afterwards fell) and 
placed himself voluntarily, while riding upon the same, in a position 
of peril, 

IX, 


The court erred in refusing to give to the jury the following in- 
struction at the request ef defendant’s counsel : 

“'The evidence adduced on behalf of the plaintiff tended to show 
that Bassett was guilty of neglgence in running his engine during 
the same night on which the plaintiff was hurt previous to the acci- 
dentand while the plaintiff was working with him, If the jury be- 

lievesuch to have been the fact it must find for the defendant.” 
396 Which request and instruction and exception to the refusal 
of the court appear on pages 353 and 354 of transcript. 


X 
The court erred in refusing to give the jury the following instruc- 
tion at the request of defendant’s counsel : 
“The jury should find for the defendant in this suit.” 


Which request and instruction and exception to the refusal of the 
court appear on page 354 of transeript. 


XI, 
That the court erred in giving to the jury the Instructions requested 


by the phuntiff’s counsel and each of them to which the defendant 
has excepted, 
Which instructions and exceptions appear on page 355 to 358 of 


transeript. 
XII. 


The court erred in giving to the jury the following instructions 
requested by plaintiff’s counsel : 


“The jury have not legally a right to find that the plaintiff 
Mares was guilty of negligence which contributed to his injury 
unless the jury finds that this fact is shown by a preponderance of 
evidence.” 

(See instruction and exception on page 358 of transcript. 


XITI. 


That the court erred in that portion of his charge given of his 
own motion to the jury which reads as follows: , 

“And a failure to do so might be negligence on his part; but, 
gentlemen, it is for you to say, from all the attending circumstances, 
whether he was neglectful in that regard. 

“While this rule of law above stated is generally true, a reason- 
able view must be taken in its application here. The evidence 
tends to show that this plaintiff had been at work in this yard but 
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a short time, and only part of that time with or under this 
397 pn gy Bassett. Now, had he such knowledge, or had he 
such an opportunity to know, of the careless and reckless 
habits of Bassett that rendered it dangerous for him to work with 
him and made it his duty to have refused to continue in such 
service or have reported him to the ofticers of the company ?” 
Which portion of said charge last above assigned as error ap- 
pears on page 361 of transcript. 


XIV. 


The court erred in giving to the jury that portion of his charge 
given of his own motion which reads as follows: 

“And the defendant having alleged negligence on the part of the 
plaintiff, denominated contributory negligence, it must be estab- 
lished by a preponderance of evidence to warrant you in finding it.” 


Which portion of charge last above assigned as error appears on 
page 362 of transcript. 


398 The following stipulation was,.on the 3rd day of January, 

1884, entered into between the attorneys of the respective 
parties hereto, and filed with the clerk of this court January 4th, 
1SS4. 


Tereiory oF DaKota, County of Cass: 
In District Court, Third Judicial District. 
Rach arp Mares os, Norrugren Pacrere RAtmRoap Company, 


It is hereby stipulated by and between the parties to this action 
that the motion for anew trial herein this day served shall be heard 
on any day prior to February 15th, 1SS4, the day named in said 
motion, upon the consent of Thomas Wilson, one of the attorneys 
for the plaintiff, and of W. P. Clough, one of the attorneys for the 
defendant herein, with the same etfect as though said motion be 
argued on the day named in the motion. 

It is further stipulated that the statement of the case may be set- 
tled, signed, and made a matter of record herein on the day said 
motion is argued, or any time prior to such day if the above-named 
attorneys desire to settle said statement prior to the day of hearing ; 
that no advantage shall be taken by reason of the fact that the mo- 
tion for a new trial is made before ‘the settlernent of said case, but, 
in that respect, the motion in all respects shall stand and be heard 
with the same effect as though the statement had first been set- 

tled, signed, and made a matter of record and the motion 
399 thereafter and thereon made. 

It is further stipulated that if for any reason it becomes 
necessary for the court to make any order extending the time for 
settlement of the case, filing exceptions, and making motion for new 
trial such order may be made and entered by the court at the time 
of the settlement of the case with the same effect as though said 
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order had been made and entered at or prior to the time the order 
now in force extending time expired. 


January 3rd, 1884. 
W. P. CLOUGH, 
W. B. McCONNELL, & 
THOMAS & BENTON, 
Def’t’s Alt’ys. 
THOMAS WILSON, 
BRIGGS & ELDERS, & 
WILSON & BALL, 
PUPP? s Alt’ys. 


400 [Endorsed :] Dist. ¢’rt, Cass Co. Richard Mares vs. N. P. 
R. R. Co. Stipulation. Filed Jan. 4th, 1884. N.C. Morgan, 
clerk, by E. R. Wisell, dep. 


401 Motion for New Trial. 
: (Title.) 
TERRITORY OF DAkuta, County of Cass: 
| Third Judicial District. 
RicHarp Maress vs. NorTHERN Paciric R. R. Company. 


To the plaintiff, Richard Mares, and to Briggs & Elders, Wilson & 

Gale, and Wilson & Ball, his attorneys : 

Take notice that at the court-house in the city of Fargo, county 
of Cass and Territory of Dakota, on the 15th day of February, A. D. 
1884, the defendant will move the court in the above-entitled action 
for a new trial therein upon the grounds specified in the statement 
of the case in said action, which are as follows: 


I. 


Insufficiency of the evidence to justify the verdict, in this: 
1. Because the evidence failed to show that the defendant did not 
use ordinary care in the selection of its engineer. 
402 2. Because the evidence was insufficient to show or estab- 
lish that the defendant had neglected to use ordinary care In 
the selection of the alleged culpable engineer Bassett. | 
3. Because the evidence failed to show that the defendant, or the 
agents or servants of the defendant whose duty it was at that time 
or prior to the injury complained of to discharge said Bassett if he 
was an unfit, careless, reckless or incompetent engineer, knew, or by 
the exercise of due care would have discovered, that said Bassett was 
an unfit, careless, reckless, or incompetent engineer. 
4. Because the evidence failed to show and is insufficient to show 
that, at and prior to the time of the alleged injury or at any time 
while in defendant’s employ, the said engineer Bassett was an unfit, 
careless, reckless, or incompetent engineer. 
5. Because the evidence failed to show and is insufficient to show 
that the plaintiff was injured by or through the negligence of the 
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defendant or by or through or on account of the negligence of said 
engineer Bassett. 

6. Because the evidence given by and on the part of the plaintiff 
shows that the plaintiff contributed to the injury of which he com- 
plains by getting upon the car while in motion in the dark and 
standing within a few feet of the rear end of such car while it was 
being pushed back by the engine without taking any precaution or 
adopting any means of protecting himself against accident. 

7. Because the evidence given by and on the part of the plaintiff 
clearly shows that the plaintiff contributed to the alleged injury by 
continuing in the employment of the defendant if the engineer 
Bassett was an unfit, careless, reckless, or incompetent engineer, not 
only having then and there the means of knowing, but actually 
knowing, of the character of said engineer Bassett and of his fitness 
for that employment, and without making complaint thereof to his 
superior officers. 

8. Because the evidence adduced upon the trial shows that shortly 

prior to the accident Bassett, the engineer, had become irri- 
403 tated and was handling the engine and cars which were being 

switched in a dangerous and reckless manner, to the knowl- 
edge and observation of the plaintiff himself, and, notwithstanding 
such facts, the plaintiff voluntarily mounted the car from which he 
afterwards fell and placed himself voluntarily, while riding upon 
the same, in a position of peril. 


IT. 


The evidence was insufficient to sustain the verdict for the sum of 
twenty thousand dollars, and clearly shows that said verdict for said 
amount is excessive and that the same was given under the influ- 
ence of passion or prejudice. 


Errors of Law. 
I. 


1. The court erred in sustaining the challenge for cause made by 
the plaintiff to the juror Ely Green in the formation of the jury. 
(See evidence and ruling, page 1 to page 5 of transcript.) 

2. The court erred in sustaining the challenge for cause made by 
the plaintiff to the juror Ebon Young. (See evidence and ruling, 
page 5 to page 8 of transcript.) 


II. 


The court erred in overruling the defendant’s objection to the in- 
troduction of any evidence under the complaint for the reason that 
it does not allege facts sufficient to constitute a cause of action. (See 


page 9 of transcript.) 
ITT. 


The court erred in overruling the defendant’s objection to the 
question on page 10 of abstract.as follows: 

“Question. After you learned it how much could you have earned 
at your trade of blacksmith per day?” 
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404 “The defendant objects to this question upon the ground 
that it is incompetent; which objection is overruled by the 
court.” ; 
IV. 


The court erred in overruling the defendant’s objection to the fol- 
lowing question put by plaintiff’s counsel to the witness Galvin: 

“Q. Priortotheinjury tothis plaintiff and during theautumn when 
this plaintiff was injured do you know what the general reputation 
of Bassett was as to being a careful or a careless or reckless man in 
the performance of his duties as engineer? I simply ask you now 
do you know what his general reputation was in that respect at this 
place—at Fargo—where this accident happened ?” 

To which question the defendant, by its counsel, then and there 
objected on the ground that it is incompetent and immaterial; which 
objection was then and there overruled by the court; to which rul- 
ing the defendant then and there, by its counsel, duly excepted, and 
the evidence was thereupon admitted. (See page 91 of transcript.) 


V. 

The court erred in overruling the defendant’s motion to dismiss 
said action upon the ground that the plaintiff had failed to adduce 
evidence to sustain his cause of action. 

Which motion was made by defendant’s counsel at the close of 
the plaintiff’s case and after the plaintiff had rested and before the 


defendant had offered any evidence. 
Which motion, ruling, and exception appear on page 189 of tran- 


script. 
VI. 


The courterred in overruling defendant’s demurrer to the evidence 
and motion to dismiss said action made by defendant’s counsel at 
the close of all the testimony adduced in said action; which demurrer, 

motion, reasons therefor, and exception to the ruling of the 
405 court appear on pages 352-353 of transcript. 


VII. 


The court erred in refusing to instruct the jury, at the request of 
defendant’s counsel, as follows: “ The jury are hereby instructed 
and directed to find for the defendant ;” which request, instruction, 
and exception to such refusal appear on page 353 of transcript. 


VIII. 


The court erred in refusing to give to the jury the following in- 
structions at the request of defendant’s counsel : 

“Tf the plaintiff knew or had the opportunity of knowing, before 
his fall from the car in question, that Bassett was an unfit or an unsafe 
man to run the engine in question, in that case it was the plaintiff’s 
duty to refuse to work with him any longer, and his failure to do so 
would prevent him from recovering in this suit.” 

Which request and instruction and exception to the refusal of the 
court appear on page 3953 of transcript. ? 
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IX. 


The court erred in refusing to give to the jury the following in- 
struction at the request of defendant’s counsel : 

“The evidence adduced on behalf of the plaintiff tended to show 
that Bassett was guilty of negligence in running his engine during 
the same night in which the plaintiff was hurt, previous to the ac- 
cident, and while the plaintiff was working with him. If the jury 
believe such to have been the fact it must find for the defendant.” 

Which request and instruction and exception to the refusal of the 
court appear on pages 353 and 354 of transcript. 


X. 


The court erred in refusing to give to the jury the following in- 
struction at the request of defendant’s counsel: 
“The jury should find for the defendant in this suit.” 
406 Which request and instruction and exception to the refusal 
of the court appear on page 354 of transcript. 


XI. 
That the court erred in giving to the jury the instructions re- 
quested by the plaintiff’s counsel and each of them to which the 


defendant has excepted ; which instructions and exceptions appear 
on pages 355 to 358 of the transcript. 


XIT. 


That the court erred in giving to the jury the following instruc- 
tions requested by plaintiff’s counsel : 

“The jury have not legally a right to find that the plaintiff, Mares, 
was guilty of negligence which contributed to his injury, unless the 
jury finds that that fact is shown by a preponderance of evidence.” 
(See instruction and exception on page 358 of transcript.) 


XIII. 


That the court erred in that portion of his charge, given of his 
own motion to the jury, which reads as follows: 

“And a failure todo so might be negligence on his part; but, 
gentlemen, it is for you to say, from all the attending circumstances, 
whether he was neglectful in that regard. 

“While this rule of law above stated is generally true a reason- 
able view must be taken in its —— here. The evidence tends 
to show that this plaintiff had been at work in this yard but a short 
time, and only a part of that time with or under the engineer, Bas- 
sett. Now, had he such knowledge or had he such an opportunity 
to know of the careless and reckless habits of Bassett that rendered 
it dangerous for him to work with him and made it his duty to 
have refused to continue in such service or have reported him to 
the officers of the company ?” 

Which portion of said charge last above assigned .as error ap- 
pears on page 361 of transcript. 
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407 XIV. 


The court erred in giving to the jury that portion of his charge, 
given of his motion, which reads as follows: 

“And the defendant having alleged negligence on the part of the 
aintiff denominated contributory negligence, it must be established 
be preponderance of evidence to warrant you in finding it.” 

Which portion of charge last above assigned’ as error appears on 
page 362 of manuscript. 

Said motion is based and will be made upon the statement of the 
case herein, to be settled in accordance with the stipulation made 
herein this day and this day filed, and upon the record and all 
papers on file in said action. 


408 I, Sanford A. Hudson, one of the associate justices of the 
supreme court of Dakota Territory and judge of the third judi- 
cial district of said Territory and presiding judge on the trial of the 
foregoing action, hereby certify that the above and foregoing state- 
ment contains all the evidence adduced, interposed, and given in 
said cause on the trial thereof and all the proceedings had 
409 and exceptions taken thereon, and all the evidence adduced, 
interposed, and given on the trial of the challenges for cause 
of the proposed jurors, Ely and Green and Ebon Young, in the 
formation of the trial jury therein. 
Dated February 15, 1884, at Fargo, D. T. 
S. A. HUDSON, Judge. 


And, inasmuch as the matters aforesaid are not of record, the judge 
before whom the proceedings were had and said trial took place 
now here settles and signs this statement of the case, pursuant to 
the statutes in such case made and provided, that the proceedings 
aforesaid may be made matters of record, with the privilege given to 
either or both of the parties to this action of turning the same into 
a bill of exceptions for the purpose of appeal, which is done accord- 
ingly, and the clerk of said district court in and for Cass county, 
Dakota Territory, will file: this statement of the case as a record in 
said cause. 

Done at the court-house, in the city of Fargo, in the county of 
Cass and Territory of Dakota, this 15th day of February, 18384, 

The notice of Intention to move for a new thal herein having 
been served by the defendant upon the plaintiff, herein set forth, 
within the time given by the court for good cause shown, by orders 
made from time to time by the court and duly entered, extending 
the time for such purpose, and the settlement of this statement of 
the case and all acts and proceedings therein and therewith con- 
nected having been done and had within the time given and allowed 
by the court for good cause by its orders duly entered as aforesaid, 

Dated February 15th, 1884, at Fargo, D. T. 

S. A. HUDSON, Judge. 
Filed February 16, 1884. 


N. C. MORGAN, Clerk, 
By E. R. WISWELL, Dep. 


aad 


MARES. 
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410 TERRITORY OF Dakota, \ ini 
Third Judicial District, Cass County, § °" 


Ricuarp Mares, Plaintiff, 
vs. 
THe Nortuern Paciric Rartroap Co., Defendant. 


The motion for a new trial in the above-entitled action coming 
up for argument at the December term of said court, W. P. Clough, 
Esquire, appearing for the motion and Messrs. Wilson & Ball and 
Thomas Wilson, Esquires, against, and after argument, the same 
having been taken under advisement, now, after due consideration, 
the said motion is denied. 

Dated March 18th, 1884. 

S. A. HUDSON, Judge. 


And now comes the defendant in the above-entitled action and 
excepts to the foregoing order denying and overruling its motion 
for a new trial therein, and at the request of defendant’s counsel 
the exception and said order denying and overruling said motion 
for a new trial therein, and the motion for a new trial made therein 
by the defendant, on which said order is based, and all papers there- 
with connected, contained, and inserted in the statement of the case 
therein, are hereby made a part of the record in said action. 

Dated at Fargo, D. T., April 3rd, 1884. 

S. A. HUDSON, Judge. 


411 [Endorsed :] Filed Ap’l 3rd, 1884. N. C. Morgan, clerk, 
hy E. R. Wiswell, dep. 


412. Trrritory oF Dakota, County of Cass: 
District Court, Third Judicial District. 


Ata general term of the district court within and for said county 
of Cass, in the third judicial district of Dakota Territory, held at the 
court-house, in the city of Fargo, on the first Tuesday of June, A. D. 
1883. 

Present: The Hon. S. A. Hudson, presiding judge, and the other 
officers of suid court. 


Judgment for Plainta? on Trial, 


Ricnarp Mares, PY, 
US, 
Nortukre Pactric Rairoap Company, Defendant, 


This action having been tried by jury at the district court, held at 
the court-house, in the city of Fargo, in and for said county, on the 
29th dav of June, A. D. 1883, before the Hon. S. A. Hudson, judge, 
and the jury having rendered a verdict for said plaintiff and against 
said defendant therein for the sum of twenty thousand dollars, and 
said verdict having been entered in the minutes of the said court, 


~ 33-102 
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now, on motion of Thomas Wilson & Wilson & Ball, plaintiffs at- 
torneys, it is considered and adjudged by the court that said plain- 
uff recover of the said defendant the sum of twenty thousand dol- 
lars, together with thirty-six ~$) dollars for his costs and disburse- 
ments, amounting in the wk to the sum of $20,036.— 

Done in open court this 10th day of —. 1884. 

A. ILUDSON, Judge. 
Attest: N.C. MORGAN, Cler%. 


413 [Endorsed :] District court, third judicial district, county 

of Cass. Richard Mares vs. Northern Pacific Railroad Com- 
pany. Judgment-roll on trial. Thos. Wilson & Wilson & Ball, 
plaintiff? S attor neys, Fargo, D. T. Filed April 10th, 1884, at 12 
o’clock noon. N.C. Morgan, clerk. 


414 ‘Territory oF Daxota, County of Cass: 


In District Court, Third Judicial District, in and for said County 
and Territory. 
RicHARD Marers, Plaintiff, 
VS. 
THe NorTHERN Paciric RArLRoAD Company, Defendant. 


On motion of defendant’s attorneys in the above-entitled action, 
the plaintiff’s attorneys therein consenting thereto, it is hereby 
ordered that defendant have sixty days from this date to serve upon 
the plaintiff a notice of its intention to move for a new trial, and to 
make and serve a motion for a new trial herein, and to make such 
other motion in the premises as it may be advised ; >and in the mean- 
time it is further ordered that all proceedings herein on the part of 
plaintiff be, and they hereby are, staid. 

Dated at Fargo, D. T., June 30th, 1883. 

By the court: S. A. HUDSON, Judge. 


415 [Endorsed :] District court, Cass county. Richard Mares 

vs. Northern Pacific R. R. Co. Order extending time to move 
for a new trial and stay of proceedings. Filed June 30th, 1883. N. 
C. Morgan, clerk. We hereby consent to the within order. Fargo, 
D. T., June 30th, 88. Wilson & Ball, of counsel for plaintiff. 


416 WEDNESDAY, Aug. 22, 18883—55th day. 
This day court met pursuant to adjournment at 10 o’clock 


a.m. 
Present: Hon. 8. A. Hudson, judge; J. E. Haggart, sheriff, by C. 
W. Haggart, deputy; N. C. Morgan, clerk. 


RICHARD MARES 
v8. 
THe NorTHERN Paciric RAILROAD COMPANY. 


' And now, by agreement of counsel for the respective parties, in 
open court, the court orders that the defendant have sixty days 
further time in which to move for new trial, to make bill of excep- 
tions, ete., herein. 


RICHARD MARES, 


417) 9 Trrevrory or Dakota, County of Cass: 
In District Court, Third Judicial District. 


Ricuarp Marss, Plaintitf, 
vs. 


Tue NortHern Pactric RAtmLRoAD Company, Defendant. 


On motion of defendant’s attorneys in the above-entitled action, 
the plaintiff’s attorneys therein consenting thereto, it is hereby 
ordered that defendant have 30 days from this date to serve upon 
plaintiff a notice of its intention to move for a new trial and make 
and serve a motion for a new trial herein, and to make such other 
motion in the premises as it may be advised; and in the meantime 
it is further ordered that all proceedings herein on the part of the 
plaintiff be, and they are hereby, stayed. 

Dated at Fargo, D. T., October 18th, 1883. 


By the court: 
S. A. HUDSON, Judge. 


418 [Endorsed :] District court, Cass county. R. Mares vs. N. 

P. R. R. Co. Order granting time to make motion for new 
trial, ete. Filed October 18th, 1883. N.C. Morgan, clerk, by E. R. 
Wiswell, deputy. We hereby consent to the within order. Thomas 
Wilson and Wilson & Ball, pl’ff’s att’ys. Oct. 18th, 1883. 


419 Territory or Dakota, 
| ss: 
County of Cass, 


In District Court, Third Judicial District. 


RIicHARD MARES 
vs. 
Tut NORTHERN Paciric RAILROAD CoMPANY. 


Alfred D. Thomas, being duly sworn, deposes and says that he is 
one of the attorneys for the defendant in the above-entitled action, 
and was on the 18th day of October last specially employed by said 
defendant to prepare and make a motion fora new trial therein, and 
at once commenced the preparation of a case on which to base said 
motion ; that, owing to the illness of deponent during the last three 
weeks, he has not been able to fully prepare said case and make said 
motion ; that during said time deponent has suffered a severe pain 
in his head and has not been able to keep up his business, except 

ordinary matters ; that he employed a clerk to assist him in 
420 the preparation of said case and motion, and said clerk has 

disappointed him and notified deponent this day that he is 
unable to proceed with said work for the present; that deponent is 
now actively engaged in the preparation of said case and motion, 
but that it will be impossible for deponent to complete the same and 
make said motion by the 18th of this month, the time heretofore 
allowed by this court for making the same. 


% 
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Deponent therefore prays an extension of time to file exceptions, 
prepare and have settled a case, and make and serve a motion for a 
new trial in said action, and take such other action therein as may 
be necessary and requisite for the same, until the 12th day of De- 
eember, 1888, and that all proceedings on the part of the plaintiff 
therein be staid in the meantime. Deponent further says that he 
has served upon the plaintiff’s attorneys a notice, to make such mo- 
t10n. <or 

A. D. THOMAS. 

Subscribed and sworn to before me this 12th day of November, 
1883. 

[NOTARIAL SEAL. ] ORRIN W. FRANCIS, 
Notary Public. 


421 Trerrirory oF Dakota, County of Cass: 
In District Court, Third Judicial District. 


RIcHARD MARES 
vs. 
Tue NortTHern Paciric RAILrRoAD CoMPANY. 


It appearing by the annexed affidavit of Alfred D. Thomas, one 
of the defendant’s attorney’s in the above-entitled action, that good 
“use exists therefor, and on motion of W. P. Clough, W. B. Me- 
Connell, and Thomas & Benton, defendant’s attornevs in said in 
action— 3 

It is now here ordered that defendant have until the 12th day of a 
December, 1883, in which to file exceptions, prepare and have set- 
tled a case, and make and serve a motion for a new trial, and take 
such other action therein as may be requisite and necessary for the 
same, and in the meantime it is further ordered that all proceed- 
ings on the part of the plaintiff in said action be staid. 

Dated Grand Forks, November 13th, 1883. 

S. A. HUDSON, Judge. 


422 {Endorsed :] District court, Cass county. Richard Mares 
vs. Northern Pacific Railroad Company. Order extending 
time to settle statement and make motion for new trial. Filed Nov. 


16th, 1883. N.C. Morgan, clerk, by E. R. Wis well, dep. 
423) Trerrirory oF Dakota, County of Cass: - 
In District Court, Third Judicial District. 


RicHarp MARES 
vs. 
Tue NortHern Paciric RAmLRnoap Company. 


It is hereby ordered that the defendant have until the 12th day of 
January, 1884, in which to file exceptions, prepare and have settled 
a case, and make and serve a motion for a new trial herein, and 
take such other action as may be requisite and necessary herein for 
that purpose. - 


RICHARD MARES. °61 


And that in the meantime all proceedings on the part of the 
plaintiff herein be staid. | 

This order is granted on motion of defendant’s attorneys, the 
plaintiff’s attorneys assenting thereto. 


Dated Dec. 11th, 1883. 
S. A. HUDSON, Judge. 


424 [Endorsed :] District court, Cass county. Richard Mares 

vs. The Northern Pacific Railroad Company. Order extend- 
ing time. We consent to the within order. Thomas Wilson, 
Briggs & Elders, & Wilson & Ball, plaintiff’s attorneys. Dated Dec. 
11th, 1888. Filed Dec. 12th, 1883. N.C. Morgan, clerk, by E. R. 
Wiswell, dep. 


425 Trrrirory oF Daxorta, County of Cass: 


In District Court in and for Cass County, Third Judicial District, 
Territory of Dakota. 


RicHARD MARES vs. NORTHERN Paciric RAILROAD COMPANY. 


I, S. A. Hudson, presiding judge of said district court, who pre- 
sided at the triai of the above-entitled action, do hereby certify that 
the foregoing papers, to wit, the summons and complaint, answer, 
reply, verdict, statement of the case, certificate of the judge thereto, 
order overruling motion for new-trial and exception thereto, are 
cont-inued in and constitute the judgment-roll and the whole 
thereof in the above-entitled action as the same now remains of 
record in the said district court; also that the foregoing orders ex- 
tending time to the defendant to give notice of its intention to 
move for a new trial and make a motion for a new trial in said 
action were all duly entered and made, and the time was duly 
extended to the 12th day of January, 1584. 

Dated at Fargo, D. T., this 28th cay of April, 1884. 

S. A. HUDSON, Judge. 


426 TERRITORY OF DAKOTA, 
Third Judicial District, County of Cass, } - 

I, N. C. Morgan, clerk of the district court within and for Cass 
county, in the third judicial district of the Territory of Dakota, do 
hereby certify that the above and foregoing is a full, true, correct, 
and complete transcript and copy of the notice of appeal and proof 
of the service thereof; of the judgment-roll and of the certificate of 
the judge in the above-entitled action, and the order overruling the 
motion for a new trial and the exceptions thereto, signed by the 
judge, and all orders extending time to the defendant to give notice 
of intention to move for a new trial in the action wherein Richard 
Mares is plaintiff and the Northern Pacific Railroad Company is 
defendant as the same now remains of record in the said court. 

In witness whereof I have hereunto set my hand and aftixed the 
seal of said court this Ist day of May, A. D. 1884. 

[sEAL.] : N. C. MORGAN, Clerk, 
By E. R. WISWELL, Dep. 
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427 Supreme Court, Territory of Dakota. May Term, 1884. 


Tuurspay, May 22nd, 1884—9th day of term. 

Court met at the court-room in the city of Yankton, Dakota Terri- 
tory, pursuant to adjournment. 

Present: Hon. A. J. Edgerton, chief justice; Hons. 8S. A. Hudson, 
Wim. E. Church. and C. 8. Palmer, associate justices thereof; Hugh 
J. Campbell, U. S. att’y ; Harrison Allen, U. 8. marshal, by C. A. 
Gray, dep’y; L. H. Edding, bailiff; Grant Sharp, crier; B.S. Wil- 
liams, clerk. 

Court being duly opened, the following proceedings were had, to 
wit: 

Appeal from the District Court of Cass County. 


RicHARD Mares, Respondent, 
US. No. 174. 
NorTHERN Pactric RArRoAD Company, Appellant. 


428 ~~ And now, this 22nd day of May, A. D. 1884, the above-en- 
titled action coming on for argument and _ hearing, by con- 
sent of counsel and the permission of the court, Col. W. P. Clough 
for the appellant, and Judge Thomas Wilson for the respondent. 
And thereupon cause submitted to the court. 


429 Supreme Court, Territory of Dakota. 


RICHARD MARES 
vs. 
Tue NorTHERN Paciric RAILROAD COMPANY. 


Whereas the above-entitled action was tried in the district court 
and a verdict rendered therein on the 29th day of June, A. D. 18838; 
and whereas, for the accommodation of the defendant’s attorney, 
judgment was not entered therein until the 10th day of April, 1884; 
and whereas by the laws of Dakota Territory on the entry of judg- 
ment the plaintiff was authorized to incorporate therein and make 
a part of such judgment interest at the rate of seven per cent. on the 
amount of the verdict from the date of the verdict till the date of the 

entry of judgment; and whereas by mistake the interest was 
430 not so computed or entered in or made a part of such judg- 

ment; and whereas the amount of such interest on the ver- 
dict from the date of the rendition thereof till the date of the entry 
of judgment was and is the sum of one thousand and ninety-two 
qos dollars ($1,092.70); and whereas it is the agreement and desire 
of the parties that such mistake may be corrected,and that the same 
a of $1,092.70 may be added to the said judgment as of the date 
thereof : 3 

Now, therefore, it is stipulated and agreed that by an order of the 
court the judgment herein may be amended as aforesaid; that the 
judgment so amended and corrected shall hereafter stand as the 
judgment In the case and shall not hereafter be questioned by either 
party for or on account of such amendment; and if any appeal is 
taken from the judgment of the court affirming or reversing such 


> 
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judgment that it shall be taken from the said amended judgment, 
and that the said amended judgment shall be sent to the 

431 appellate court and treated and considered as the judgment 
originally entered in the district court. 

It is further stipulated that this court shall order the clerk to, 
and that the clerk shall, on such order, incorporate in the judgment- 
roll in the case the said amended judgment: Provided, That the 
right to reverse the judgment shall remain the same as if this 


amendment had not been made. 
THOMAS WILSON, 
PUff’s Att'y. 
W. P. CLOUGH, 
Def’t’s At#’y. 


432 [Endorsed:] In supreme court, Dakota Territory. May 

term, 1884. Richard Mares, respondent, vs. The Northern 
Pacific Railroad Company, appellant. Stipulation to amend the 
judgment of the dist. court. Filed in open court this 23d day of 
May, A. D. 1884. B.S. Williams, clerk. 


433 Supreme Court, Territory of Dakota. General Term, May, 
A. D., 1884. 


RICHARD MARES 
VS. 
Tue NORTHERN Paciric RAILROAD COMPANY. 


On the stipulation of the attorneys for the parties in the above- 
entitled action, filed in this court this day, ordered that the judg- 
ment in this action be amended by the clerk of the court by adding 
thereto the sum of $1,092.70 as of the date of the rendition of the 
said judgment in the district court, viz., asof the 10th day of April, 
A. D. 1884, and that the said judgment so amended stand as the 
judgment of the said district court which rendered the same, and 
that hereafter the said amended judgment in this and in all other 
courts shall be held and stand as the judgment of the said district 
court appealed from, and that neither party shall hereafter ques- 

tion the right to make said amendment or the validity 
434 thercof; and that the clerk of this court, if any appeal be 

taken from the judgment of the court, either affirming or 
reversing the said judgment, shall return on such appeal as the 
judgment affirmed or reversed such amended judgment: Provided, 
That the right to reverse the judgment shall remain the same as if 
this amendment had not been made. 

By the court: A. J. EDGERTON, 

Chief Justice. 


435 [Endorsed:] In supreme court, Dakota Territory. May 

term, 1884. Richard Mares, respondent, vs. The Northern Pa- 
cific Railroad Company, appellant. Order of court amending judg- 
ment of this dist. court. Filed in open court this 23d day of May, 
A. D. 1884. B.S. Williams, clerk. 
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456 Trrrirory or Dakota, County of Cass: 
District Court, Third Judicial District. 


At a general term of the district court within and for said county 
of Cass, in the third judicial district of Dakota Territory, held at the 
court-house, in the city of Fargo, on the first Tuesday of June, A. D. 
1883. 

Present: The Hon. 8. A. Hudson, presiding judge, and the other 
officers of said court. 


Amended Judgment of the District Court. Judgment for Plaintiff? on 
Trial. 


Ricuarp Mares, PP, 
US, 
NortHern Paciere Rareroap Company, Defendant. 


This action having been tried by jury at the district court held 

at the court-house, in the city of Fargo, in and for said county, on 

the 29th day of June, A. D. 1883, before the — 8S. A. Hudson, 

437 judge, and the Jury having rendered a verdict for said plain- 

tiff and against said defendant therein for the sum of twenty 

thousand dollars, and said verdict - having been entered in the min- 
utes of the said court: 


Now, on motion of Thomas Wilson and Wilson & Ball, plaintiff's 
attorneys, it is considered and adjudged by the court that said plain- 
tiff recover of the said defendant the sum of twenty-one thousand 
one hundred and twenty-eight and 5, dollars. 

Done in open court this 10th day of April, 1884. 

S. A. HUDSON, Judge. 


Attest: N. C. MORGAN, Clerk. 


438 THE UNITED STATES OF AMERICA, ia 
Territory of Dakota, =. 


Be it remembered that at a term of the supreme court of the Ter- 
ritory of Dakota, begun and held at the capital, at Yankton, the seat 
of government of said Territory, on the second Tuesday of May, A. 
D. 1884, on the tenth day of the term, to wit, on the 23d day of 
May, A. D. 1884—present, Alonzo J. Edgerton, chief justice; San- 
ford A. Hudson, William E. Chureh, and Cornelius S. Palmer, asso- 
ciate justices of said court—the following proceedings were had, to 
Wit: 
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Appeal from the District Court of Cass County. 


THE UNITED STATES OF AMERICA, | ,, 
Territory of Dakota, eae 


In the Supreme Court. May Term, 1884. 


439 RicHARD MargEs, Plaintiff and Respondent, 
US. 
NORTHERN Paciric RAILRoAD Company, Defendant and Appellant. 


This action coming on to be heard at the May, A. D. 1884, term 
of said supreme court, at the supreme court room, in the city of Yank- 
ton, D. T.—present, A. J. Edgerton, chief justice, and S. A. Hudson, 
Wm. E. Church, and C. 8. Palmer, associate Justices—and the appeal 
herein having been argued by Col. W. P. Clough, for the conalinah 
and by Col. Thomas Wilson, for the respondent, and the court hav- 
ing advised thereon, itis now here er. seer» ordered, and adjudged 
that the judgment of the said district court within and for said Cass 
county appealed from herein be, and the same is hereby, affirmed, 

And it is further ordered that this cause be, and it is hereby, 
440 remanded to the district court for further proceedings accord- 
ing to law and the judgment of this court. | 

And it is further considered and adjudged that respondent have 
and recover of the appellant his costs and disbursements on this 
appeal expended, taxed and allowed at thirty-six and ;%5; dollars. 

y the court: A. J. EDGERTON, 
Chief Justice Supreme Court D. T. 
All the justices concurring. 


In Supreme Court, Territory of Dakota, ss. 


I, B. S. Williams, clerk of the supreme court within and for the 
Territory of Dakota, do hereby certify that the above and foregoing 
is a full, true, correct, and complete transcript and copy of the 

amended judgment, stipulations filed by the respective attor- 
441 _ neys, and of the order and judgment of said supreme court 

in the above-entitled action, wherein Richard Mares is re- 
spondent and The Northern Pacific Railroad Company is appellant, 
as the same now remains of record In said court. 

In witness whereof I have hereunto set my hand and affixed the 
seal of the said court this 22nd day of May, A. D. 1884. 


[Seal of the Supreme Court. ] 
B. S. WILLIAMS, Clerk. 


I TN oo cine sinelinencieses ninanrann $5 95 
Printing resp. briefs ....------ 11 00 
Statutory costs before argument. 5 00 
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442 [Endorsed :] In supreme court, Territory of Dakota. May 

term, 1884. Richard Mares, plaintiff & respondent, vs. North- 
ern Pacific Railroad Company, defendant & appellant. Filed this 
23d day of May, 1884. B.S. Williams, clerk. Remittitur. 


443 Know all men by these presents that we, the Northern 
Pacific Railroad Company, by W. P. Clough, its attorney, as 
principal, and P. H. Kelley and C. W. Griggs, both of St. Paul, Min- 
nesota, as sureties, are held and firmly bound tinto Richard Mares 
in the full and just sum of thirty thousand (30,000) dollars, to be 
paid to the said Richard Mares, his certain attorney, executors, ad- 
ministrators, or assigns; to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, by these present. 
~ Sealed with our seals and dated this twenty-first day of July, A. 
D. 1884. 

Whereas lately, in a suit depending in the supreme court of the 
Territory of Dakota, between Richard Mares, plaintiffand respondent, 
and the Northern Pacific Railroad Company, defendant and appel- 
lant, a judgment was rendered against the said Northern Pacific 
Railroad Company, and the said Northern Pacific Railroad Com- 
pany having obtained a writ of error, and filed a copy thereof in the 
clerk’s office of the said court, to reverse the Judgment in the afore- 
said suit, and a citation directed to the said Richard Mares, citing 
and admonishing him to be and appear at a suvreme court of the 
United States on the second Monday of October next: Now, there- 
fore, the condition of the above obligation is such that if the said 
Northern Pacific Railroad Company shall prosecute the said writ of 
error to effect and answer all damages and costs if it fail to make 

its plea good, then the above obligation to be void; else to 

444 remain in full force and virtue. | 
NORTHERN PACIFIC RAIL- 
ROAD COMPANY, 
By W. P. CLOUGH, Its Att’y. [sEat.] 
P. H. KELLY. SEAL. | 
C. W. GRIGGS. SEAL. | 
Signed, sealed, and delivered in the presence of— 
E. H. OSMAN. 
ET. STEVENSON. 


STATE OF MINNESOTA, re 
Ramsey County, 


Personally came before the undersigned, a notary public in and 
for the said county, P. H. Kelly and C. W. Griggs, by me known to 
be the sureties in the foregoing instrument, and each having been 
first duly sworn, did depose that he is worth the sum of thirty thou- 
sand (30,000) dollars above debts, liabilities, and property exempt 
from levy and sale under execution. 

[SKAL. ] P. H. KELLY. 
C. W. GRIGGS. 
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Subscribed and sworn to before me on this 28th day of July, A. 
D. 1884. 


E. H. ’ 
Notary Public, Ramsey Co., Minn. 


445 [ Endorsed:] Territory of Dakota, supreme court. Richard 

Mares, respondent, vs. Northern Pacific Railroad Co., appel- 
lant. Filed July 31st, 1884. B.S. Williams, clerk. Bond. The 
within bond approved this 31st day of July, 1884. <A. J. Edgerton, 
chief justice supreme court of Dakota. 


446 UwniTep States oF AMERICA, \ ia 
Territory of Dakota, 


I, B.S. Williams, clerk of the supreme court of the Territory of 
Dakota, do hereby certify that the writings annexed to this cer- 
tificate are true copies of their respective originals on file and re- 
maining of record in my office, and that they constitute a full, true, 
currect, and complete transcript and copy of the record in the fore- 
going cause as the same now remains of record in my said office. 

In testimony whereof I have caused the seal of the said court to 
be hereto affixed, at the city of Yankton, in the Territory of Dakota, 
this 23rd day of September, in the year of our Lord one thousand 
eight hundred and eighty-four, and of the Independence of the said 
United States the one hundred and ninth. 

[Seal Supreme Court of Dakota Territory. ] 


B. S. WILLIAMS, Clerk. 
[Endorsed :] Filed May 23d, 1884. 


Endorsed on cover: Dakota Territory supreme court. No. 102. 
The Northern Pacific Railroad Company, plaintiff in error, vs. 
Richard Mares. Filed 14th October, 1884. 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1887. 


NORTHERN PACIFIC RAILROAD COMPANY, Plaintiff in Error, 


vs. 
RICHARD MARES, Defendant in Error. 
(No. 102.) _ 


In Error to the Supreme Court of the Territory of Dakota. 


BRIEF FOR PLAINTIFF IN ERROR. 


JAMES McNAUGHT, 


Counsel for Plaintiff in Error. 


AUL, MINN. 


WEST PUBLISHING CO., PRINTERS, SAINT P 


SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1887. 


NORTHERN PACIFIC RAILROAD COMPANY, Plaintiff in Error, % 


\ ee 
e a 
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vs. 
RICHARD MARES, Defendant in Error. 
(No. 102.) 


In Error to the Supreme Court of the Territory of Dakota. 


Brief for Plaintiff in Error. a 
eri ’ . 


STATEMENT OF CASE. 


In the complaint it is averred that the plaintiff w was employed as 3 
switchman and brakeman in the defendant’s switch-yard at Bismarck,» vi 
Dakota territory, and at said time said defendant employed in said 
yard, as engineer, Norman A. Bassett; that Bassett was a man of 
hasty and excitable disposition, and ungoverned, violent temper; © 4 
that he was reckless, and that he was accustomed to become onduly | 
and dangerously excited and angry, and was accustomed to act and — 

conduct himself in a reckless manner, causing great danger to the | a , 
brakemen and switchmen; and that at the time of the accident he Was, 
and for a long time prior thereto had been, negligent, unskillful, un- 4 
oe and incompetent to act as engineer in said yard,—all of which 

9 railroad omen? en or by the use of ordinary diligence would) ‘ 
intiff had no knowledge thereof. . 


oY 


. X, Sl 
% cay tte! ead 
ie eae ; Frat 


a 
a 


In the answer the foregoing allegations are denied, and negligence 
of said Mares, contributory to the injury, is duly set forth. 


(Transcript, pp. 4, 5, 7, 8.) 


It is not averred in the complaint that the Northern Pacific Rail- 
road Company was negligent in the selection of*said Bassett, nor is | 
it averred that the unskillfulness, negligence, recklessness, unfitness, | 
or incompetency of said Bassett caused or contributed to the injury | 
complained of by defendant in error. : 
Plaintiff's evidence clearly established his contributory negligence. 


DANIEL F. GALVIN, 


called as a witness on behalf of plaintiff, among other things tes- 
tified as follows: | 


Q. Now, then, Mr. Galvin, you may come to this man Bassett as an 
engineer. What kind of a man was he? 
A. Well, he was a hard man to get along with,h—a mean man to 
_ work with. He used very poor judgment, and if I checked him up or 
_. scolded him for going too fast,—too reckless,—he would go slow; 
3 ~ would sneak along so I couldn’t do nothing with him; going too 
slow entirely, just to be mean. 
Q. Well, on the contrary, if he was going too slow, what would he | 
do? 
A. He would go too fast. 
Q. Well, how much too fast? Just explain to the jury in your 
-OWn way. 
A. Well, abusing the engine,—handling her rough; handling the 
cars rough; running too fast. 
~ —- Q. ~Well, in doing that, was it or was it not endangering the safety or 4 
— lives of those working round him? | 
= A. It was. Almost any one,—the best of railroad men. : 
_. Q. You may explain, if you please, Mr. Witness, how long Bassett | 
had been accustomed to behave in this way, and act in this way in 
that yard. 
~ A. He did it all the time he was with me. 
(Transcript, p. 66.) 
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Q. Now, while he was in the yard thero under you, while you were 
night yard-master, [ want you to state to this jury whether or not be 
was accustomed to be, and whether or not it was his ordinary custom 
to be, negligent and reckless in his conduct there in the yard, 

A. It was. ‘ 

Q. Was it in doing business there that you observed ? 


A. It was; yes, sir. 
| Q. Could any person seeking to discover have observed that and 
| 


et eatama 


known it ? 
A. They could; yes, sir. 


| (Transcript, p. 68.) 


| Q. Now, Mr. Witness, the first question is not what that repaGeid 7 
| tion was, but do you know what his reputation was as to being recke — 4 é 
| less, as here stated ? : i 
| A. I do. 
| Q. State what it was. | i 
A. My men, some of them, were afraid to work with him. They 
all talked among my men of his careless way of doing work, stating: ? 
that they were afraid of him. They were new men— a 4 
Q. I am asking you now what was his general reputation.. I . 
mean by that what was generally said about him, as to whether. he ~ 
| was reckless or not, or careless or not. = 3 
A. He was reckless. , 
Q. Was that what was generally said? Was that his general réep- 
utation ? 2 
A. Yes, sir. | ae 
Q. That he was reckless ? ae 4 
A. Yes, sir. a 
Q. Was it or was it not his general reputation that he was a a danger: : 
ous man ? | 
A. Yes, sir; it was. 
| Q. What kind of a tempered man is this man Bassett in the per 
| _ formance of his duties ? 
A. He had a very mean temper. 7 
__ Q. Explain to the jury how that manifested itself there in the yard © 
2 n doing ag g his, mueinees. 
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A. Well, as I said before, if I would scold him for going too fast, 


ac he would go too slow. He would be mean about it. If he was go- 
: ‘3 ing too slow, he would rush things, and take it out of the engine. 
3 ‘ Well, he would abuse her, abuse the engine; go too fast, tear things 


Q. Sie instance, wheri he was told to make a saiallien of cars 


: here, now the cars are coming together, how would he do as to com- 
: ing together, fast or slow, or at a proper rate of speed ? 

\ A. He would go too fast as a general thiny. Come against the 
"ears very hard at times. 


Q. That was when you had been speaking to him about going slow? 


| i A. Yes, sir. 


Q. -Would he do it in a manner that was reckless and dangerous 


_ to those employed with him? 


A. He would; yes, sir. 
Q. Well, was he or was he not accustomed to do that? 
A. He was; yes, sir. 
Q. And the things you told them he did, you say are, as matter 


: of fact, dangerous for those who worked with him ? 


A. They are; yes, sir. 
~Q. Would any railroad man have known that? 
A. Yes, sir; any man that knows anything about railroading. 


(Transcript, pp. 69 & 70.) 


Q. Did you warn Mares in any manner, or did you mention to him 


oS j “in any way an opinion that Bassett was a dangerous man as an engineer 
» for him to work with? 


- A. I might have, and I might not have. 

* Q. Have you any recollection of anything of that kind ? 

A. I used to be very careful with all my men. 

- Q. Well, if you failed to warn Mares, you failed to do your duty, did 
‘you in your opinion? 

4A. I do not know that I did. Mares was a man that worked there 
before. He knew the yard. 

Q. Did you consider Bassett a man that was dangerous to an ex- 
perienced brakeman ? 

_ A. Idid, Yes, toa certain cites: 
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You considered him dangerous to. Mares, did you? 
A. To a certain extent; yes. 


(Transcript, p. 76.) 


Q. Were you present at the night of this injury to Mares? 

A. Yes, sir; I was. : 

Q. I wish you would go on, and in your own way explain to the j jury 
how that occurred. * * * aes 

A. He started fromm the head-quarters, and backed down on No. 3 
very rapidly. : 

Q. Who did? 

A. The engineer Bassett. 

Q. You say he backed down very rapidly ? 

A. Yes, sir. 4 

Q. Well, was he or was he not at that time going more rapidly than 
was prudent or safe ? | 

A. It was very improper to go that way over the switches, and too 
fast in the yard. ; 

Q. Then you say when he started he started in this way ? 

A. He started very quick ; yes, sir. 

Q. Did he do so at once; immediately when he started ? 

A. Yes, sir. 

Q. And told them to go ahead ? 

A. To go ahéad on No. 5, and they pulled up over the switch, and 2 
was backing down:on No. 5, and he was abusing the engine— 

Q. Explain what you mean ? a 
A. Well, he was going as fast as he could go; as fast as he could 
get her to go. | 

Q. Well, in the night, at that time, or at any time, was it or 
it not safe to go as he was then going ? 
A. It was very unsafe. j 


(Transcript, pp. 58, 59.) 


Testimony of 


JOHN McLEAN, 


‘s witness called in behalf of plaintiff, (a brakeman working with de- 
- fendant in error at the time of the accident, and for two weeks prior 
_ thereto :) 


Q. What kind of a man was this man Bassett? You were there 
~ @ good long time that fall. What was his conduct,— reckless, or 
~. cautious and prudent ? ; 

_. A. Pretty reckless; pretty smart. 

Q. State what it was. 

A. Well, that is what I would sisecuiaalidaie: 

Q. ‘Well, say, for instance, if he was ever spoken to about going too 


slow, then what? 
A. He would run the other way,—fast again. 
Q. Would he run fast enough to be reckless and dangerous ? 
A. Yes, sir; many times. 
Q. Did you of your own knowledge see that and know that? 
A. Yes, sir. 
* ~ Q. Well, I will ask you whether you saw and know these facts of 
> your own knowledge? 
A. Yes, sir; I did. 
Q. You did? 
A. Yes, sir. 


(Transcript, p. 109.) 


Q. Can you give any one instance, prior to the time in which Mares 
: a was hurt,in which you observed any recklessness or dangerous handling 
‘ ofcars by Bassett with his engine? 

_|. A. I do not suppose I can give any particular one. J know he was 
pretty reckless all that night; pretty lively. 

— Q. Just tell us what he did in the earlier part of the night. 

© A. Well, of he got a signal to back up a car slowly, he would doit the 
a : other way. 

>*  Q. Do you pretend to say that night, whenever any signal was given 


eA. Yes, sir. 
b -Q.~ Whereabouts in the yard? 


oy. Se ee 
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A. Weil, at different places. 
Q. Did he do it more than once? 
A. Yes, sir. | 

Q. You were with him all that night? 

A. All the time he was working. qi 

Q. Suppose you were at work every night that week, who would be, . 
your crew? a 

A. Mr. Galvin, Mr. Brant, and Mr. Mares. 

Q. Did you work with any other engineer, if you worked each night 4 
that week, except Bassett ? ay 

A. Well, sometimes they changed around. Sometimes would have 4 1 
another, but he was generally our man at night,—Mr. Bassett was. 

Q. You say, previous to the time when Mr. Mares was hurt,—in the | 
evening, Mares was hurt,—1in the morning previous, that same comming 
he had disobeyed orders, running more rapidly than it was his duty to 
run? 

A. Yes, sir; many times. 

Q. What was the effect of that? 

A. Well, sometimes he would break the draw-head. 

Q. Was it a matter of conversation between Mares and yourself, or 
Mr. Galvin and yourself, that he was disobeying orders that evening? aN 

A. It was between our ownselves, the outside crew. I had said ig 
nothing to him that night. In fact I do not think I ever did checkhim ‘4 
for running too fast. Mr. Galvin done that himself. Ss 

Q. I am speaking about this evening on which this occurrence ag 
took place. You say you talked that among yourselves he was run- eS 
ning carelessly that evening? : a 

A. I do not remember correctly. I do not know whether we did @ 
or not that night. J think we did. I think we was saying some- 
thing. He was mad, anyhow—missing couplings, anyhow. 

Q. What do you mean by that? 

A. Coming back too fast. The man would not step in between the 
cars to make the couplings. me 

Q. Will you say, Mr. Bassett, in the handling of his cars, -was 3 
any more rapid or sudden in his movements than yard-men are — 
generally ? | 
As He was a good deal more so than some engineers that was % 
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Q. I am talking about the average engineers in a yard generally. / 
= Did he handle the cars any more rapidly than engineers generally i 
: e xe in the yard? 


A. Yes, sir; he did. 
(Transcript, pp. 112, 113, and 114.) 


Q. Supposing a man had been supporting himself there upon the 
brake-beam, or anything else, would such a reversal as you speak 
of have thrown him off? ‘ | 

A. If he was holding on to something, he would have something | 
to hold on to. 

Q. Don’t you consider it dangerous to ride upon the top of cars in 
switching without some support? 

A. Well, it ts in one . yes, str. 


(Transcript, p. 119.) 


RICHARD MARES 
called, testified, among other things, as follows: 


Q. Did you, or did you not, this fall on which you were hurt, un- 
derstand the duties of switchman in the yard ? 

A. I did. 

Q. Who were with you in the yard at that time, and in what capac- 
ity were they ? 

A. Well, Mr. Galvin was acting as yard-master at the time. Then 
there was a man by the name of McLean. 

_ Q. What was he doing? 

A. He was brakeman. 

Q. Who else ? 

A. A man by the name of Brant. He was a brakeman also. 


(Transcript, p. 15.) | 


Q. You had been at work here that time how long before you were 
hurt ? 
. About two weeks. 
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_.... Q. How many cars had you hitched on? 


A. Yes, sir. 
Q. Where did you know him? 

A. He was firing upon the road when I first became acquainted 
with him. 

(). How much were you acquainted with him before you came here 
that winter ? 

A. Scarcely any. 

Q. Asto his mode of doing business as an engineer, did you know 
anything about it until you came here that fall ? 

A. No, sir; I did not. 

Q. That fall you were here two weeks, he being night-man one 
week and day-man the other; then you were with him but about one 
week before you were hurt? 

A. I think so. 


(Transcript, pp. 16-18.) 


Q. Then, by turning that switch, you could throw the cars from i 
No. 3 track to No. 5? a 

A. Yes, sir. I threw the switch, and gave him a signal to back - 
up. I then got on the car,—the hind car,—and gave the signal to. 
back up seven or eight cars. 

Q. Go on, and state what was done. 

A. He backed up about three car-lengths, and reversed his engine. 

Q. State whether he backed up rapidly or slowly. How was that? 

A. Well, we were backing up middling fast. 

Q. Well, did he reverse the engine rapidly or slowly ? 

A. He reversed it rapidly. 


(Transcript, p. 19.) 


Q. State what effect it had. 

A. It threw me off. 

Q. Now, go on and explain to the jury where you were during the 
time you were backing down, and when this —_ was reversed on 
track No. 5. 

A. I was standing on top of a box car,—the hind car. 


oe Se 
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Q. | Now, according to the rules of that yard, was it or was it not 
his duty to obey your signals as given to him? 
A. It was. 


(Transcript, pp. 20 and 21.) 


Witness recalled, testified as to a conversatidn with Fulton. 

Q. State what that conversation was. 

A. Mr. Fulton was talking to me about how I came to get hurt, and 
so on, having a general talk about it; and I told him, as I have told 
the jury here, that I considered it Basset’s fault. And we were speak- 
ing about Basset in one way and another. J told him that he never had 
obeyed signals properly. I spoke in this way, that a man would have 
to give him a signal three or four times before he would pay any at- 
tention to it. 


(Transcript, p. 232.) 


Q. Now, what part of those two weeks did you work with Basset 
as engineer ? : 

A. Well, I cannot remember. * * * [I think I staid with him 
one week. 

Q. Then you worked with him one whole week during the fall of 
1881? 

A. Yes, sir. 


(Transcript of Record, p. 30.) 


Q. What was said in this dispute ? 
A. Well, he did not offer to back up the engine. I spoke to him, 
and told him J was in a hurry. 


(Transcript, p. 34.) 


Q. Now, whereabouts did you get on the hind car? ‘Which end of 
the car did you get on,—this end or that end ? 

A. I got on below the switch. 

Q. You climbed up the ladder, didn’t you? 

A. Yes, sir. | 

Q. Was it the ladder next to the engine, or the other way, that you 
climbed onto ? 
A. Next to the engine. 


Then you got on the rear end of the car? 
. Yes, sir. J 
Q. Where did you take your station ? 

A. I walked to the opposite end of the car. 

Q. Went over and stood in front ? 
A 


. Yes, sir. 


Q. Up against the brake-staff? . 

A. No, sir; ZI was standing on the run-board. 
Q. How far fvom the end of the car were you? 
A 


. I should judge about three feet. : 
(Transcript, p. 36.) | as 


Q. Now, after you got onto this car you say you stood on the rune 
ning board about the middle of the car, as I understund you ? 

A. No, sir. 

Q. Where did you stand? 

A. I stood near the east end. = 

Q. How far from it? 7 Be 

A. About three feet. a 
(Transcript, pp. 37, 38.) 


Q. Well, did you give any other signals than just to go ahead? 

A. No, sir. s 

Q. Now, was that signal seen the first thing? ; a 

A. I think it was. * 

Q. And obeyed immediately ? 

A. I think it was. Yes, sir; at that time. 

Q. Then you pulled west until you pulled to the switch ? 

A. I stepped off the switch, and gave him a signal to stop, then I 
gave him a signal to back up, and while he was backing up I got onto 
the end of the car. After I got up on the car he was backing up then, 
after I got up on the car, I gave him the signal to back up seven or 
eight cars. 


(Transcript, p. 39.) 


Q. After he commenced going back, while the cars were in motion, 


going east, you climbed up to the top of this car? 
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Q. And while the cars were backing, in accordance with your first 
signal, you gave the second signal to back seven or eight lengths? 


A. Yes, sir. 
~ * * * = * * 


©. How did the reversal of the engine affect these cars on this oc- 
casion any different from what it always does whenever an engine is 
reversed ? i 

A. Well, it depends a good deal on how and in what manner an 
engine is handled when it is reversed. 

Q. As I understand you to say as soon as the reversal of the en- 
gine took place, and the speed checked, then you fell off? Isn't that 
true ?—The speed was so great that it gave them a terrible jerk—Isn’t 
that true, just as soon as the engine was reversed and the speed 
checked, you fell off? Isn’t that true? 

A. Why, as soon as the slack was taken out of the cars; yes, sir. 

Q. Will you please tell me what was the difference between the ef- 
fect of the reversal of the engine on these three cars and the re- 
versal that always takes place under similar circumstances in hand- 
ling cars, and how were these cars jerked differently than cars are 
always, naturally ? 

A. In the first place, he was handling the engine in a reckless man- 
ner, and had been from the time he started the engine in the first 
> —s place until I was thrown off. 

‘ Q. Do you mean to say he run too fast, or stopped too quick, or what? 
: A. I mean to say he was running too fast. 


(Transcript, p. 50.) 


Q. You say you had already backed five or six car-lengths before 
you fell off? 

A. No, sir; I beg your pardon. After I first give him the signal 
to back up from where I was standing at the switch, I said per- 
haps we had moved back five or six car-lengths. At the time I gave | 
him the signal to back ahead seven or eight car-lengths, I was standing | 
on the top of thecars. In the mean time he had been backing up right | 
along,—was backing up when I got on the car;—but, after I got on top of 
the car, I gave him the signal to back up seven or eight cars. Then I 
§  _—« stepped to the hind end of the car. He backed up about three car 
S  Bengths, and he then reversed the engine. ae tlie ocak 
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Q. You turned the switch, didn’t you? 
A. I did; yes, sir. 

Q. That let the cars onto No. 5? 

A. Yes, sir. 


(Transcript, p. 51.) 


Q. You stated he had been acting recklessly all the evening after 
you waked him up? 
A. Yes, sir. 


(Transcript, p. 53.) 


Q. You were standing so near that when the speed was checked you ~~ 


went right on? 
A. That's what I mean to say; yes, sir. 


(Transcript, p. 43.) 


The foregoing, and other testimony introduced on the trial by 
plaintiff, establishes the following facts: 

First.—That engineer Bassett was in the habit of disobeying and 
disregarding signals and orders, and that on the night of the acci- 
dent, and prior thereto, he frequently disobeyed the signals given by 
the brakeman. 

Second.—That Mares had full knowledge thereof at and prior to 
the time of the accident. : 

Third.—That Bassett was in the habit of running his engine at 
a reckless and dangerous rate of speed. Plaintiff worked with Bas- 
sett for one week prior to the accident. During that week, and on the — 
evening, night, and morning of the accident, he was abusing his en- © 3 
gine, and running the same at a rapid, reckless, and dangerous rate 


of speed, and was at the time the engine and train moved onto — 


switch No. 5 running at a rapid, reckless, and dangerous rate. 
Fourth.—That Mares, with full knowledge that Bassett was accus- 
tomed to run his switch-engine at a rapid, reckless, and dangerous 
rate of speed, without complaint to the company, continued in its 
employment, at work with said engineer, and with the knowledge 


that the engineer was in the habit of disregarding signals and or-  * 


ders, and that his engine and train was moving at an exceedingly ~ 
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switch No. 5, jumped onto the moving train, and walked to the front 
end of the car, and with such knowledge assumed a position on the 
run-board about three feet from the end of the car, with a lantern 
in his hand, and without holding on to the brake or ladder round, 
or taking any precaution for his safety or protection, and remained 
in that position with the knowledge that thé train was moving at 
@ rapid, reckless, and dangerous rate of speed, and with the knowl- 
edge that the engineer was in the habit of disregarding signals and 
orders, until the engine was reversed and the accident occured. 

Verdict and judgment in favor of Mares, $20,000. Judgment af- 
firmed by the supreme court of territory. 


ASSIGNMENT OF ERRORS. 
I. 


The court erred in overruling the motion of the railroad company, 
made at the close of plaintiff’s testimony, for a non-suit, on the 
grounds set forth in the Transcript of the Record, p. 128, and here- 
after fully quoted in this brief, as follows: 

First.—The evidence of plaintiff raises an unexplained presump- 
tion of negligence on his part contributing to the injury. 

Second.—Mares, by unnecessarily assuming a dangerous position, 


when there were other convenient, accessible, and safe positions, 


without heeding his peril, or taking any of the many precautionary 
measures of safety at hand, was guilty of negligence contributing to 
the injury. 

Third.—Plaintiff, Mares, by remaining in the employment of the 
railroad company with knowledge that his fellowservant, Bassett, 
was hwsty and reckless, Incompetent, and frequently wolated sige 
mals ad orters, without complaiaiag, aad a prowike by the cot 
PANY to dikelwige tea, asamed the eke anielag from Bassett’ reais 
henmneask, Dacomapelency, aad Wolation of signals and orders, 

Fourth, — There is no evidence that the raihtoad company had any 
knowledge of Bassett’s recklessness, incompetency, and unfitness aa 
to the matiers causing the injury. 

Fijth—If the reversal of the engine by Bassett was, as plaintiff 
contends, in consequence of the quarrel between plaintiff and Basaett, 
the act was one of pure malice and wantonness, and not in the line of 
Bassett’s duty, and the company is not responsible therefor. 

Sixvth.—The plaintiff failed to aver or prove want of care in the 
selection and retention of Bassett in relation to the particular act 
causing or contributing to the injury. 

Seventh.—Plaintiff, Mares, had control of the speed of the train 
prior to and at the time of the Injury, and, by not requiring Bassett 
to reduce it from an unsafe to a safe rate, he was guilty of neglipence 
proximately contributing to the Injury, 
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IT. 


The court erred in not sustaining the demurrer of the defendant to 
the evidence at the close of the testimony, and in not instructing the 
jury to find for the defendant upon the grounds: 

First.—-For the reasons set forth in this brief under nonsuit. 

Second.—Plaintiff's cause of complaint was not the reversal of the 
engine, but the reversal without shutting off steam. The plaintiff's 
evidence upon that question was not sufficient to create a conflict. 

Third.—Plaintiff was guilty of negligence proximately contributing 
to his injury, by unnecessarily taking a position on the box car, mov- 
jing at a reckless rate, within three feet of the end of thereof, with- 
out taking hold of the ladder, or brake, or bracing himself. 


ITI. 


The court erred in instructing the jury as to the burden of proof, 
which instructions are set out in full in the Transcript of Record, pp. 
239, 240, for the reasons set forth under the third point in this brief. 


IV. 


The court erred in giving the instruction found on p. 237 of the 
Transcript of Record, and quoted in full under the fourth point in 
this brief, for the reasons: 

First.—Said instruction is misleading. The jury might infer there- 
from that carelessness of the fellow-servant was the only risk the 
plaintiff assumed in entering into his employment. 

Second.—The plaintiff assumed, in addition to the ordinary and 
incidental risks, latent defects in machinery, and negligence of em- 
ployer in the selection and retention of employes, if the defects and 
negligence of the employer were known to the employe. 


V. 


The court erred in giving the instruction found on p. 288 of the 
Transcript of Record, and quoted in full under the fifth owt mace 


ye 


te 3 bond uk St aa 
aan ‘ ae 


- in the argument in this brief, for the PERSONS en ee 


\ 2 m : esis on . a = 


First.—The jury, under said instruction, might well find that 
Mares was justified in relying upon the presumption mentioned in 
said instruction, notwithstanding he had positive proof to the con- 
trary. 

Second.—The phrase “proper diligence,” used in said instruction, 
is indefinite. 


VI. 


The court erred in giving the instruction found on p. 341 of the 
Transcript of Record, and quoted in full under the sixth point in 
this brief, for the reasons: 

First.—If the railroad company was negligent in selecting or re- 
taining Bassett, and the plaintiff had full knowledge of such careless- 
ness and recklessness, and remained in the employ of the company 
without complaint and a promise to discharge, he was guilty of the 
same degree of negligence as the company. It was error to say that. 
the company was negligent, and that the plaintiff, with full knowl- 
edge thereof, might not be negligent. | 

Second.—It is not sufficient, as averred in the instruction that the 
plaintiff report the facts establishing the carelessness and negligence 
of the employe to the company. There must be a promise to dis- 
charge, and the accident must have occurred within a reasonable 
time after such a promise. | 


VII. 


The court erred in giving the instruction found on p. 235 of the 
Transcript of Record, and quoted in full under the seventh point in 


this brief, for the reasons there stated. 
3 
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POINTS AND AUTHORITIES. 
I. 


At the close of plaintiff's testimony the counsel for defendant 
moved the court to dismiss said action on the following grounds: 

“ First,—That he had failed to establish that he was hurt through 
the negligence of Bassett. 

“Second.—That he had failed to show any want of ordinary care on 
the part of the railroad company, the defendant, in the selection of 
Bassett as its employe for running that switch-engine. 

“Third.—That it had been clearly made to appear that he (Mares) 
was negligent on his part in a number of different ways; that he had 
been guilty of negligence on his part, which contributed and tended 
directly to his hurt.” 

Court erred in overruling said motion for the following reasons : 

First.—The evidence of plaintiff raises an unexplained presump- 
tion of negligence on his part, contributory to the injury. 

“In all those jurisdictions where contributory negligence is held a 
matter of defense, whenever the plaintiff's own case raises a presump- 
tion of contributory negligence, the burden of proof is immediately upon 
him. In sucha case it devolves upon plaintiff, as of course, to clear him- 
self of the suspicion of negligence that he has himself created. He must 
make out his case in full, and, where the circumstances attending to the 
injury were such as to raise a presumption against him in respect to the 
exercise of due care, the law requires him to establish affirmatively his 
freedom from contributory fault; and when the plaintiff’s own case, on 
the face of tt, shows contributory negligence, there should he a non- 
suit.” 

Beach on Contributory Negligence, p. 432. 


“When the plaintiff’s own case exposes him to suspicion of negli- 
gence, then he must clear himself of such suspicion.” 


Wharton on Law of Negligence, sec. 426. 


“Where negligence is the ground of an action, it devolves upon the 


plaintiff to trace the fault for his injury to the defendant, and. a 


Pescare purpose he must show the cirommatanay 3 un 
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If from these circumstances it appears that the fault is mutual, or, in 
, other words, that contributory negligence is fairly imputable to him, he 
has, by showing them, disproved his right to recover.” 


Cooley on Torts, p. 673. 


nt 
“In those states where the doctrine obtains that contributory negli- 
gh gence on the part of the plaintiff is a matter of defense, if his case raises” 
an inference of negligence on his part, he must, in order to make out a 
on tséppr'mas facie case, show that he was guilty of no negligence.” 
- Thompson on Negligence, p. 1178, sec. 24. 
8) “And the conclusion is reached, from an examination of the cases, — x 
id that a those states where it is the rule that the burden of proving con- 
xd tributery negligence is on the dejendant, whenever the plaintig’s case 
Taises an inference of contributory negligence, the burden is upon him.” 
> Whittaker’s Smith on Negligence, p. 383, note. 
Pieree on Railroads, pp. 298, 299, 300. a 
" 2 Rorer on Railroads, pp. 1023, 1024, 1025. BS 
"i Addison on Torts, § 586. 
i 15 Western Jurist, p. 529. 
b= 
+f CALIFORNIA. 
re | Robinson et al. v. Western Pacific Railroad Co., 48 Cal. 426. 
in Nahrbras v. Central Pacific Railroad Company, 14Am.&En. | 
* | R. R. Cases, pp. 670, 678. “a 
. P . 
a WISCONSIN. 
Kelley et al. v. Chicago & N. W. R. R. Co., 19 N. W. Rep. p. 
522. 
Schultz v. Chicago & N. W. R. R. Co., 67 Wis. 616. : 
l- 4 Hoth v. Peters et al., 55 Wis. pp. 411, 412. 


| Prideaux v. City of Mineral Point, 28 Am. Rep. 558. 


TEXAS. 
Dallas, Wichita, etc., R. R. Co. v. Spiker, 48 Am. Rep. p. 298, 
3 DS oo 3 3. ts es v. Marphy, 46 Texas, 356. 

ss cet Be 0. Vs. r. Cowger, 57 Texas, p. 293. 


NEW JERSEY. » 


New Jersey Ex. Co. v. Nichols, 33 N. J. L. p. 484. 
Moore v. Central, etc., R. R. Co., 24 N. J. L. p. 268. “9 


NEBRASKA. ‘ 
City of Lincoln v. Walker, 20 N. W. Rep. p. 113. 


KANSAS. 
Kansas Pacific R. R. Co. v. Pointer, 14 Kansas, 37. 


t= 


OHIO. 


Baltimore, etc., R. R. Co. v. Whitacre, 35 Ohio St. p. 627. 
Robison and Weaver v. Gary, 28 Ohio St. p. 241. 
Street R. R. Co. v. Nolhenius, 19 American & English R. R. 
C., 191. 
VIRGINIA. 


Norfolk, etc., R. R. Co. v. Cottrell, 3S. E. Rep. pp. 123, 127. ye 


KENTUCKY. 
Paducah & Memphis R. R. Co. v. Hoehl, 12 Bush, 44. 


RHODE ISLAND. 3 
Cassidy v. Angell, 34 Am. Rep. p. 690. ' 2 


PENNSYLVANIA. a 


Hays v. Gallagher, 72 Penn. St. p. 140. ; 
Beatty v. Gilmore, 16 Penn. St. 463. 


MINNESOTA. 
Hocum v. Peter Weitherick, 22 Minn. p. 152. 


NEW HAMPSHIRE. 
Winship v. Enfield, 42 N. H. p. 197. 


COLORADO. 


‘Denver, S. P. & P. R. B. Co. v. Pickai d, 8.€ 


-_ . 


MARYLAND. 


Northern Cent. R. R. Co. v. State, 31 Md. 357. 


we MISSOURI. 


Miller v. St. Louis & American R. R. Co., 5 Mo. App. p. 471. 
Buesching v. St. Louis Gaslight Co. 73 Mo. 219, S.C. 39 
Am. Rep. p. 508. 


FEDERAL COURTS. 


Daub v. Northern P. R. Co. 18 Fed. Rep. 625. 4 

Dunmead v. American Mining & Smelting Co., 4 McCrary, | 
p. 244. B 

Holland v. C., M. & St. P. R. R. Co., 5 McCrary, p. 549. 

Schofield v. C., M. & St. P. R. R. Co., 8 Federal Reporter, p. 
488. 

Cullens v. Davidson, 19 Fed. Rep. p. 83. 

Graville v. M. & St. L. R. R. Co., 10 Fed. Rep. p. 711. 

Delger v. City of St. Paul, 14 Fed. Rep. p. 567. 

R. R. Co. v. Gladmon, 15 Wallace, p. 401. 

Ind’p'l’s R. R. Co. v. Forest, 93 U.S. p. 291. 


Seeond.—Plaintiff, with knowledge that the train was moving at a 
reckless and dangerous rate of speed, in a switch-yard where the en- 
gine was frequently stopped by reversing it, and with knowledge that 
Bassett was angry, and in the habit of violating signals and orders, 
unnecessarily selected a dangerous position on the top of the box car, 
and within three feet of the end thereof, and remained in that position, ~~ 
standing on the run-board, until the accident. He ought to have a 
stood near the middle of the car, or protected himself by holding onto — | 
the brake-beam or ladder-round, or have signaled the engineer to 
: slacken speed from a dangerous to a safe rate, or have walked, asis % 
e te, customary for persons filling the double positions of brakeman and + 

Rs switchman in the switch-yard. Mares, by unnecessarily assuming “|Z 
.. such a dangerons position without heeding his peril or taking any of a 
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negligence contributing to his injury. 


Transcript of Record, pp. 22, 23, 36, 37, 38, 41, 51, 60, 80, 


105, 115, 116, 122, 125, and 126. 
Pierce on Railroads, p. 379. 
Railroad Company v. Jones, 95 United States, p. 439. 
Davis v. The Detroit & M. R. R. Co., 4 American Reports, 364. 
Heydin v. S. Manuf. Co., 29 Connecticut, 559. 
M. R. & L. E. R. R. Co. v. Barber, 5 Ohio St. 563-5. 
Leary v. Boston, etc., R. Co., 2 Northeastern Rep. 115. 


Third.—The plaintiff, by remaining in the employment of the rail- 
road company with knowledge that Bassett was hasty, reckless, and 
incompetent, and frequently violated signals and orders, without com- 
plaint and a promise by the company to discharge him, assumed the 
risks arising from such causes. 


Schultz v. The Chicago & N. R. Co., 67 Wisconsin, 616. 
Hughes v. Winona & St. Peter R. Co., 27 Minnesota, 137. 


Fourth.—The act of Bassett, proximately contributing to plain- 
tiff's injury, was the reversal of his engine without a signal or order 
so todo. There is no evidence tending to establish that he had re- 
versed his engine prior to the accident without a signal or order; 
and nothing in the record tending to bring notice home to the com- 
pany that he ever violated orders or signals. It is not sufficient to 
prove knowiedge by the company of Bassett’s recklessness, incom- 


| / “petency, and unfitness in respect to other matters. 


Fifth.—The act of Bassett in reversing his engine was either a 


* positive act of pure malice and wantonness, or it was rightful. If he 
» reversed it because of the quarrel or dispute which he had something 


like a half an hour before with the plaintiff, then it belongs to the 
same category as a blow struck in anger, and the company is not 


a? liable for the consequences thereof. But if the engineer thought he 
“f had backed his train tie seven or eight car-lengths, according to the 
*. signal given him by the plaintiff, and it was his duty to slacken speed, 
a and he reversed, as it was the custom in the yard, then the compeny 
a was not liable. 


the many precautionary measures of safety at hand, was guilty of - 
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Siath.—The plaintiff failed to show any want of ordinary care on 
the part of the railroad company in the selection of Bassett as engi- 
neer, in relation to the particular act causing or contributing to the 


injury. 7 
| Seventh.—Plaintiff, and all witnesses testifying for him, say that the 3 
E plaintiff had control of the speed of said switch-engine and train; | 


that Engineer Bassett in relation thereto was entirely subject to his  @ 
order, and especially while said train was moving on switch No. 5 s 
Said plaintiff also testifies that the said train at that time was mov- 
ing at a reckless and rapid rate. .If the speed had been reasonable, ~ 
the concussion caused by reversing the engine would not have been ey 
so great. The excessive rate of speed necessarily contributed to the “| 
fall of plaintiff. Judge Hammond, in the case of Smith v. Memphis — 
& L. R. R. R. Co., 18 Fed. Rep. p. 308, says: 

“If you believe that on this occasion Davis was under the control | 
of the plaintiff, and bound to act as he was directed, and that the | 
speed was under plaintiff's control, through his power to forbid Davis ““& 
to run at that rate of speed, and that the rate of speed WAS SO excessive — 
as to either cause or contribute to the accident, the plaintiff cannot 4 
recover.” - 


See, also, 
Ferguson v. Central Iowa R. Co., 12 Northwestern Rep. 293. 


IT. 


Upon the close of the testimony, defendant demurred to the evi- a 
dence, and requested the court to dismiss said action on the following. 4 
grounds: er 

“First.—Because the a shows clearly and fully that the 
plaintiff has contributed to the injury complained of. ; 

“ Second.—Because the evidence fails to show that the defendant is a 
guilty of any negligence by or on account of which the plaintiff sus- - 
“tained the injury of which he complains. | | - 

“ Third.—Because the evidence fails to show that the defendant has 4 
not used ordinary care in the selection of the engineer, Bassett, 7 
through whose negligence it is alleged the plaintiff sustained this 4 
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“Fourth.—Because the evidence clearly and conclusively shows that 
the plaintiff not only had the means of knowing, but actually did 
know, of the character of the engineer, Bassett, of whom he com- 
plains, and of his fitness for that employment, and that he made no 
complaint of Bassett or of his unfitness to his superior officers, but 
continued, having such knowledge, and the means of knowledge, in 
the employment of the company in connection with the said Bassett, 
who was then and there a fellow-servant.” 

_ The defendant’s counsel also moved the court to instruct the jury 
to find a verdict for the defendant. 

Both of said motions were by the court refused, and said rulings 
are assigned as error— 

First.—For the reasons set forth in this brief under nonsuit. 

Second.—The plaintiff concedes that the engineer had the right 
to slacken the speed of his engine if he thought he was moving at 
too great a rate of speed when he had run seven or eight car- 
lengths. 


(Transcript of Record, p. 51.) 


Galvin and McLean, the only witnesses called by the plaintiff, and 
the defendant’s witnesses, all testify that the engineer had the right 
to slacken speed whenever he thought the rate too great. 


(Transcript of Record, pp. 80, 125, 139, 141, 150.) 


In the yard in question, and all other switch-yards, the usual way 
of stopping or slackening the speed of a switch-engine is by reversing, 
and not by the use of brakes. 


(Transcript of Record, pp. 41, 125, 133, 135, 136, 151, 1638.) 


Plaintiff does not complain of the reversing of the engine, or slack- 
- ening the speed, but does complain of the manner of doing it, to-wit : 
“Sa Reversing without first shutting off the steam. Plaintiff at the time 
x of the accident was-one-hundred feet from the engine, Galvin was 
— two hundred feet, and,-as experts, they testify that, “judging from 
* the sound, the engine was reversed without shutting off the steam.” 


~ They are not engineers, and they do not say that they were Hacer F S 


Se or paying any attention. 
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McLEAN, 
the only other witness testifying upon the subject, says: 


Q. What you say was done there in regard to reversing the engine, 
you know by sound and feeling ? 

A. Yes, sir; I-didn’t see him do it, of course. 

Q. For all you know, could you state that the steam was not then 
shut when he reversed that engine ? 

A. I could tell pretty near. 

Q. Isn’t it a fact that after the steam has been shut off the 
cylinder remains full of that steam that is in there? 

A. Yes, sir; it does, providing she don’t make any revolutions. 

Q. Isn’t it true that whenever the throttle-valve is closed it leaves 
all the steam that’s outside the steam-pipe and cylinders full? 

A. Yes, sir. 


Q. You answer, yes; that when the throttle-valve is oleqee) then © 


the steam-pipe remains full of steam? 

A. Yes, sir. 

Q. And the steam-chest and cylinders? 

A. Yea, sir. 

Q. Now, suppose the wheels of the locomotive do not revolve any 
when the steam is shut off sudden? 


A. Of course the steam-pipes, cylinders, and chests are full of 4 


steam. She makes one revolution, and it escapes. 

Q. After that steam is in there, after it is shut off, it is still ata 
higher pressure than it is on the outside, in there? 

A. Well, I am not prepared to say. 

Q. Doesn’t it have to exhaust after the steam is shut off? 

A. Yes, sir. 

Q. How many exhausts would there have to be before those steam- 
chests can be emptied ? 

A. Four. | 

Q. There would have to be four exhausts? 

A. Yes, sir; to empty the steam-chests and cylinders. 

_ Q. So, notwithstanding the steam had been shut off, there would 


be : foar: exbensis. os the steam would be all out? 


we Well, one mould axe. uf pretty near all out. 


- 
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Q. Now, suppose the steam is closed off, there would then be four 
exhausts, and the valves reversed so as to reverse the engine, wouldn’t 
there still be a few exhausts, notwithstanding the steam was shut 
off ? 

_ A. Yes, sir; according as it was wasting and escaping away, a very 
little. 

Q. But there would still be an exhaust? 

A. Yes, sir; a very slight one. 

Q. Are you willing to swear that the steam, at the time that the 
reversal of this engine took place, had not been shut off ? 

A. Well, I couldn’t swear that it was or wasn’t. I know it was 
very strong; it was quite a shock. 

Q. Now, wasn’t the exhaust of that engine very strong and pe- 
culiar ? 

A. Yes, sir. 

Q. Now, might this not be true that, before the engine was reversed, 
the steam! was shut off, and the engine wasn’t reversed, the lever 
wasn’t pulled back, until after the steam was shut off ? 

A. Well, it might and it might not. 

Q. You will not pretend to say that it was not? 

A. Well, no; I couldn’t swear that it was not, but, to the best of 
my knowledge, I don’t think it was. 

Q. Of course you only give it as a matter of opinion? 

A. Only an idea. 

Q. You might be mistaken? 

A. I might be mistaken, of course. I was not in the engine. 


(Transcript of Record, p. 119, 120.) 


ENGINEER BASSETT, 


the only person who had any personal knowledge of the subject, 
testifies as follows: 


Q. You reversed your engine without steam, you say? 
A. She was shut off. Had been four or five cars. I reversed the 
engine, and let her slack down to what I thought was right, and then 
_ put her back; reversed her back. 
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A. Put her in the back motion. She was running in the back mo- 
tion ; I reversed her ahead. 

Q. You reversed your engine, and she had been running three or 
four cars without steam ? | 

A. Yes, sir. 

(). You reversed your engine, and that reduced the motion, did it? 

A. Yes, sir. 

Was there any steam in the eyltaiinst 

. No, sir. 

. The cylinders, when an engine is reversed, act as an air-pump, 
the pressure of the air retards the engine? 

Yes, sir. 

That is what you relied on to slacken in this case? 

. Yes, sir; always acts that way. 

. The reversal of the valves would make the cylinders act as an. 
alr-pump ? 

A. Well, it does. 

Q. And the pressure of the air in the cylinders— 

A. Slackens the speed. 

Q. Then you say, after that had been done, how far had you run 
after reversing the engine before you put it on the other way where 
it was originally ? 

A. Well, I couldn’t say. Probably about a car-length; just about 
enough to slacken them up so there wouldn’t be any danger, suppos- 
ing we struck. I didn’t know where the cars were, and I was very 
certain that he didn’t, because he hadn’t been down there. We hadn't 
been on that track that evening that I remember of. 


(Transcript of Record, pp. 133, 134.) 


Pree Pre 


Plaintiff’s evidence upon the question as to whether the engine 
was reversed without shutting off the steam was not suflicient to cre- 
ate a conflict. 

Telfer v. Northern R. R. Co., 30 New Jersey Law Reports, p. 
194. : 

Culhane v. New York Central & Hudson River R. R. Co., 60 
New York, 133. 

Tucker v. Duncan, American & English Railroad Cases, p. 


Third.—Plaintiff, Mares, testifies that soon after he had his dis- 
pute with Bassett, and when the train was moving ata reckless rate of 
speed, he mounted the box car, walked to the front end thereof at a 
time when he might have taken a safe position near the middle of 

| 
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the car, and stood upon the run-board within three feet of the end of 
said car without taking hold of the ladder or brake; and that he as- 
sumed that dangerous position with knowledge that the train was 
moving ata reckless rate of speed, and that Bassett had a violent tem- | 
per, and was at that time angry. The effect of Mares’ testimony is . 
that he heedlessly assumed and remained in a confessedly dangerous : 
position, thoughtless of the risk he was taking. He further says, on 
page 50, transcript of record, speaking of Bassett: “Jn the jirst place 
he was handling the engine in a reckless manner; had been from the 
time he started the engine in the Rrst place until J was thrown of 
* © * T mean to say he was running too fast.” On page 53 he ! 
also testifies: 

Q. You stated that he had been acting recklessly all the evening after | 
you woke him up? 

A. Yes, sir. 

On page 232: “J told him that he (Bassett) never had obeyed signals 
properly.” 7 . 

Tbe defendant supplemented this with proof that it was negligence : 
for brakemen to stand on the run-board of a moving switch-car, within | 

| 


a 


three feet of the end thereof, without taking hold of the ladder round 
or brake, or bracing himself, or taking some precaution for his safety. 


a . LEVI GREER 
| _. testified as follows: ie 

Q. I want you to state to me how you would have him stand on top », 
| of the car to be perfectly safe. ey 
ay A. When he gets on top he stands ina brace which would brace side- 5) 
© — ways or any ways, whatever position you happen to get in. | 2 | 


Q. Now, suppose he braced sideways, in this way, and the car 
was stopped real quick, how quick would he go off, do you think ? 

‘A. He would not go off at all; if he had any bracing at all he wouldn't. 

Q. I am speaking to you of your direet examination. Now, he 
would have a right to expect anything, most? __ ss aid 
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A. Yes, sir; that is exactly what he would have a right to,—a sud: 
den stop, or to go ahead fast. “ 

Q. Very well, if he braces himself for a sudden stop, he braces © 
himself one way, don’t he? .- 

A. It don’t make any difference which way; Uf he is braced, he is S 
braced for anything,—the same position. If I stand here on top of a & 
train, I can ride here, and you can jerk them just as fast as you want to, 

Q. You could jerk the engine, then, just as fast as you wanted to, and 
you could stand there? | 

A. Yes, sir. 

Q. Now, do you think there is another man in the world that could 
do that? 

A. Yes; lots of them. 


(Trauseript of Record, p. 172.) 
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Q. Now, suppose he does get up on a car, and stand, has he any 
right to suppose at any time that the engine may not be suddenly 
| stopped or started, or the speed suddenly increased ? 

, A. Well, he ought to expect it. 

Q. Has he any right not to expect it? 
| A. No. 
| Q. State whose duty it is in respect to being prepared for sudden 
| stopping or checking the speed at any time. 
| A. Well, the way it is with myself, I am on the lookout for it. 
| Q. Suppose he does not see, has he a right to get up there, and = | 
stand on top of the car, without being prepared at all times fora sud- | 4 
den stopping and starting of the engine? e 


: oe A. Take a railroad man, standing on top of a car, he always stands 

34 in @ position all ready to prepare himself; stands that way, always 

*; ; prepared on top of the car, with one foot before the other. 

an Q. You understand that to be your duty, do you? : 

) yy A. That is a practice of railroad men standing on a train; yes, 
ra | sir. | es 
. Q. Can they tell when the speed of a car may be suddenly checked ~ a 


or suddenly increased. Is it not liable at any or all times? 

A. Yes, sir; it is liable to be at any time. 

Q. Is not that something that a man has a right to expect on “- 
oa m BAhe oman 
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» dent, was suddenly reversed, and witnesses on the 


A. To get shook up; yes, sir. 

Q. Suppose a man would get up on a car being moved in the yard 
by a switch-engine, without Leing prepared for anything of that kind, 
would that le good usage and diligence, or would it be the contrary? 
Would it be negligence ? 

A. Well, it would be carelessness on his part, I think. I know aman 
is always counted careless if he gets jerked off a train, wherever I have 
switched. 

Q. It is always regarded as being occasioned by a want of care? 

A. Yes, sir. 

Q. Is that your understanding of it? 

A. My understanding is, whenever I am on top of a train, to look 
out for a stop. 


(Transcript of Record, pp. 181, 182.) 


C. H. BAKER 
testified as follows: 


Q. I am talking about the duty of a man on top of cars being 
switched in this yard,—whether it is his duty to look out and expect 
sudden shocks and starts. 

A. Why, most certainly, a man on top of a train switching, where 
the reverse is used,—the engine is used to stop the train,—he may 
expect to be jerked and jolted at any time wita a short stop. 

Q. Has hea right to stand on top of moving cars in the yard with- 
out being prepared for such an emergency at any time? 

A. He most certainly should be. 


(Transcript of Record, pp. 191, 192.) 


This evidence establishes that, if plaintiff had braced himself by 
placing his feet as brakemen usually do when on top of a moving car, 
he wouid not have fallen. Experiments were made with a train con- 
sisting of an engine and three cars, run at from 12 to 15 miles an 
hour, with brakemen standing on top of a box car as plaintiff was in 
thiscase. The engine, at the speed mentioned, which was much faster 
than the train carrying plaintiff was running at the time of the acci- 
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the brakemen. 


Plaintiff offered no evidence upon this proposition. It must be -. 
treated as an established fact in this case that it was negligence in “= 
plaintiff proximately contributing to his injury to take such a dan-. 


gerous position without bracing himself, or taking some measure for 


his protection. Under such a state of facts, the negligence of Mares | a 


himself is too plain to admit of a single doubt. It was not a case 
where the alternative presented itself of an employe quitting the 
employ altogether, or assuming the risks of a manifestly dangerous 
situation for the time being. Sofar as the employment of these cars 


was concerned, Bassett was the subordinate, and Mares the man in ee 


authority. Mares, when he mounted the car, was perfectly aware of 


the reckless and dangerous frame of mind in which Bassett was at = 
‘the time; and also of the fact that the cars were then being handled =; 


in a way full of peril to any one working about them. He had the 


power, had he seen fit to exercise it, to call Bassett to a halt, and . 


they could not see that the sudden jerk had any perceptible effect on a 


oe <p 


stop him entirely, before mounting the car. There was not the slight- ~ 
est excuse for permitting Bassett to continue at the reckless rate of ~# 


speed at which he had started. Mares must have been perfectly mt 
aware of the extraordinary peril he assumed by taking the position - 
he did on top of the car, under the circumstances. When he took 4 
that position he assumed all the perils plainly and necessarily in-— a 


volved in so doing. It will not do to say that Mares may not have 


anticipated that Bassett would suddenly reverse hisengine. He well — a 
knew that Bassett was then and had, during all the evening, been a 


abusing his engine; and he had every reason to momentarily expect 


the happening of an accident of some kind that could not help but | a 


result seriously to those at work about the engine and cars. It would 


be impossible to imagine the exercise of greater or more useless fool-. 
hardiness than Mares exhibited on this occasion, taking his own ac- 


count of it as true. Of course, the law will not permit the employer 
to be saddled with the consequences of such gross negligence on the 
part of his employe. 


See Railroad Co. v. Troesch, 57 Ill. 175. 


eh 


Justice Miller, in the ease of Cunningham v. C., M. & St. P. R. R. 
Co., where the brakeman unnecessarily assumed a dangerous position, 
and was injured in consequence thereof, held that he was guilty of 
negligence contributing to his injury as a matter of law, and among 
other things said: 
fw “He has got to take care of himself as well as the railroad has got | 
Bo to take care of its duties and its employes. These obligations are 
: q mutual. It is your duty to require it, as the law, that if a man vol- | 
»*  untarily puts himself into a dangerous position, does so unnecessar- 
: ily, when there are other positions in connection with the discharge of f 
his duty which are safe, which he can be placed in, he cannot recover 
of the railroad company for damages for that injury to which he has 
contributed by his own negligence.” 


5 McCrary, p. 465. 
Railroad Company v. Jones, 95 U.S. 439. | 


III. 


The instructions given by the court upon the subject of the burden 
of proof at the request of the plaintiff, and also of its own motion, 
were clearly wrong.. 

The rule, that the burden of proof, upon the question of contribu- 
tory negligence, belongs to the defendant, only goes to this extent: | 
where the evidence adduced on behalf of the plaintiff raises no pre- 
sumption or suspicion of negligence on his part. Rut surely the evi- } 
dence on the part of the plaintiff here, if it does not conclusively show 
negligence on his part, contains features from which any jury would 
> be entirely justified in finding such negligence. Hence the instruc- 
n tions given by the court were inapplicable and erroneous. Framed 


in the form in which they were given, they undoubtedly misled the | : 

f, ##jury. A jury of laymen, from the peculiar terms of these instruc- f 
B B tions, would very likely be led to think that it devolved on the de- 1 
»’. . fendant to make out the defense of contributory negligence by evi- f\ 


e: dence adduced wholly by the defendant itself. A proposition the in- 
>. correctness of which would, of course, be admitted. 


See authorities under title “Non-suit.” 


IV. 


The court gave the following instruction at the request of the plain- 
tiff, to-wit: 
“This plaintiff, when he voluntarily entered into the employ of the 


| to the business in which he was employed, including the perils aris- 
ing from carelessness of his fellow-servants.” 

This instruction is erroneous for the reasons: 
; First.—It is misleading. The jury might readily infer therefrom 
that carelessness of the fellow-servant was the only risk that the plain- 


lessness is the exclusion of recklessness.” 


gers ordinarily attending or incident to the business, 


fellow servants, known to its employe. 


p. 417. 
3 Woods, Railway Law, pp. 1454-1456, 1481, 1508, 1509. 
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} tion: 


company had used proper diligence and care in the employment and 
retention of an engineer.” 
| It is error for the reasons: 


i abused his engine, ran the train at a reckless rate of speed, was in 
the habit of violating orders and signals. The jury, under this in- 
struction, might well find that plaintiff was justified in relying upon 


knowledge of facts tending to prove the contrary. 
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| defendant, took the risk of dangers ordinarily attending or incident a 


tiff assumed in entering into hisemployment. “The mention of care- © 
Second.—The employe assumes, in addition to “the risk of dan- g 
risks from “4 


latent defects in machinery, and negligence of employes in selecting | f 


Lanning v. New York Central R. B.Co., 10 American Reports, 4 
The court, at the request of plaintiff, gave the following instruc- 4 
: “The plaintiff had a right to suppose and assume that the railroad | a 
First.—The plaintiff testified that — Bassett was reckless, 3 


the presumption mentioned in the instruction, notwithstanding his q 


Gs eee “The jury ought not to be instructed in such terms as would jus- | 
ties, tify them in.acting upon the mere presumption of the absence of fault. | 


in either party, in disregard of the proof in the case, where there aré 
facts and circumstances to be considered by them.” 


Phila., Wilmington & Balt. R. R. Co. v. Stebbing, 19 Ameri- 
can and English R. R. Cases, p. 36. 


e 


Second.—The phrase “proper diligence,” used in this and other 
instructions given by the court, is indefinite. 


Chicago, etc., R. R. Co., v. Robinson, 106 Illinois, p. 142. 


i “The requirements of the law, moreover, proceed beyond the feat- 
' _areless generality that one must do his duty in this respect, or must 
exercise ordinary care under the circumstances.” 


Beach on Contributory Negligence, pp. 191-192, 195. 
Schofield v. G., etc., R. R. Co., 2 McCrary, p. 268. 
Schofield v. C., M. & St. P. R. R. Co., 114 U. S. p. 615. 
R. R. Co. v. Huston, 95 U. 8. p. 697. 


Oe 


VI. 


The court of ite own motion gave the following instructions: 

“It is also true that, if the plaintiff had full knowledge of the reck- 
less and careless habits of the engineer, Bassett, as complained of by 
him, or had reason to know of such recklessness and carelessness, he 
whould either have quit the service, or reported the facts to the offi- 
cers of the company having the power to discharge him, and a fail- d 
- are to do so might be negligence on his part. But, gentlemen, it is 

for you to say, from all the attending circumstances, whether he was | 
neglectful in that regard.” 
RS “While this rule of law above stated is generally true, a reasonable 
“4 view must be taken in its application here. The evidence tends to 
show that this plaintiff had been at work in this yard but a short 
time, and only part of that time with or under this engineer, Bassett. 
Now, had he such knowledge, or had he auch an opportunity to know 
of the reckless and careless habits of Bassett, that rendered it danger 
ous for him to work with him, and made it hie duty to have refused , 
> weentinne in euch service, or have reported him to be + ae wd 4 


- maining in the employment. There must be a promise to discharge, 
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These instructions are misleading and erroneous for the following 
reasons : 

First.—If Bassett was reckless and careless to such an extent as — 
to make the company liable to the fellow-servant, and the fellow. 
servant had full knowledge of such carelessness and recklessness, then 
it was negligence for the plaintiff to continue in the employment with 
said careless and negligent engineer, without a complaint to the com- 
pany, and a promise of the company to discharge said engineer. It 
was error to say that the company was negligent in the selection and 
retention of Bassett, and that tt might not be negligence in the plaintiff, 
who had full knowledge of such recklessness and manare sce. to remain 
in said employment. 

“Whenever an employe discovers anything affecting the safety of «3 
the machinery or appliances which he is obliged to use, or the fitnesa i 
and competence of the servants with whom he is associated, it is hia “" 
duty to inform his employer at once of the fact. He cannot be silent  & 
and escape the consequences. Failure to speak promptly is such con- — 4 | 
tributory negligence as will bar a recovery from the master, in case he “a 
is injured by the defect in the machinery or the unfitness of the serv. ry 
ant. That the servant in such case has lost his right of action is con- a 
ceded, but the authorities disagree somewhat as to whether it should 
be put upon the ground of waiver or contributory negligence.” | 


Beach gn Contributory Negligence, p. 372, and notes 1 and 2. 
Jackson v. K.,C. L. & § K. R. Co., 3 Pacific Rep. 501. 


Second.—“It is not sufficient that the plaintiff report the facts es- — a 
tablishing the carelessness and recklessness of the co-employe to the & 
company having power to discharge him to warrant the employe re- ; | 


and the accident must have occurred within a reasonable time after 
such a promise,” 

Clark v. St. Paul, ete., R. R. Co., 38 Minnesota, 128. 

Beach on Contributory Negligence, pp, 869, 370, 871, 873, and 
authorities there cited, 


The second instruction, above quoted, does not correct the errors 
contained in the first. The obligation of the servant to use ordinary 
care to prevent and avoid injury to himself is correlative to the duty 
of the master to exercise ordinary care not to expose him to dan- 
ger. The servant is under no less obligation ta provide for his own 
safety than the master is to provide it for him, The measure of 
hiedaty is ordinary care, and, unless he exercise that in good faith, 
his conduct is negligent. The instruction assumes that the company 
Was negligent in selecting and retaining Bassett; that the plaintiff had 
fall Knowledge thereofs and that it was not negligence for hima to com 
tinwe tn the employment with auch negligent servant without com 
plaining to the company, and a promise to dikchange hha. The rule 
here enunciated ia that leas diligence is required of the servant than 
ef the company: that his obligation te protect and care for himself 
da not aa great aa that of the company for hia, 


Reina ¥, St. Louia, eto, R. Co., 36 Am, Rep, 459, 
Chicago, ete, R. Co. vw, Clark, 15 American & English R, C,, 
| 261, 
Umbaok v. Lake Shore & M.S. R. Co., 8 American & English 
R, C. 98, 
Smith v. K.C, & N. R. Co., 88 American Rep. 484. 


VII. 


Defendant's counsel requested the court to give the following in- 
struction, to-wit: | | 

“If the plaintiff knew, or had the opportunity of knowing, before 
his fall from the car in question, that Bassett was an unfit and an 
ungafe man to run the engine in question, in that case it was the 
plaintif’s duty to refuse to work with him any longer, and his fail 
ure to do ao would prevent him from recovering in this euit,” 

Tre refaaal is error. 

“When an emplaye, after hating an opportunity to become ac 
quaiated with the rake of his aituation, voluntary accepta them, he 
eannet complain if he be aubsequently dajared by euch exposure,” 

Umaback ¥. Lake Shore & Mich. Southern R. BR. Ca,, § Amen 
jean & English Railroad Cases, p. 9S. 

Smith v. St. L., eto., R. R. Co, 33 American Rep. p. 484. 

Rainea v. St. L., ete., R. R. Co., 86 American Rep. p. 459, 

Kelly v. Silver Spring Co., 834 American Rep. p. 615. 

Gilson v. Erie R. R. Co., 68 New York, 449. 

1 American & English Railroad Cases, p. 108, note. 

MoGlynn v. Brodie et al., 31 California, 377. 

Stone v. Oregon City Manufacturing Co., 4 Oregon, p. 52. 

Kansas Pacific R. R. Co. v. Peavey, 8 Pacific Rep. p. 98. 

Jackson v. Kansas City, L. & S. K. R. R. Co., 3 Pacific Rep. 
p. 501. 

Day v. Toledo, etc., R. R. Co., 2 American & English Rail- 
road Cases, p. 126. 

Youll v. Sioux City & Pacific R. R. Co., 21 American and 
English Railroad Cases, p. 589. 


JAMES McNAUGHT, 
Atty. for Plff. in Error. 
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SUPREME COURT 


OF THE UNITED STATES. 


Co: 02 Gl! ©. Bs ee ee SE ee ee a. Lee. 


No. 102. 


THE NORTHERN PACIFIC RAILROAD COMPANY, 
Plaintiffs in Error, 
v8. 2 
RICHARD MARES, 


Defendant in Error. 


The plaintiff below was on the 31st day of October, co 
A. D. 1881, employed in the yard of the defendant at * 


Fargo, as brakeman, aiding in switching cars, making up 


trains, etc. \While so engaged he was by the fault and 


carelessness of the engineer on the switch engine thrown 


from the top of a freight car and run over by the moving 


train, and so badly injured that both of his legs were 


: 


2 

necessarily amputated. He was otherwise seriously in- 
jJurved. (Record page, 28, 24, 25.) The negligence of the 
defendant, complained of, was in employing and keep- 
ing iv its service one Bassott, a careless, reckless and in- 
competent engineer, on the awiteh engine used to move 
the cars in the yard. It is charged not only that the de- 
fendant must, but for its own negligence, have kuown, 
but that it in fact did know, Bassett to be an unfit and ‘un- 
safe man with whom to place otheis at work. (See com- 
plaint, Record page 5.) 

The evidence establishes the following facts: That 
Bassett had been in the employ of the defendant as en- 
gineer in that yard, before plaintiff was injured, about a 
year; (Record, pages 147, 148,) that during that time he 
had, by his conduct, frequently shown his negligence, reck- 
lessness and unfitness fur the place; (Record, pages 
66, 67, 68, 69, 70 and testimony of Rupert and Wilson at 
length;) that complaint had, at different times, been made 
of his negligent and reckless conduct, to the defendant's 
representative at Fargo; but that notwithstanding such 
complaints, he was retained in the same service, except 
that he was discharged two or three times temporarily fur 
inisconduct; (Record, pages, 66, 67, 70, 98, 94, 200, 202, 
207 and testimony of Rupert and Wilson at length); 
that the plaintiff, at the time of the injury had only been 
in the employ of the defendant about two weeks, and 
only about one week with Bassett;—that he worked as 
night brakeman; (Record, pages, 30, 57, 132‘) that on the 
night of the injury and about 15 or 20 minutes before the 
accident, the yard master called up the switching crew 


(who had been asleep fur a short time) and ordered plain- 
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on the grounds, among others, that the evidence did not 


3 
tiff to direct Bassett to move his engine so as to com- 
mence switching cars ata point nameds--that they were 
in haste to get ready fora train soon to come in from the 
Kast; CReeord, pages 57, 58. 64, 65.) that plaintiff, as 
directed by the yardmaster, urged Bassett. to move 
promptly, an account ot which angry words passed be- 
tween thei; (Record, pages 57-48-ib, 108-4, ib, 17, 18, $2, 
33, 34;) that therealter while, under the direction of the 
vardmaster, they were backing some cars, and while he 
was, as his duty required him to be, (49, 51, 60, 61, 106,) 
standing on top of and near the rear end of the head ear, 
(the car farthest froin the engine,) plaintiff gave a signal 
to the engineer to back seven or eight car lenghts;—that 
it was the duty of the plainuffto give such signals, (page 
18, 21, 22, 106,) and of the engineer to obey them,(page 21, 
60, 61, 79, 94, 175, 176, 198,) and to continue backing, until 
he was signalled to stop:—that contrary to his duty, when 
he had backed about three car lengths, he, without any 
Warning to phintiff and without any reason or necessity 
therefor, (pages 63, 66, 108,) very suddenly and recklessly 
and negligently reversed his engine with steam on, giving 
the train so sudden and violent a jerk as to threw the 
plaintiff off and inflict the injuries complained of. (Re- 
cord pages 15 to 28 inclusive, 48, 49, 50, 51, 53, 58, 459, 
60, 61, 62, 68, 66, 67, 68, 69, 70, 76, 79, 80, 93, 94, 105, 
106, 107, 109, 110, 112, 114, 125, 126, 127, 128, 144, 145.) 


The ease was tried at Fargo at the June term of Dis- 


trict Court, A. D. 1883, and verdict rendered for plaintiff 


for $20,000. A motion was afterward made for a new trial 
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4 
show the defendant to be guilty of any negligence in the 
employment or retention of Bassett, or that Bassett was an 
unfit, caseless or reckless engineer, or guilty of any negli- 
gence which caused the injury to plaintiff; that the evi- 
dence did show that plaintiff was "guilty of contributory 
negligence; that the verdict was given under the influence 


of passion and prejudice; and for errors of law occurring 


at the trial, excepted to py pf dant. (Record pages 
252—256.) i a Wr, [top 5- 


‘ 
° ° ° e 
This motion was after argument denied, and, from the 


judgment rendered on the verdict, the defendant appealed 
to the Supreme Court of the Territory. It affirmed the 


judgment. (Record, page 265.) 


It may properly be stated that the plaintiff was, when 
injured, between 24 and 25 years old, of fine physique and 
of much more than ordinary ability and promise. He had a 
quarter section of Jand in one of the very desirable loca- 
tions in Dakota, on which he had under cultivation 100 
acres. He also had the necessary horses, agricultural im- 
plements, etc., for use on the farm. The night he was 1n- 
jured—the accident was about 2 o’clock in the night-—he 
had in his possession three hundred dollars, which was 
sufficient to pay the last dollar he owed. All of this prop- 
erty, real and personal, he had by hizsown unaided efforts carned 
and paid for. He proposed to work the then next winter 
in the defendant’s yard to raise money needed to carry on 
his farm the next summer. (Record, pages 12, 13, 26, 27, 
28.) These matters are mentioned to show that plaintiff 
promised to become, soon, one of the prominent and sub- 


stantial men of his neighborhood. The verdict, therefore, 


5 
though large, would not compensate him for his pecuniary 


loss, saying nothing of his mental and physical suffering. 


By the injury all his hopes were blasted. 


. POINTS. 


While the exceptions in this case are numerous, the 
legal questions which it is deemed necessary to discuss are 


few. 


FIRST. 

The defendant insists, and the plaintiff denies, that 
the Court erred in sustaining the challenge to Young and 
Green, who were called as jurors. (Record, pages 9 to 12.) 
But as it is not claimed that the jury empaneled to try the 
case was not impartial and competent, an error of the 
Court in sustaining the challenge (if admitted) would not 


be ground for reversal. 


Northern Pacific R. R- Co, vs. Herbert, 116 U.S. 
642. 


SECONDLY. 

During the progress of the trial it is believed that but 
two exceptions were taken by defendant’s counsel to the 
rulings of the Court admitting or excluding evidence: (1) 
to the question put to the plaintiff as a witness:—‘After 
you learned it, how much could you have earned at your 
trade of blacksmith per day?” (Record, page 13;) and (2) 
to the question put to the witness Galvin, former yard- 
master of defendant:—“Prior to the injury of this plaintiff, 


and during the autumn when this plaintiff was injured, do 
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6 
you know what the general reputation of Bassett was as to 
being a careful or careless or a reckless man 1n the per- 
formance of his duties as engineer? I simply ask you 
now, «lo you know what his general reputation was in that 
respect at this place—at Fargo—where this accident hap- 
pened.” (Record, page 69). As to the first question it can 
only be necessary to call attention to the fact that it was 
not answered. (See record at page 13.) The attention of 
the Court is particularly called to the form of the second 
question. “Do you know what the general reputation,’: 
etc., was? To that question the witness was particularly 

cautioned to confine his answer; and his answer was 

simply, “I do.” Certainly neither the question nor the 

answer could have prejudiced defendant. 

The witness was afterward asked what that reputation 
was, but to the latter question or to the answer thereto 
there was neither objection nor exception. Whether this 
question or answer was proper, is, therefore, not before this 
Court. But if it were, on both reason and authority, it is 
clearly settled that it was competent, for the purpose of 
proving the defendant’s knowledge of Bassett’s character, 
to show his general reputation for carelessness, reckless- 
ness, etc. 

Pierce on Railways, 383. 

Gilman vs. Eastern Railroad Corporation, 10 Allen 
233. 

Gilman vs. Eastern Railroad Corporation, 13 Allen 
433, 444. 


Davis vs. Detroit, etc., R. R. Co., 20 Mich. 1085. 
Frazier vs. Penn. R. R. Co., 38 Pa. St. 104. 


ee 


~ 


4 


' harton on Negligence, (2nd Ed.) section 237. 
2 Thompson on Negligence, 1053, 1054. 


THIRDLY. 


At the close of the testimony the defendant moved the 
court to dismiss the action upon the following, among 
other grounds: 

‘First. Because the evidence shows clearly and fully 
that the plaintiff has contributed to the injury complained 
of.” 

_ “Fourth. Because the evidence clearly and conclu- 
sively shows that the plaintiff not only had the means of 
knowing, but actually did know, of the character of the 
engineer, Bassett, of whom he complains, and of his fitness 
for that employment, and that he made no complaint of 
Bassett, or of his unfitness, to his superior offic-rs, but 
continuea, having such knowledge and the means of 
knowledge, in the employ of the company in connection 
with said Bassett, who was then and there a fellow serv- 
ant.” (Record, page 235.) 

The Court over-ruled the motion, and gave the case to 
the jury, the defendant excepting to the ruling. : 

(1.) A question raised by this ruling and which we 
suppose the defendant’s counsel will insist is before this 
court is— Did the evidence conclusively show that the 
plaintiff was guilty of such contributory negligence as 
disentitled him to recover? This question was submitted 

to the jury fairly, and by it decided in the negative; and 
the district court on the motion to dismiss and again on 


the motion for a new trial decided that the verdict was 
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5 
justified by the evidence. And the Supreme Court of the 
Territory on review, having all the evidence before it, af- 
firmed this decision of the district court. This court will 
not under such circumstances pas$ upon the weight and 


sufficiency of the evidence. 


Railroad Co, vs. Fraloff, 100 UL S., 31. 
» Insurance Co, vs. Folsom, 18 Wal., 248, 249. 
Barreda vs. Silsbee, et al., 21 How., 166, 167. 


Penna Co, vs. Werner, 89 Pa. St. R., 66. 


(2.) But assuming for the purpose of the argument 
that the question is before this court, I contend that there 
is not a scintilla of evidence to justify even a suspicion that 
the plaintiff was guilty of any contributory negligence. 
He had been, as we have seen, only two weeks in the de- 
fendant’s employ, not over one week of which time was he 
at work with Bassett, and that in the night. And before 
he went to work at that time he knew nothing whatever of 
Bassett. (Record, pages 16, 17). There is not a word of 
evidence which tends to show that plaintif had either 
notice or knowledge of Bassett’s character, or of his neg- 
ligent or reckless habits until the switching crew, on the 
night of the accident, begun work after they had been 
asleep. The fact that other employes of defendant who 
had been at work in that yard with Bassett for several 
months or for years before plaintiff was employed knew 
his reputation for negligent and reckless conduct, does not 
tend to prove that this had come to the knowledge of 
plaintiff 


It is true that plaintiff asa witness stated that Bas- 


9 
sett “had been handling the engine in a reckless manner 
from the time he started, (after thev had been asleep, ) un- 
til I [he] was thrown off.” (Record, page 50). And again 
to the question of defendant's counsel, “You stated that he 
had been acting recklessly all the evening after you waked 
him up?” he answered “Yes, sir,” but it must be borne in 
mind that it was only fifeen or twenty minutes before the acci- 
dent that they were waked up, (Record, page 104,) and that 
they were in great haste to get ready fora train that was 
about to come into the vard from the east. (Record, pages 
64, 65, 82-8, 114). And none of the evidence shows that any 
recklessness which platutiff? discovered during that time was 
such as would have led.a reasonably prudent man to believe that 
it was unsafe to work with Bassett, much less that it was unsafe 
to remain till morning or until they had made preparation for 
the incoming train. And it was competent for the jury to 
infer the absence of fault on part of plaintiff from the gen- 
eral and known disposition of men to take care of them- 


selves and keep out of the way of danger. 


North. Cent. R. R. Co. vs. The State, 29 Md., 438 
Weiss vos. Pa, R. R. Co, 79 Penn, St., 390. 


Penn. R. R. Co. vs. Weiss, 87 Pay St.. 447. 


Such negligence will not be presumed—the burden 
Was on the defendant to establish it; but we need not rely 
on the fact that the burden of proof was on defendant to 
show contributory negligence, and that there was no evi: 
dence offered to establish it, nor on the presumption that 
plaintiff exercised care. The evidence is clear and satis- 
factory that plaintiff was in the place were his duty called 
him; (Record, pages 21, 48, 49, 60, 61, 98, 106;) that he was 
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10 
a careful and competent man; (Pages 65, 66;) that the jerk 


which threw him off would have thrown any man off; 
(Pages 59, 60, 94, 107.) And even if there had been very 
strong evidence of concurring negligence on his part the 
question would have been a matter for the jury and not 


for the court. 


Hough vs. Railroad Company, 100 U_S., 225. 

Penn. Co. vs. Weiss, 87 Pa. St., 449. 

Lawless vs. Conn. River Co., 136 Mass., 1. 

Snow vs. Housatonic R. R. Co., 8 Allen, 441. 

Thomas vs. Western Union Tel. Co., 100 Mass., 
156. 

Looney vs. McLean, 129 Mass., 33, 36. 

Dewire vs. Bailey, 131 Mass., 169. 

Pierce on Railways, 314, 817, 3818, 319. 

Fernandes vs. Sacramento City Ry. Co., 52 Cal., 
45. 

Thompson vs. R. R. Co., 2, Best and Smith, (110 
English Com. Law,) 106, 

Hawley vs. North. Cent. R’y Co., 82 N. Y. 870. 

Weber vs. N. Y. Cent. R. R. Co., 58 N. Y. 455. * 

Thurber vs. R. R. Co., GO N. Y., 331. 

Mayo vs. Boston and Maine R. R. Co., 104 Masz., 
137, 141-2. 

McCully vs. Clark, 40 Pa. St., 399, 406. 


Russell vs. Minn. and St. L. R. R. Co., 32 Minn . 
230. 
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11 
Stodard vs. St. L. R. R. Co., 65 Mo., 514, 520- 


521. 
Penna. R. R. Co. va. Barnett, 59 Pa. St., 264. 
West Chester R. R. Co. vs. McElwee, 67 Pa. St., 
J 315. 


Cressey vs. Hestonville R. R. Co., 75 Pa. St., 86. 


Even if it had been shown that plaintiff knew Bas- a 
sett, at times, to be careless or reckless, that under the : 
circumstances would not have been absolutely conclusive 
of want of due care on plaintiffs part or have justified 


the court in taking the case from the jury. 


Hough vs. Railway Co., 100 U.S., 225. : - 
Lawless vs. Railroad Co., I36 Mass., I, 6. ‘> 
Looney vs. McLean, 129 Mass., 33, 36. | ~ 
Russell vs. Minn. and St. L. R. R. Co., 32 Minn., 
230. 

Patterson vs. R. R. Co., 76 Pa. St. R., 389. 

Ford vs. Fitchburgh R. Co., 110 Mass., 261. 
Snow vs. Housatonic R. R. Co., & Allen, 441. 
Sanborn vs. Madera R. R. Co., 70 Cal., 26). 


and other cases last above cited. 


FOURTHLY. 


The following requests of the defendant’s counsel were 
refused, which is alleged as error: : 
(1) “Ifthe plaintiff knew, or had the opportunity 4 

of knowing, before his fall from the car in question, that gd 
Bassett was an unfit or unsafe man to run the engine in 


question, in that case it was the plaintiff’s duty to refuse 
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12 
to work with him any longer, and his failure to do so 
would prevent him from recovering in this suit.” 

(2) “The evidence adduced on behalf of the plaintiff 
tended to show that Bassett was Ruilty of negligence in 
running his engine during the same Hight on which the 
plaintiff was hurt, previous to the aceident and while the 
plainti®’ was working with him, Tf the jurw believe such 
to be the fact it must find for the defendant” (Record 
pages 235, Lao.) 

It is not clear just what is meant by the first of these 
requests. A question was raised as to the fitness of Bas- 
sett—he having been, not long before the accident, pro- 
moted from the place of fireman without having had a 
training or education to fit him for the position of en- 
gineer. (See testimony of Rupert, page 146 et seq.) 

It is not claimed by plaintiff that if Bassett was an 
unfit man that fact would make the defendant liable, un- 
less such unfitness caused or contributed to the injury to 
the plaintiff. And it clearly was not the duty of the 
plaintiff to refuse to work with Bassett if his unfitness did 
not apparently endanger his co-employes. It will be 1e- 
membered, as we have above pvinted out, that there is no 


evidence that plaintiff had any reason to suspect Bassett’s 


unfitness, in any respect, until about fifteen or twenty , 


ininutes before the accident. And even then there is no 
evidence of ought more than ill temper, until they begun 
to move the car from which plaintiff was thrown. That 
was not certainly to exceed a minute—perhaps not half a 
minute—before the accident. (Record, pages 17, 18, 19, 
104.) And we again call attention to the fact that there is 


no evidence that at any time before the accident Bassett 
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13 
was to plaintiffs knowledge guilty of any negligence or 
recklessness that made it unsafe to work with him. (See 
‘testimony of Yardmaster Galvin, Record, pages 54 et seq). 
And it is familiar law that it is not allowable to ASSUME 


as existing, facts not proven, and to ask a direction to the 
| jury upon such assumption, 


| Raitroad Ca, vx. Gladmon, 135 Wallace, 409. 


| (2) By these requests, too, the defendant’s coun- 
sel assumed it to be law that plaintiff was at his peril 
bound tu leave the service if even for a second before he 
was thrown from the car, he knew or had an opportunity . 
of knowing that Bassett was an “unfit or unsafe” man to a 


run that engine, or that during that night Bassett had 


been “guilty of negligence in running his engine” even 
though such unfitness or negligence did not endanger any 
one employed to work with him, and notwithstanding the 
fact that by so summarily quitting, plaintiff would not 
only have endangered the train, but those on it, and per- 
haps the other train which was about to enter the yard 
“from the east. It is not necessary to multiply words to 
show this position untenable. | 

(3) The court in its charge fairly and clearly stated 
the law on this branch of the case, and was not bound to re- 
peat in the language of defendant’s counsel. 

But aside from these considerations those instructions 
were properly refused. It is not law that if a servant has 
an opportunity to know that a co-employe is unfit, he can 
not recover for injury resulting from the negligence of 
such co-employe. Nearly every employe has an oppor- 
tunity to know by investigation, if he pushes it far enough, 


whether those employed with him are fit, etc. But it is 
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not incumbent on him at his peril to prosecute such inves- 


tigation in 


“The 


any case. 


servant, when he engages to run the risks of 


his service including those arising from the negligence of 
fellow servants, has a right to understand that the master 


has taken 


reasonable care to protect him from such risk 


by associating him only with persons of ordinary skill 


and care.” 


It can 


Hutchinson vs. Railway Co., 5 Exch., 358. 

Noyes vs. Smith, 28, Vt., 68. 

Ford vs. Fitchburg R. R. Co., 110 Mass., 240, 
260. 

Snow vs. Housatonic R. Co., 8 Allen, 446. 


not be considered to be contributory negligence 


if the plaintiff has merely not anticipated the defendant’s 


negligence. 


He had a right to assume that his master 


had done his duty and therefore that he had used due 


care to employ fit servants. 


Hough vs. R. R. Co., J00 U.S., 219. 
Whitaker’s Smith on Neg. 387. 


Robinson vs. W. P. R. R. Co., 48 Cal., 421. 
Shearman and Redfield on Neg. section 31. 


Reeves vs. Delaware etc. Rk. R. Co., 30 Pa. St. R., 
454, 460-461. 


Brown vs. Lynn, 31 Pa. St., 510. 
Ernest vs. Hud. River R. R. Co., 35 N. Y., 28, 


33, 35, 36, 40. 


Porter vs. R. R. Co., GO Mo., 160. 
Conroy vs. Vulcan, 62 Mo., 35. 


Dale vs. RR. Oo., 68 Mo, 438. 


Wood's Master and Serwnt, seetions 87S, ORG, 
400. 
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Muldowney vs. R. R. Co., 36 Iowa, 462, 470, 
471. 
. Ford vs. Fitchburg R. R. Co., 110 Mass., 260. 


FIFTHLY. 


Most, if not all, the legal propositions given in 
charge to the jury at the request of plaintiff's counsel, 
were legal axioms, unquestioned by any one. Yetto these 
the defendant’s counsel formally excepted without the 
least reference to their correctness. To so except to every- 
thing said or charged is in affect no exception. Such a 
practice, if ailowed, would defeat the ends of justice and 
the purpose of an exception. It would not call the atten- 
tion of the Court to any particular matter questioned. It 
would be equivalent to a general formal exception to a 
charge, much of which was unquestionably correct. This 
formal exception we insist is a nullity. But if the several 
parts of the charge were properly excepted to, the defend- 
ant’s case would not be helped, for every proposition 
therein ig law. It is not deemed necessary to discuss these 
several legal proposition serzatim. Thata master (whether 
a natural person or a corporation) is legally bound to use 
due or ordinary care not to expose the servant to perils 
against which he may be guarded by proper diligence up- 
on the master’s part, and that if the master knows 
or has reason to believe, after the employment of a serv- 
ant, that he is careless, reckless or incompetent, it is his 
duty to discharge him—and that the greater the dangers to 
be apprehended from: the negligence, Incompetence or care: 
Jeanness of a servant, the greater the aare should be ia his 
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1G 
selection or retention—are merely the a, b,c of the law 
of negligence. And that ordinary care, or due care in 
such cases is not merely such care as other railroad com- 
panies exercise ete., is no longer an open question in the 
Federal Courts. 

Wabash &. R. Co. vs. MeDaniels, 107 UL S., 454. 

Cayzer vs. Taylor, 10 Gray, 274. 

So too it is the settled law of this Court that in such 
cases the burden is on the defendant to show contributory 
negligence of plaintiff, if that is charged. 

Hough vs. R. R. Co., 100 U. S. 225-6. 


Indianapolis R. R. Co. vs. Horst, 93 U.S. 298. 
See also 


Penn. Co. vs. Weber, 76 Pa. St. R. 157. 


SIXTHLY. 


The verdict in this suit was rendered June 29th, 1883; 
(Record, page 242,) but entry of judgment was on motion 
of defendant stayed for several months thereafter. On 
February 15, 1884, defendants counsel, against the ob- 
jection and exception of plaintiff’s counsel, proposed nu- 
merous exceptions to the verdict, charge, etc. (Record 
pages 243 et seq.) The plaintiff contends that such ex- 
ceptions can not be considered. 


St. Croix Lumber Co. vs. Pennington, 11 N. W. 
Rep., 497. 

Light vs. Kennard, 7 N. W. Rep., 539. 

-Roode ws. Dunbar, 2 N. W. Rep., 345. 


lv 
But, even if they were properly before the court, they 
present no new questions, They are but a reiteration in 
another form of the exceptions before taken. 
It is also contended that many of the prayers for 
instructions by defendant’s counsel are unwarranted by 
any thing apparent in the bill of exceptions, and for that 


reason present no question for consideration on review. 


Phoenix Life Ins. Co. vs. Raddin, 120 U. S. 188, 

196. 
This Court will presume nothing in favor of the party 
alleging error; but, if compelled for any reason to resort 
to presumption at all, will not indulge any except such as 


as will sustain the judgment appealed from. 

Carman vs. Pultz, 21 N. Y. 547. 
Ginns vs. Morse, 22 N. Y. 324. 
Briant vs. Trimmer, 47 N. Y. 96. 


The City of Allegheny vs. Nelson, 25 Pa. St. R. 
332. 


It is respectfully submitted that this case was fairly 
submitted to the jury and that there is no error in the 


record. 


SEVENTHLY. 


Since writing the above I have received the brief of 
the learned counsel for the plaintiff in error. Most of his 
positions have been anticipated, but it is proper to refer 
to some of them. 


At the request of the defendant’s counsel the trial 
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Is 
court instructed the jury that “In order to recover in this 


suit, the plaintiff must have established the following 
propositions, to-wit: (1) That the plaintif® was hurt 
through the neghgence or laproper eduduet of Arthur D, 
Bassett, (2) That the defendant neglected to ase ordi: 
nary oare in the selection of Bassett as the emploave tor 
running the switeh engine mentioned in the evidence, 
(8) That plaintiff was free from negligence on his part 
which contributed to this injury.” CReeord, page 286, 
See also the charge. Record, pages 289, 240, et seq.) That 
there was no contributory negligence ts therefore an established 
Fact. 

See on the point subdivision “Thirdly” of this’ brief 
at length. 

It is contended that the court below erred in charg- 
ing that “the defendant having alleged negligence on the 
part of the plaintiff denominated contributory negligence 
it must be established by a preponderance of evidence.” 
The court did not charge, it will be seen, “That if such 
negligence were established by the plaints evidence the 
defendant could have no benetit fom it nor that the fact 
eonld only be made effectual by a preponderance of evi- 
dence, coming exclusively from the party on whom rested 
the burden of proof.” The court merely charged that 
the jury could not legally find that there was contributory 
negligence unless that fact was shown by the evidence. 


This was clearly correct. See, 


Indianopolis R. R. Co. vs. Horst, 93 U. S., 298-9. 


The counsel quotes at length from the testimony of 


different witnesses to show (1) that Bassett’s acts were 


1 
neither negligent nor reckless, (See his brief, pages 25, 26, 
27, wad (2) that plaintiif Mares was guilty of contributory 
negligence, (Brief, pages 28 to SL) Tt is respectially 
subaattte Uthat this Court is aot erlet upon to determine 
Where the preponderance af evidence is on every, or on 
any question in the case ‘That has been settled by the 
tribunal organiaed to tey such questions of et, See too 
subdivisions “thirdly, and fourthly” supra, The evidence of 
dlefendant’s own witnesses Fulton, Rupert and Baker con- 
clusively dispose of the contention that because the plain- 
tiff was in the employ of the defendant, with Bassett, a 
few nights before the accident, plaintiff must have known 
that it was dangerous to work with Bassett. They swear 
that they were frequently for many months with Bassett in 
the yard while at work and never discover that he was a 
negligent, dangerous or unsafe employee. 

I beg leave to refer to but one other position of the 
learned counsel, He contends, (brief, page 37.) that the 
Court below erred in refusing an instruction to the effect 
that “if plainuft knew or had an opportunity of knowing 
Bassett’s unfitness he could not legally recover,” and in 
support of this he quotes the language of section 214 of 


Wharton on Negligence as follows: 


“When an employe, after having an opportunity to 
become acquainted with the risks of his situation, volun- 
tary accepts them, he can not complain if he be subse- 
quently injured by such exposure.” 


It is admitted that 


“An employee who undertakes the performance of 
hazardous duties assumes such risks as are incident te 
their discharge from causes open and obvious, the danger- 
ous character of which causes he has had an opportunity 
to ascertain.” 
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20 
This is as far as reason or the authorities go. 


The learned counsel would have discevered—had he 


examined the later edition of the work from which the 
above extract was taken—that the lAnguage by him above 


quoted is omitted from Sec. 214 and the following lan- 


guage inserted: 


“An employe, however, is not bound to inquire as 
to latent defects. He has a right to persume that this in- 
quiry was made by his employer on whom devolves the 
duty. And although the servant may know of the defect, 
this will not defeat his claim unless he know that the de- 
fects are dangerous. The servant can be only said to as- 
sume a risk which is either announced to him in advance, 
or which is a natural and ordinary incident to the em- 
ployment, or which from facts before him it was his duty 
to infer.” 


Wharton on Negligence, Section 214. 


THOMAS WILSON, 
Counsel for Defendant in Error. 
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THE MARQUETTE, HOUGHTON AND ONTONAGON RAIL- 
ROAD COMPANY, PLAINTIFF IN ERROR, 
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THE UNITED STATES. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
WESTERN DISTRICT OF MICHIGAN. 
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JUDD & DETWEILER, PRINTERS, WASHINGTON. 


THE M., H. & O. R. R. CO. VS. THE UNITED STATES. 


1 UNITED STATES OF AMERICA. 


The Circuit Court of the United States for the Western District of 
| Michigan, Northern Division. 


WESTERN DistTRIcT OF MICHIGAN, 
Northern Division, hos 
The United States of America, plaintiff herein, by Marsden C. 
Burch, United States district attorney for said district, complains of 
the of the Marquette, Houghton and Ontonagon Railroad Company, 
defendant herein, (filing the declaration as commencement of suit 
pursuant to the statute,) of a plea that it renders to said plaintiff 
the sum of ten thousand dollars, lawful money, which it owes and 
unjustly detains from said plaintiff, for that whereas heretofore, to 
wit, on the first day of January, A. D. 1870, and from that time for- 
ward to the second day of September, A. D. 1872, The Marquette 
and Ontonagon Railroad Company was a corporation organized — 
existing under the laws of the State of Michigan, engaged in the 
business of operating a railroad in the State of Michigan, and dur- 
ing the year 1871 the income of said Marquette and Ontonagon 
Railroad Company amounted to a large sum of money, to wit, the 
sum of six hundred and fifteen thousand and eight dollars and 
seventy-three cents ($615,008.73), and that after deducting the op- 
erating expenses, ordinary repairs, and dividend to stockholders de- 
clared during said year, the said Marquette and Ontonagon Rail- 
road Company had on hand at the close of the said year 1871 a 
large sum of money, to wit, two hundred and forty-nine 
2 thousand one hundred and forty-six dollars and sixty-six 
cents ($259,146,5;55), which constituted the undivided profits 
of said corporation which had accrued and been earned and added 
to the saieies funds of said corporation during said year 1871. 
And the said plaintiff avers that said Marquette and Ontonagon 
Railroad Company thereupon, to wit, on the first day of March, A. 
D. 1872, at, to wit, Marquette, in said district, became and was liable 
to pay a tax of two per centum of the net earnings aforesaid for said 
year 1871 to said plaintiff, by force of the act of Congress entitled 
An act to reduce internal taxes, and for other purposes, approved 
July 14th, 1870, and the same became due and owing to said plain- 
tiff, and it became and was the duty of said corporation then and 
there to pay the same to said plaintiff. And the said plaintiff avers 
that afterwards, to wit, on the second day of September, A. D. 1872, 
the said Marquette and Ontonagon Railroad Company and _ the 
Houghton and Ontonagon Railroad Company consolidated them- 
selves into a single corporation, under authority of the laws of the 
State of Michigan, thereby forming and creating the defendant cor- 
poration, The Marquette, Houghton and Ontonagon Railroad Com- 
pany. And the said plaintiff avers that thereupon, to wit, upon the 
effecting of said consolidation, the said debt attached to and became 
enforcible against the said defendant, and the said defendant be- 
came and was liable to pay said indebtedness to said plain- 
3 tiff under the provisions of the State of Michigan, yet the de- 
fendant and the said Marquette and Ontonagon Railroad 
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Company have neglected and refused to pay the debt aforesaid to 
said plaintiff, although often requested so to do. Whereby and by 
reason of the said sum of money being and remaining wholly un- 
paid an action hath accrued to the said plaintiff to have and de- 
mand of and from the said defendant the said sum of ten thousand 
dollars above demanded, to the damage of said plaintiff ten thou- 
sand dollars. Therefore suit is brought. 
M. C. BURCH, 


U. S. District Att'y, Western District of Michigan. 


Filed Aug. 22d, A. D. 1881. GAD SMITH, 
Deputy Clerk. 


4 In the Cireuit Court of the United States for the Northern 
Division of the Western District of Michigan. 


THE UNITED STATES 
; vs. 
THE MARQUETTE, HOUGHTON AND ONTONAGON RAILROAD COMPANY. 


In filing declaration in this cause pursuant to the statute author- 
izing the commencement of suits by declaration, and on motion of 
M. C. Burch, U.S. district attorney, it is ordered that the said de- 
fendants appear and plead to said declaration within twenty days 
after service upon it of a copy thereof, and notice of this rule or 
judgment, ete. 

August 22, 1881. M. C. BURCH, 

U.S. Dis’ct Attorney. 


dD The Cireuit Court of the United States for the Western Dis- 
trict of Michigan, Northern Division. 


MARQUETTE, HOUGHTON AND ONTONAGON RAILROAD COMPANY 
ads. 
UnITED STATES OF AMERICA. 


The defendant, by W. P. Healy, its attorney, comes and demands 
a trial of the matters set forth in plaintiff’s declaration. 
Marquette, Mich., August 25, 1881. 
W. P. HEALY, 
Defendant's Attorney. 
To M. C. Burcu, Esq., Pl’ffs Att’y. 


Filed Aug. 25, 1881. GAD SMITH, 
Dep. Clerk. 
6 The Circuit Court of the United States for the Western Dis- 
trict of Michigan, Northern Division. 


THe Unitrep States 
vs. 
MARQUETTE, HovuGHTON AND ONTONAGON RAILROAD ComPANY. 


- In this cause it is agreed by the attorneys for the respective parties 
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VS. THE UNITED STATES. 


that said cause be tried by the court without a jury, and that trial 
by jury is hereby waived. 
July 20, 1883. W. P. HEALY, 
Def’t’s Att’y. 
J. W. STONE, 
U.S. At?y, for PLff. 


GAD SMITH, 


Filed July 20, ’83. 
Dep. Clerk. 


7 UNITED STATES oF AMERICA: 
May Term. 
Turspay, July 24th, A. D. 1883. 


Court met pursuant to adjournment. 
Present: Hon. Soloman L. Withey, district judge. 


THE UNITED STATES 
Us, 
THE MARQUETTE, HOUGHTON AND ONTONAGON RAILROAD COMPANY. 


The parties to this cause being in court, by their respective attor- 
neys, ready for trial, and the issue Joined therein having been 
brought on for trial before the court without a jury, and the court 
having listened to the proofs and allegations of the parties, and the 
arguments of counsel, the same was taken under consideration by 
the court. 


8 Finding and Decision by S. L. Withey, District Judge. 


The Cireuit Court of the United States for the Western District of 
Michigan, Northern Division. 


THe Unrirep STATES OF AMERICA 
vs. 
MARQUETTE, HOUGHTON AND ONTONAGON RAILROAD COMPANY. 


Action of debt. Tried and submitted to the court July 24th, 1883, 
for a finding. . | 


John. W. Stone, for the United States. 
W. P. Healey and J. L. Starkpole, for the defendants. 


The question in this case 1s, whether a railroad company in 1871 
was required to pay. an income tax on its undivided profits used for 
construction. In that year the Marquette and Ontonagon Railroad 
Company owned and operated a road in the upper peninsula of 
Michigan. In 1872 theroad was sold, and reorganized with another 
road, under the name of Marquette, Houghton-and Ontonagon Rail- 
road Company. By the State laws the new is liable for the debts 
of the former company. 

The gross receipts of the company in 1871 were $578,565.93. It 
paid for operating expenses, repairs, incidental expenses, interest, and 
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_ dividends $417,121.06. The remainder, $161,444.87, which were also 
expended during the year, together with $23 $1,658 .o4, for the follow- | 


ing purposes: 
9 For a piece of new line, shortening the old line (, 
and improving the grade__----~.----------- $58,706 57 
For Republic branch road.....-------....-.-------- 28,537 05 uy 
“ piers and water-front._. ~~. ....-..-....-.-. -. ---- 128,449 46 
“ miscellaneous ---~---- ihn atape mineamanidaaiale 66,042 66 an 
; 111,367 67 


Eicken ine-ten stec gasesnvion wan kee saps retinas” leben 


$393,103 41 


The United States claims a tax of two and one-half of one per 
cent upon the balance of the earnings before mentioned, $161,444.87, 
as undivided profits of the company for the year 1871. The com- 
pany paid the tax on the divided earnings. The railroad company 
contends that the undivided profits were used during the year, they 
were éarned for construction, were not subject to tax by the act of 
July 14, 1870, which controlled as to 1871 profits. 

The question arises from a change made in 1870, in the language : 
of the provision of the act of 1866, imposing an internal revenue tax | 
on profits of railroad and some other corporations. The substance 
of the provision in the act of 1866, is this: 3 

“Any railroad company * * that may have declared any divi- 
dend * * * as part of the earnings, profits, income, or gains of 
such company, and all profits of such company carried to the ac- 
count of any tund,.or used fur construction, shall be subject to, and 
pay a duty of, five per centum on the amount of allsuch * = * 
dividend or profits.” 13 Statutes at Large, page 284, section 199 

bring the act of 1864, as re-enacted in 1866, in 14 Statutes at Large, 
page 139, section 9. 
10 The act of 1870, is entitled “An act to reduce taxes, and for 
other purposes,” wholly does away with such income tax after 
the year 1871, and reduces the tax for that year from five to two and 
one-half per cent. 
The provision in question reads as follows: 
“There shall be levied and collected for and during the year 1871 

a tax of two and one-half per centum on the amount of * * * 

all dividends of earnings or gains hereafter declared by any * * * 

railroad company, * “* * ond on all undivided profits of any 

such corporations which have acerued and been earned and added 
to any surplus, contingent, or other fund.” 
16 Statutes at Large, page 260, section 15. 


Both acts required returns to be made to the proper internal reve- 

- nue officers of the amount of income, profits, and taxes aforesaid, 

and impose a penalty for neglect to make such returns. Without 

the proper return of income the officers of the Government would 
not know whether there were profits other than such as were divided 

and on which the tax was paid. And yet defendant claims that by i 
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not demanding the tax now sought to be recovered the Government 
must have construed the charge in the tax provision as exempting 
undivided profits used for construction from the tax of two and one- 
half per cent. That the Internal Revenue Commissioner did not re- 
quire the tax to be paid til- 1$81 is urged as evidence of a change in 
the views of that officer as to defendant’s hability. 
11 But there is no evidence that it was known to the officers 
of the revenue that there were undivided profits in 1871, or 
that the fact was known to them until about the time this suit was 
brought in August, 1881, which is a suflicient reply to the claim that 
in 1871 the Government officers recognized the construction now 
contended for by defendant. 

This view leaves section fifteen of the act of 1870 open to such 
construction as it ought to receive, considered in connection with 
the corresponding provision in the act of 1566, without it being said 
that any department of the Government has acquiessed for ten years 
in such construction of the law as contended for by the defendant. 
Both the provisions in 1866 and 1870 relate to and embrace profits 
not divided. That of 1866 is— 

“All profits carried to the account of any fund or used for con- 
struction.” 


In 1870, as recast, it reads: 
“All undivided profits added to any surplus, contingent, or other 


fund.” 

If the words or used for construction had been omitted from the 
clause in the act of 1866 would the scope of the provision be materi- 
ally or at all different? Undivided profits are carried or added to 
construction fund as a matter of book-keeping, and, in fact, when- 
ever they are used for construction. 

Do not and should not railroad companies transfer net earnings 
used for construction to construction fund account ? 

If, as a matter of book-keeping, such is not only the proper 

12 but the usual practice, then it would not seem to affect the 

meaning and scope of the provision if the words “ or used for 

construction ” were omitted altogether from the act of 1866, for the 

Congress of the United States will be presumed to have employed 

the language with reference to the known usage and proper practice 
in such cases. 

This view narrows the question to whether the undivided profits 
in question were “ added to” any “fund.” It is in proof and is con- 
ceded by defendant’s counsel that these undivided profits of 1871 
were carried to an account called “expended earnings,” and that 
they were used for construction. Then it is manifest that the ex- 
pended earnings’ account represented construction account or con- 
struction fund, and when such. undivided profits were carried to 
such account they were “ added” to a “fund.” 

In book-keeping, and within the meaning of the act of 1870, net 
earnings or undivided profits are added to a particular fund by 
proper transfer entered in the books of account; but the object of 
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the statute is not defeated if profits used for construction are not car- 
ried into the proper account on the books, tor, within the meaning 
of the statute and according to common understanding and experi- 
ence, they must be considered as added to construction fund if they 
are used for construction. It is incorrect to say, in relation to this 

statute of 1870, that undivided profits cannot ke added to a 
13 fund unless there remains in the particular fund a balance 

to be added to, for, if undivided profits are carried, in the 
books of account, to surplus, contingent, or other’fund account over- 
drawn, they are considered added to the fund which that account 
represents as much as though it was not overdrawn. 

In short, the provision of the statute of 1870 was intended to re- 
duce the tax on profits from five to two and one-half per cent, but 
was not intended to remove from such reduced tax any part of the 
profits. 

The further contention is, that the claim of the Government is 
barred by time. Congress has not seen fit to enact a statute limit- 
ing the time within which the United States shall bring suit in a 
case like the present one, and it does not appear that the defendant 
has been prejudiced by such delay, as has occurred after allowing 
reasonable time to bring suit. In a case where commencement of 
suit by the United States is delayed many years, and the delay has 
prejudiced the defendant by the disappearance or loss of evidence 
essential to his defence, courts ought to apply a rule that will pro- 
tect individual nights by giving repose and security to the citizen 
against State claims, but such is not this case. 

The item of $58,706.57, expended by the railroad company for a 
piece of new line of road for the purpose of shortening its track and 

reducing grade of its road, properly belongs with expendi- 
14 tures for Improvements, and, having been paid from earn- 

ings, reduces the undivided profits to $102,738.30. The court 
finds that this last sum was subject to a tax, by the law of 1870, as 
undivided profits, and that defendant is indebted to the plaintiff to 
a tax of two and one-half per centum thereof, being a tax of 
$2,568.46, and also for interest from the time of the commencement 
of this suit, two years and one month, $374.56. 

Judgment will be entered accordingly in favor of the plaintiff and 
against the defendant, for $2,943.02, and for costs to be taxed, with 
interest on the amount from this date. 

Dated September 20, 1883. 

S. L. WITHEY, 
Mistrict Judge. 


Let the judgment be entered as of the last day of the last term of 
court, pursuant to the State statute governing the practice in such 


case. 
Ss. L. WITHEY, 
Dis’ct Judge. 


Filed Sept. 20, 1883. GAD SMITH, 
Dep. Clerk. 


~ ge feeew . - 


: 
i 
' 
‘ 
' 
3 


f 


| 

t 

{ 
> 


~I 


VS. THE UNITED STATES. 


15 UNITED STATES OF AMERICA: 
May Term. 
Tuespay, July 24th, A. D. 1883. 


Court met pursuant to adjournment. 
Present: Hon. Solomon L. Withey, district judge. 


UNITED STATES 
vs. 
THE MARQUETTE, HouGHTON AND ONTONAGON RAILROAD COMPANY. 


The issue joined in this cause having been heretofure brought on 
for trial before the court without a jury, and by the court taken 
under consideration, and due deliberation thereon being had, and 
the said court having found that the said defendant doth owe to the 
said plaintiff the sum of twenty-nine hundred and forty-three dol- 
lars in manner and form as the said plaintiff hath in its declara 
tion im this cause alleged, and having assessed the damages of the 
said plaintiff on occasion of the detention thereof at six cents over 
and above its costs and charges by it about its suit in this behalf 
expended, therefore it is considered that the said plaintiff does re- 
cover against the said defendant its debt aforesaid, and also its 
damages by the court aforesaid in form aforesaid assessed, together 
with its costs and charges aforesaid to be taxed, and that the said 
plaintiff have execution thereof. 


16 In Cireuit Court of the United States for the Western District 
of Michigan, Northern Division. 


UNITED STATES OF AMERICA 
vs. 
MARQUETTE, HOUGHTON AND ONTONAGON RAILROAD COMPANY. 


At the request of W. P. Healy, attorney for the defendant, the 
following supplemental findings are made to the former findings 
in this cause : 

First. The court finds that the United States assessor of internal 
revenue sent to the Marquette and Ontonagon Railtjad Company 
blanks on which to make return of the profits for 1871, and before 
making such returns the said railroad company exhibited to such 
assessor a synopsis of its accounts, after which said company made 
return of the profits as it — understood to be in accordance with the 
assessor’s views or advice; but it does not appear that the assessor 
understood that there were any undivided profits, and it does not 
appear that such revenue officer advised said railroad company that 
undivided profits used for construction were not subject to payment 
of an income tax. 

Second. The court finds that at the time of the purchase by the 
defendant of the Marquette and Ontonagon railroad and the con- 
solidation of the two companies the defendant had no notice that 
there was any internal revenue tax due from said Marquette and 
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Ontonagon Railroad Company, or that there was any tax claimed 
by the Government from said company. 


Dated Nov. 8, 1883. S. L. WITHEY, 
Dist. Judge. 
Filed November 10, 1883. GAD SMITH, 
Dep. Clerk. 
17 UNITED STATES OF AMERICA: 


May Term. 
Monpnay, Sept. 24, A. D. 1883. 
Court met pursuant to adjournment. 


UNITED STATES 
vs. 
MARQUETTE, Houcuton & ONTONAGON RAILROAD COMPANY. 


On motion of W. P. Healy, defendant’s attorney, ordered that 
time to settle bill of exception in this case be, and hereby 1s, ex- 
tended sixty days from this date, and that in the meantime execu- 
tion be stayed. 


18 In the Cireuit Court of the United States for the Western 
District of Michigan, Northern Division. 


UnitTep STATES OF AMERICA 
vs. 
MARQUETTE, HovuGHton & OnTONAGON RAILROAD COMPANY. 


The said defendant, by W. P. Healy, its attorney, comes and 
alleges exception to the conclusions of law reached by the court in 
this case, as follows: 

1. i’o the conclusion that “there is no evidence that it was known 
to the officers of the revenue that there were undivided profits in 
1871.” 

2. To the conclusion that “this view leaves section fifteen of the 
act of 1870 open to such construction as it ought to receive, consid- 
ered in connection with the corresponding provision in the act of 
1866, without it being said that any department of the Government 
has acquiesced for ten years in such construction of the law as con- 
tended for by the defendant.” 

3. To the conclusion that the “expended earnings” account rep- 
resented construction account, or construction fund, and when such 
undivided profits were carried to such account they were “added to 
a fund.” 

‘ 4. To the conclusion that “in short, the provision of the statute 
of 1870 * * * * was not intended to remove from such re- 
duced tax any part of the profits.” 

5. To the conclusion that, “and it does not appear that the de- 
fendant has been prejudiced by such delay as has occurred, after 
allowing reasonable time to bring suit.” 7 


VS. THE UNITED STATES. 9 


6. To the conclusion that “that ccurt finds that this last sum 

($102,738.30) was subject to a tax by the law of 1870, as 

19 undivided profits, and that defendant is indebted to the 

plaintiff for a tax of two and one-half per centum thereof, 

being a tax of $2,568.46, and also for interest from the time of the 
commencement of the suit, two years and one month, $374.56.” 

7. To the conclusion that “judgment will be entered accordingly 

in favor of the plaintiff, and against the defendant, for $2,943.62, 

and for costs of suit to be taxed, with interest on the judgment from 


this date.” 
W. P. HEALY, 
Attorney for Defendant. 


Filed Sept. 22, 1883. | GAD SMITH, 
Dep. Clerk. 
20 A meeting of the board of directors of the Marquette, Hough- 


ton & Ontonagon Railroad Company was held at the office of 
the company, No. 66 State street, Boston, Massachusetts, on the 24th 
day of October, A. D. 1883. Present: Messrs. George Higginson, 
William Suxes, F. W. Thomas, John P. Lyman, and J. L. Stackpole 
—a quorum. 

Mr. Stackpole offered the following resolution: 

Resolved, That a writ of error be taken to the Supreme Court of 
the United States in the suit brought by the United States against 
this company in the circuit court of the United States for the west- 
ern district of Michigan, northern division, for the recovery of a . 
United States tax, and that a bond in the sum of six thousand dol- 
lars be executed by this company, with sufficient sureties, to the 
United States, conditioned to prosecute said writ of erfor to effect, 
and pay the whole amount of the judgment or decree, including just 
damages for delay, and costs and interest on the appeal, if it shall 
fail to make good its plea. 

The foregoing resolution was adopted unanimously. 


I, John P. Lyman, secretary of the Marquette, Houghton & Onto- 
nagon Railroad Company, do hereby certify the above and foregoing 
to be a true copy, compared by me, of the record of a resolution 
adopted by the board of directors of said company at a meeting held 

by said board on the 24th day of October, A. D. 1833. 
21 In witness whereof, I have hereunto set my hand, and have 
affixed the seal of said company, this 24th day of October, A. 
D. 1883. 
[SEAL. ] J. P. LYMAN, 
Sec’y M., H. & O. R. R. Co. 


22 Supreme Court of the United States. 
THE UNITED STATES 
Vv. 
MARQUETTE, HoucHTon & ONTONAGON RAILROAD CoMPANY. 
Know all men by these presents that we, The Marquette, Hough- 
2—1072 : 
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ton & Ontonagon Railroad Company, a corporation organized under 
the general railroad laws of the State of Michigan, as principal, and 
Samuel Schock and William P. Healy, of Marquette, Michigan, as 
sureties, are held and firmly bound unto the United States in the 
sum of six thousand dollars, to be paid to the said United States, its 
agent, or attorney; to which payment, well and truly to be made, 
we bind ourselves and each of us, jointly and severally, and our and 
each of our heirs, executors, administrators, and successors firmly by 
these presents. 

Sealed with our seals, dated this twenty-fourth day of October, A. 
D. 1883. 

Whereas the above-named Marquette, Houghton & Ontonagon 
Railroad Company has prosecuted a writ of error in the Supreme 
Court of the United States to reverse the Judgment rendered in the 
above-entitled action by the circuit court of the United States for the 
western district of Michigan, northern division: 

Now, therefore, the condition of this obligation is such, thatif the 

above-named Marquette, Houghton & Ontonagon Railroad 
23 Company shall prosecute its said writ of error to effect, and 

pay the whole amount of the judgment or decree, including 
just damages for delay, and costs and interest on appeal, if it shall 
fail to make good its plea, then this obligation shail be void ; other- 
wise, to remain In full force and virtue. 

[SEAL ] THE MARQUETTE, HOUGHTON & ONTO- 

NAGON R. R. CQ., 
By GEO. HIGGINSON, Pres't. 
J. P. LYMAN, See’y. 
SAMUEL SCHOCH. [SEAL 
WILLIAM P. HEALY. Heard 


Sealed & delivered in presence of— 
CHAS. HALL ADAMS, to G. H. & J. P. L. 
T. EDW. EATON, to J. P. L. 
EDITH H. JOPLIN, to G. H. 


STATE OF MASSACHUSETTS, 
County of Sujfolk, City of Boston, | 


I, Charles Hall Adams, a notary public, duly appointed, commis- 
sioned, and sworn, in and for the county of Suffolk, and State of 
Massachusetts, do hereby certifv that on the day of the date hereof, 
personally [came] George Higginson, known to me to be the presi- 
dent, and John P. Lyman, known to me to be the secretary, Mar- 
quette, Houghton and Ontonagon Railroad Company, and severally 
acknowledged that they executed the within instrument, and affixed 
the corporate seal of said company thereto, as and that the same was 
the free act and deed of said corporation, and the said George Hig- 
ginson and John P. Lyman, being each by me duly sworn, did each 
depose and say that they are the president and secretary, respect- 

ively, of the Marquette, Houghton and Ontonagon Railroad 
24 Company; that they know the corporate seal of said com- 
pany; that the seal affixed to the within instrument is such 


2a * 
Od . 


ain 
Gun 


oor 
a 


VS. THE UNITED STATES. 1] 


corporate seal; that it was so affixed by authorization of said com- 
pany, and that they signed their names thereto by like authoriza- 
tion. 

In witness whereof, I have hereunto set my hand and notarial seal, 
this twenty-fourth day of October, A. D. eighteen hundred and 
eight-three, at the city of Boston, in the county of Suffolk and State 
of Massachusetts. 

[SEAL. | CHAS. HALL ADAMS, 
Notary Public. 
WESTERN District oF MICHIGAN, | .. . 
Northern Division, sat 

Samuel Schoch and William P. Healy, being duly sworn, depose 
and say, and each for himself saith, that he is worth the sum of six: 
thousand dollars and upwards over and above all his just debts and 


liabilities. 
WILLIAM P. HEALY. 
SAM’L SCHOCH. 


Sworn to before me, this 5th day of Nov., A. D. 1883. 
GAD SMITH, 
Deputy Clerk. 


I approved the above bond & the sufficiency of the sureties thereto. 


Dated Nov. Sth, 1883. S. L. WITHEY, 
Dist. Judge. 
Filed Noy. 10th, 1883. GAD SMITH, 


Deputy Clerk. 


25 Assignment of Errors & Prayer for Reversal. 
In the Supreme Court of the United States. 


MARQUETTE, HOUGHTON & ONTONAGON RAILROAD COMPANY, 
PVtt in Error, 
v. 
Unirep STATES OF AMERICA, Def’t in Error. 


Now, to wit, on this 18th dav of November, A. D. 1883, comes the 
said Marquette, Houghton & Ontonagon Railroad Company, by W. 
P. Healy, its attorney, and says that in the record and proceedings 
and in the giving of Judgment aforesaid there is manifest error in 
this, to wit: 

First. In the conelusion of law in the special finding of facts & 
law that no department of the Government has acquiesced for ten 
years in the construction of the law as contended for by the plaintiff 
in error. 3 

Second. In the conclusion that the “expended earnings” account 
represented a construction fund, and that where undivided profits 
were carried to the “expended earnings” account, and all expended, 
they were, nevertheless, added to a fund. , 
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Third. In the conclusion of law that the provision of the statute 
of 1870 was not intended to remove from the reduced tax any part 
of the profits. 

Fourth. In the conclusion that it does not appear that the plain- 
tiff in error has been prejudiced by such delay as has occur-ed— 
ten (10) years—in bringing suit. 

Fifth. In the conclusion that ‘the court finds that this last 

26 sum ($102,758.30) was subject to a tax by the law of 1870 as 

undivided profits, & that plaintiff in error is indebted to de- 

fendant in error for a tax of two & one-half per centum thereof, be- 

ing a tax of $2,568.46, and also for interest from the time of the com- 
mencement of the suit, two years & one month, $374.56. 

Sixth. In the conclusion that “judgment will be entered accord- 


‘ingly in favor of the plaintiff (defendant in error) and against the 


defendant (plaintiff in error) for $2,943.62, and for costs of suit to 
be taxed, with interest on the judgment from this date. 

And the said Marquette, Houghton & Ontonagon Railroad Com- 
pany prays that the judgment aforesaid for the errors aforesaid and 
other errors in the record and proceedings may be reversed, annulled, 
and altogether held for nothing, and that it may be restored to all 
things which it has lost by occasion of the said judgment, Ce. 

W. P. HEALY, 
Attorney for Plaintiff mm Hrror. 

Filed Nov. 15th, 1883. GAD SMITH, 
Deputy Clerk. 


27 UnITED STATES OF AMERICA, 88: 


To the United States, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of errer filed 
in the clerk’s office of the circuit court of the United States for the 
sixth circuit and western district of Michigan, northern division, 
wherein the Marquette, Houghton & Ontonagon Railroad Company, 
a corporation organized under the laws of the State of Michigan, is 
plaintiff in error and you are defendant in error, to show cause, if 
any there be, why the judgment in the said writ of error mentioned 
should not be corrected and speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable 8. L. Withey, district judge, sitting in cir- 
cult court for the western district of Michigan, northern division, 
this eighth day of November, in the year of our Lord one thousand 
eight hundred and eighty-three. 

Ss. L. WITHEY, 


Dist. Judge. 


28 [ Endorsed :] 52. In the Supreme Court of the United States. 

Marquette, Houghton & Ontonagon Railroad Company. pl’ff 
in error, v. The United States, def’ts in error. Citation. Filed 
Nov. 10, ’88. Gad Smith, dep. clerk. W. P. Healy, att’y for pl’ff 
in error. 
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29 In the Circuit Court of the United States for the Western 
District of Michigan, Northern Division. 


UNITED STATES OF AMERICA 
V. 


MARQUETTE, HouGutTon & OnNTONAGON RAILROAD COMPANY. 


At a session of said court held at the court-house in the city of 
Marquette, in said western district of Michigan, northern division, 
on the 23d day of July, A. D. 1883, before Hon. Solomon L.Withey, 
district judge, sitting as circuit judge of the said circuit court, the 
issue joined between the parties in this cause came on to be tried be- 
fore the court without a jury, (a jury having been duly waived in 
writing by both parties,) at which day came there as well the plain- 
tiff as the defendant by their respective attorneys. 

The plaintiff, to maintain the issue on their part, introduced in 
evidence the deposition of Joseph F. Grenough, which deposition 
tended to show that he was treasurer of the Marquette & Ontonagon 
Railroad Company from 1863 to August, 1872; that said company 
was consolidated with the Houghton & Ontonagon Railroad Company 
in 1872 under the name of The Marquette, Houghton & Ontonagon 
Railroad Company, the consolidated company having about 90 miles 
of railroad, & the Houghton & Ontonagon Railroad Company, its 
officers, directors, and stockholders, were entirely distinct from the 
Marquette & Ontonagon and were before the consolidation ; that 
the Houghton & Ontonagon bought out the Marquette & Ontonagon 
and then consolidated; that prior to the tax of 1871 the Marquette 
& Ontonagon had paid the United States taxes regularly; that the 

assessors sent the Marquette & Ontonagon Railroad Company 
30 blanks which witness always filled up and paid the taxes as 

they laid them; that said witness took a synopsis of his ac- 
counts to the assessors and made up his statements in accordance 
with their advice; that witness paid the tax for 1871 on the divi- 
dend. In that year the Marquette € Ontonagon paid a dividend 
to the stockholders of five per cent. September 11th, the only divi- 
dend paid that year, the amount of which dividend was $78,875 ; 
the tax paid to the U. 8S. Government was $2,022.43. Said witness 
testified that there was also a coupon tax paid on the bond. No 
other United States assessment was made in that year to the knowl- 
edge of witness on the Marquette & Ontonagon Railroad Company. 
No blanks were sent to witness to fill up for any other assessment, 
no demand was made upon him for any other tax by the assessors. 
Witness first heard that there was a claim for another tax in 1881. 
The net earnings of the Marquette & Ontonagon for the year 1871 
were $266,237.96. Gross receipts from all sources $578,575.93, which 
does not include land sales. Theamount of receipts for lands sold 
was $36,442.80. The operating repairs and incidental expenses 
were $312,327.97. The return made to the State of Michigan did 
not include incidental expenses. The amount of their incidental 
expenses was $35,340.90, which was carried to the debit of the earn- 
ings account and should have been divided between the operating 
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* expenses and repairs. There were also expenses for interest and 
discount, $23,895.66. The net earnings for the year 1871, after de- 
ducting interest, discount, & dividend, -ineludiug the United States 
tax, was $161,444.87. That balance was all ex xpended on necessary 
work, on work necessary for the protection of the business 
ol of the road, which included the lowering of the grade where 
it was too high for safety. The grade about eight miles west 
of Marquette was too steep, a very heavy up grade, which for several 
years the company had intended to change. The tompany built a - 
new piece of line, shortening the line and getting a better grade. 
This cost $58,706.57 in 1871. The company gave up the old ‘ws 
of line as soon as this was completed. The new piece was a loop. 
When the first surveys were made the county was very thickly 
covered with underbrush, and after the country was more cleared 
up they found a better line. The track was taken up from the old 
piece of line. ‘The company also expended in 1571 on the Republic 
branch $28,537.05, and upon piers & water front in 1871 $128,448.46. 
That was for extending the piers to meet the demand for business 
in that year. For miscellaneous construction during the year, for 
double tracks where needed, & purchases of land tor ‘the uses of the 
road the company expended in 1871 $66,042.76. This construc- 
tion was going on all through the year. The company borrowed 
$60,763.74 in 1871, over and above what was repaid. The actual 
amount borrowed in 1871 was $153,295.18. There was expended 
for equipment in 1871 $72,191.82, engines & cars purchased. There 
was also expended for stock on hand used in construction of cars 
at Marquette, being. the amount of increase of stock in the hands 
of the superintendent over that of the previous year, $39,175.85, 
making a total for equipment of $111,367.67. Thecompany did not 
add any undivided profits to any surplus, contingent, or other 
32 fund, nor were they added at Marquette. The company 
needed the money & expended it up there. 

There was an account in the ledger called “expended earnings” 
account, Which represented money earned & expended on the road. 
It did not represent any cash surplus, for it was all expended on the | 
road. The principal office of the company was kept in Boston & 
where the treasurer resided and attended to the finances of the 
company. It was admitted that this suit was authorized to be 
brought by the proper authority, the Commissioner of Internal 
Revenue. It is conceded that the Marquette & Ontonagon Railroad 
Company was doing business as a railroad company in 1871, and ae 
was oper: ating its railroad in Michigan during the time alleged in | 
plaintiffs declaration. Also admitted that the defendant is formed 
by the consolidation of the said Marquette & Ontonagon Railroad 
Company with another railroad company called the Houghton «& 
Ontonagon Railroad Company (also a corporation of the “State of 
Michigan), and that such consolidation was made under & by virtue 
of the general railroad laws of Michigan. 

The plaintiff then rested. 


~& 
-e- 


ee 
- inet thn 


The defendant, to maintain the issue on its part, called C. H. V. 
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Cavis, who, being duly sworn, testified that he has been chief 
engineer of the defendant & its predecessor since 1864, up to the 
present time; that in 1871 the line of the road of the Marquette & 

Ontonagon Railroad Company was shortened one mile and 
33 fifty-six hundreths and lowered the grade. 


Bensamin W, Waricut, a witness called by defendant, being duly 
sworn, testified as follows: 


[ have been an accountant & book-keeper for the past twenty-five 
years, and I am now county treasurer of Marquette county. 


(The journal & ledger of the Marquette & Ontonagon Railroad 
Company for 1871 & other vears are here shown to the witness.) 


I have examined these books of the railroad company, and can 
state that the “expended earnings” account on the ledger for the 
year 1871 do not represent any surplus or cash on hand. I find 
Mr. Grennough’s deposition to be correct, and find no surplus cash 
on hand at the end of 1871 after deducting construction, ordinary 
repairs, and operating expenses, from the gross earnings. This ex- 
pended earnings account was merely a matter of form for their book- 
keeping—a matter of convenience. The construction was - not 
charged in that account in 1871. Expended earnings account was 
finally closed into construction account. It was coneeded that all 
the earnings of 1871 were expended in operating expenses and in 
repairs and construction and incidental expenses. 


The defendant then rested, and the foregoing is a substantial 
statement of all the evidence in the case considered material to raise 
the questions involved. 

The case being then argued was submitted and taken under ad- 
visement by the court. 

The deposition of Joseph F. Grenough, introduced by the plain- 
tiff, was originally taken on behalf of defendant at Boston, Mass., 

June 12, 1882. 
o4 The defendant requested a written finding of facts and law ; 

and the said judge afterwards, on the 24th day of September, 
1883, gave Judgment in favor of the plaintiff and against the de- 
fendant, & filed his written finding of facts and law therein, and 
under the statute of the State of Michigan, adopted as a rule of said 
court, ordered said judgment to be entered as of the last day of the 
preceding term of said court, July 26th, 1883. And on the giving 
of said judgment the said defendant, by its counsel, alleged excep- 
tions in writing to the conclusions of law in said written finding of 
facts and law, which exceptions are as follows: 

1. The defendants excepts to the conclusions that “ there is no evie 
dence that it was known to the officers of the revenue that there were 
undivided profits in 1871.” , 

2. To the conclusion that “this view leaves section fifteen of the 
act of 1870 open to such construction as it ought to receive, consid- 
ered in connection with the corresponding provision in the act of 
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1566, without it being said that any department of the Government 
has acquiesced for ten years in such construction of the law as con- 
tended for by the defendant.” 

3. ‘To the conclusion that the “‘ expended earnings’ account rep- 
resented construction account or construction fund, and when such 
undivided profits were carried to such account they were added to a 
fund.” 

4. To the conclusion that “in short, the provision of the statute of 
1870 * * * was not intended to remove from such reduced tax 

any part of the profits.” 
dO o. ‘To the conclusion that, “and it does not appear that 
the defendant has been prejudiced by such delay as has oc- 
curred after allowing reasonable time to bring suit.” 

6. To the conclusion that “the court finds that this last sum 
($102,738.30) was subject to a tax, by the law of 1870, as undivided 
profits, & that defendant is indebted to the plaintiff for a tax of two 
and one-half per centum thereof, being a tax of $2,568.46, and also 
for interest from the time of the commencement of the suit, two 
vears and one month, $374.56." 

7. To the conclusion that “judgment will be entered accordingly 
in favor of the plaintiff and against the defendant for $2,943.02 and 
for costs of suit to be taxed, with interest on the judgment from this 
date.” 


And because none of the said several matters appear on the record 
of said trial, on the request of the counsel for the defendant this 
bill of exceptions has been settled and signed this Sth day of No- 


vember, A. D. 1883. 
S. L. WITHEY, 
Dist. Judge. 


36 [ Endorsed :] 52. In the cireuit court of the United States for 

the western district of Michigan, northern division. United 
States v. Marquette, Houghton & Ontonagon Railroad Company. 
Bill of exceptions. Filed November 10, °83. Gad Smith, dep. 
clerk. 


37 UNITED STATES OF AMERICA, 


Western District of Michigan, Northern Division, J 


To the Honorable Justices of the Supreme Court of the United States: 


And now comes the Marquette, Houghton & Ontonagon Railroad 
Jompany, by W. P. Healy, its attorney, and complains that in the 
records & proceedings, and also in the rendition of judgment in a 
suit between the United States of America, plaintiff, and said Mar- 
quette, Houghton & Ontonagon Railroad Company, defendant, tried 
in the cireuit court of the United States for said western district of 
Michigan, northern division, at May term thereof, A. D. eighteen 
hundred and eighty-three, and in which judgment was rendered 
against said Marguette, Houghton & Ontonagon Railroad Company 
on the 24th day of September, A. D, eighteen hundred and eighty- 
three, manifest error has intervened to the great damage of the said 
Marquette, Houghton & Ontonagon Railroad Company, 
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Wherefore said Marquette, Houghton & Ontonagon Railroad 
Company prays for the allowance of a writ of error, and such other 
process, as may cause the same to be corrected by the Supreme Court 
aforesaid. 

W. P. HEALY, 
Defendant's Attorney. 
Allowed. : 

S. L. WITHEY, 
Dist Judge. 
38 [Endorsed :| In the Supreme Court of the United States. 
Marquette, Houghton & Ontonagon Railroad Company, pl’ff 
in error, v. The United States, def’t in error. Petition for writ of 
error. W. P. Healy, att’y for pl’ff in error. 


39 UNITED STATES OF AMERICA, 88: 

The President of the United States to the honorable the judge of 
the circuit court of the United States for the western district of 
Michigan, northern division, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court before you, 
between The United Statesas plaintiff and The Marquette, Houghton 
& Ontonagon Railroad Company,a corporation organized under the 
laws of the State of Michigan, as defendant, the said Marquette, 
Houghton & Ontonagen Railroad Company being now plaintiff in 
error and the United States being defendants in error, a manifest 
error hath happened. to the great damage of the said Marquette, 
Houghton & Ontonagon Railroad Company, plaintiff in error, as by 
its complaint appears. We being willing that error, if any hath 
been, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf, do command you, if judgment 
be therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United States, to- 
gether with this writ, so that you have the same at Washington on 
the second Monday of October next, in the said Supreme Court to 
bethen and there held, that, the record and proceedings aforesaid being 
inspected, thesaid Supreme Court may cause further to be done therein 
to correct that error, what of right and according to the laws and 
customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the third day of November, in the year of our 
Lord one thousand eight hundred and eighty-three. 

[SEAL. HENRY M. HINSDILL, 
Clerk of the Circuit Court of the United States for the 
Western District of Michigan, Northern Division. 
By GAD SMITH, Deputy Clerk. 
Allowed. : 
S. L. WITHEY, 
U. S. Dist. Judge. 
40 (Endorsed :] 52. In the Supreme Court of the United 
3—1072 
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States. Marquette, Houghton & Ontonagon Railroad Comp’y, pl’ff 
in error, v. United States, def’ts in error. Writ of error to circuit 
court of United States, western district of Michigan, northern di- 
vision... Filed November 3, ’83. Gad Smith, deputy clerk. W. P. 
Healy, att’y for pl’ff in error, Marquette, Michigan. 


41 WesTERN District oF MICHIGAN, | a 


Northern Division, j 

I, Gad Smith, deputy clerk of the United States in and for said 
district, do hereby certify that the within and foregoing is a true 
Loopy] of the original filesand records of the cause therein entitled ; 
that I have carefully compared the same with the originals thereof 
now remaining on file oa of record In my ottice, and that they are 
a true transcript therefrom and of the whole of such originals. 

In withess whereof, I have hereunto set my hand and the seal of 
said court, at Marquette, this seventh day of April, A. D. one thou- 
sand eight hundred and eighty-four. 

[SEAL ] GAD SMITH, 
Dep. Clerk. 


Endorsed on cover: W. Michigan C.C. U.S. No. 1072. The 
Marquette, Houghton & Ontonagon Railroad Company, plaintiff in 
error, vs. The United States. Filed 13th October, 1884. 
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Supreme Court of the United States, 


OCTOBER TERM, 1887. 


MARQUETTE, HOUGHTON & ONTON- \ 
AGON RAILROAD COMPANY, 
Error to Circuit Court 


Plaintiff in Krror, of the United States 
, for Western District 
VS. of Michigan—North- 
: ern Division. 
UNITED STATES OF AMERICA, 


Defendant in Error. 


BRIEF OF W. P. HEALY, 


(‘onnsel for Plaintiff in Error. 


MINING JOURNAL PRINT, MARQUETTE, MICHIGAN, 


pabeausauiramnegucaseteeese evens . ms ott. 


DUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM 1887. 


Marquette, Houeuton & On- 
TONAGON RAILROAD CoMPANY, 


nto 7. Error to Circuit Court of 
Plainteff in Error. United States for West- 


ern District of Michigan 
—Northern Division. 


v. 
Unirep States oF AMERICA, 
Defendant in error. 


Brier or W. P. Hearty, Counsel for 
Plaintiff in Error. 


STATEMENT OF THE CASE. 


In 1871 the Marquette & Ontonagon Railroad 
Company was operating a line of road in Marquette 
county, Michigan In 1872 the Houghton & On- 
tonagon Railroad Company purchased the Mar- 
quette & Ontonagon, and both roads were then 
consolidated under the name of the Marquette, 
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Houghton & Ontonagon Railroad Company. (ec- 
ord p. 18.) ? 

In 1881, ten years after the sale’ of the Mar- 
quette & Ontonagon, this action was commenced 
by the United States against plaintiff in error, to 
recover ap income tax alleged to be due to the 
government for the year 1871, on the undivided 
profits of the Marquette & Ontonagon Railroad 


‘ Company for that year. 


The declaration avers that the income of the 
Marquette & Ontonagon Railroad Co. for 187] 
amounted to $615,008.73, and that after deducting 
operating expenses, ordinary repairs and dividend 
to stockholders declared dunng said year, the said 
company had on hand at the close of the vear 1871, 
$249,146.66, which constituted the undivided pro- 
fits of said corporation which had accrued and been 
earned and added to the surplus funds of said cor 
poration during said year [STL (Record p. 1.) 

That thereupon said company became lable to 
pay a tax of two per cent. of the net earings 
aforesaid which it has neglected and refused to pay, 
ete. (Record p. 1.) 


The case was tried before the court without a 
jury by stipulation of the parties and a finding of 
facts was made by the district judge to which find- 
ing he afterwards added a supplemental finding. 
(See record pp. 3-7, pp. 7-8.) 
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A bill of exceptions embodying all the evidence 
in the case was allowed by the district judge. (Ree- 
ord pp. 13-16.) 


The district judge found the following facts: 


The gross receipts for 1871 were...... $578,565.93 
Kxpended for operating expenses, re- 
pairs, incidental expenses, inter- 


est and dividends ..... 2.2... 417,121.06 
Leaving a balance of..... 0... S161 444.87 


All this balance of $161,444.87, and $231,658.54 in 
addition thereto, were expended in 1871 for the fol- 
lowing purposes: 

For a piece of new line, shortening the 
old line and improving the grade SS8706.57 


For Repubhe Branch road.. YS AITO 
For mers and water front ; IBS to 
For miscellaneous GO6,042.69 
For equipment | LPL SOT 07 

VPotal | S98, 1035.41 


The company paid the tax on the divided earn” 
ings. (Record p. 4.) 

The district judge in his supplemental finding 
of facts (Record pp. 7-8), finds that the Marquette 
& Ontonagon Railroad Company exhibited a syn- 
opsis of its accounts to the assessor of internal rev- 
enue in 1871, and made returns to the government 
under the advice of the assessor and paid taxes on 


such returns. 


4 


The written finding of facts were duly filed and 
exceptions in writing were taken thereto, specifying 
the particular objections to the conclusions of law 
arrived at by the district judge. (Record p. 8.) 


The circuit court then allowed 60 days for mak- 
ing and settling a bill of exceptions, which was 
duly made, containing all the material evidence 
and was signed by the district judge and filed in the 
case. 


After the bill of exceptions was filed a writ of © 
error and citation were allowed and issued, and 
assignment of errors made and filed. 


[]. 


Assignment of errors upon which a reversal is 
asked. (Record pp. 11-12.) 


1. In the conclusion of law in the special find- 
ing of facts and law, that no department of the 
government has acquiesced for ten years in the con- 
struction of the law as contended for by the plain-» 
tiff in error. 


2. Inthe conclusion that the ‘‘expended earn- 
ings” account represented a construction fund, 
¢ 


and that where undivided profits were carried to 
the ‘‘expended earnings’’ account and all expended 
they were nevertheless added to a fund. 


3. Inthe conclusion of law that the provision 
of the statute of 1870 was not intended to remove 
from the reduced tax any part of the profits. 


4. Inthe conclusion that it does not appear 
that the plaintiff in error has been prejudiced by 
such delay as has occurred—ten years—in bring- 
ing sult. 

5. In the conclusion that ‘‘the court finds that 
this last sum (of $102,738.30) was subject to a tax 
by the law of 1870 as undivided profits, and that 
plaintiff in error is indebted to defendant in error 
for a.tax of two and one-half per cent. thereof, be- 
ing a tax of $2568.46, and also forinterest from the 
time of the commencement of the suit, two years 
and one month, $374.56. 


6. In the conclusion that “judgment will be 
entered accordingly in favor of the plaintiff [de- 
fendant in error] and against the defendant [plain- 
tiff in error] for $2943.62 and ‘‘costs of suit to be 
‘‘taxed, with interest on the judgment from this— 
date.”’ 
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ARGUMENT. 


1. The first assignment of error that no depart- 
ment of the government acquiesced for ten years 
in the construction of the law as claimed by plain- 


‘ tiff in error, and the fourth assignment of error that 


the delay of 10 years in bringing suit has not pre- 
judiced the defendant, may be discussed together. 


The supplemental finding of facts show that the 
Marquette & Ontonagon Company submitted a 
synopsis of its accounts to the assessor of internal 
revenue and made out its returns under his advice. 
(Record p. 7.) 


The company thus paid its taxes as assessed by 
the assessor. There is nothing inthe record to im- 
pugn the good faith of the parties, and no question 
was raised until ten years afterwards when the 
United States commenced the present suit. 


To this finding the judge added that it does not 
appear that the assessor understood that there were 
any undivided profits, or that he advised the com- 
pany that undivided profits used for constructiong 
were not subject to payment of an income tax. It 
is true that the specific advice given by the asses- 
sor does not appear, but tt does appear that he had 


access to the accounts of the company, that his ad- 
vice was asked as to what should be returned as 
taxable, that his advice was followed and taxes paid 
according to such advice. 


In the meantime the road was sold to another 
company, the present defendant. 


If the new company, defendant in this suit, 
simply bought the old road without consolidation, 
it would not be liable, but having consolidated 
under the laws of Michigan, the new company is 
lable for the debts of the old one. 


This 1s proper enough in the case of just debts, 
and I will concede that in ordinary cases, the stat- 
ute of limitations ought not apply against the gov- 
ernment. 


But where the government gives a receipt in 
full for all taxes claimed to be due it and stands by 
while property is being sold to an innocent party, 
and waits ten years during which time the stock of 
the company is presumably changing hands, and 
then tries to collect this claim from a person who 
never incurred the liability except technically, and 
who had no means of indemnifying itself owing to 
the negligence of the government, it seems to me, 
that the line ought to be drawn there. © 


The district judge who tried the case must have 
regarded if, as a rather stale and unjust claim, be- 


cause he refused to allow interest during the LO years. 
He allowed interest only from the time of the com- 
mencement of the suit (Jtecord p. 6). Yet if the 
voverninent was entitled to the principal sum it 
was also entitled to legal interest, for the whole 10 
years. 

[t is true that defendant cannot complain of an 
error in its favor, if it is such, and does not complain 
of it, but we call attention toit in order to show that 
the district judge instinctively felt that defendant 
was prejudiced, although in his conclusion of law, 
the judge says that defendant was not prejudiced. 

It is not a question of statute of limitations at 
all, but the question is, shall an innocent third par- 
ty suffer by the negligent action of the government 
in its dealings with its debtors? 

In ordinary cases between private individuals, 
the case could be disposed of without reference to 
the statute of limitations. There had been a full 
settlement between the Marquette and Ontonagon 
Railroad Company and the government. The com- 
pany had its receipt in full for all taxes claimed by 
the government. 


Hence the defendant, in buying out the railroad 
of the Marquette & Ontonagon, could not protect 
itself from this very stale claim, and the failure 
of the government to make any attempt to enforce 
its alleged claim for 10 years has put it beyond the 
power of defendant to be indemnified by the former 
owners of the Marquette & Ontonagon. 


LV. 

The second, third and fifth assignments of error 
(Record pp. 11-12), eam» the question, whether net 
earnings expended in construction were liable to 


the tax of two and one half per cent under See. 
15 ch. 255,15 U.S. Stats. at Large 260. 


The district judge held that the ‘‘expended earn- 
ings account’ represented a construction fund, 
and that where undivided profits were carried to 
the ‘‘expended earnings’ account and all expen- 
ded, they were, nevertheless, added to a fund; that. 
they must still be considered ‘‘undivided,” although 
none Whatever were left in the treasury of the com- 
pany, having been all expended. (Record p. 5.) 


The district judge found as facts that all the 
undivided profits were expended in 1871. (dtecord 
p. 4.) | | 

There was a dividend paid to the stockholders 
in 1871 and the income tax on that dividend was 
paid. (Record p. 4.) 

The entire net earnings (less dividend and in- 
terest) and $231,658.54 besides, were expended dn- 
ring the vear in construction and equipment, hence 
there were no undivided profits left in the treasury. 
They were all expended during the year. 


The question then arises, if a railroad company 
expended uponits road for construction in 1871, the 
whole of its earnings except what was paid 1n inter- 
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est ana dividends, can those earnings thus expend- 
ed for construction be taxed as ‘‘undivided”’ profits 
under the income tax law of 1870. 
16 U.S. Stats. at Large 260 $15. 


It is most material to consider the laws of 1864, 
1866 and LS70 in part materia, which have received 
a construction in this court. 

These are as follows: 

1864. 38th Congress. session 1, ch. 173, Sec. 122, 15 

U.S. Stats. at Large 284. 

‘‘And all profits of such company earried to the 
“account of any fund, or used for construction, shall 
“be subject to and pay a tax of five per centum.’’. 
1866. 39th Congress. session 1, ch. 184, Sec 9, 14 

U.S. Stats. at Large 139. 

“And all profits of such company carried to the 
“account of any fund, or used for construction, shall 
“be subject to, and pay a tax of five per centum.” 
IS70. 41st Congress. session 2, ch. 255, sec 15, 16 UV. 

S. Stats. at Large 260. 


“On all wrdivided protits of any such corporation 
“which have accrued, and been earned and added to 
‘‘any surplus, contingent or other fund.”’ 

In the case of Railroad Co. v. Collector 100 U. 
S. 595, this court in construing the statute of 1866, 
above cited, held the term ‘‘any fund” to mean ‘‘a 
reserve or other fund remaining in its hands,” (p. 
598) which is identical in meaning with the language 
of the law of 1870 of ‘‘surplus, contingent or other 
fund.”’ 


A simple reading of the statute ought to be con- 
vincing that a railroad company that not ouly ex- 
pended all its earnings, but actually borrowed 
money and ran in debt in ecarrving on the work of 
improving its road, did not have any wndivided 
protits that vear, because they were all expended. 

The district judge in his finding of facets admit- 
ted that all the earnings and $231,658.54 besides 
were expended for repairs and construction, but im 
his conelusions of law he calls a portion of what was 
so expended ‘tundivided profits,” and in so doing 
we claup that he erred. 

Sutin construing the three statutes of 1864, 
1866 and 1870, 1t will appear very plainly that con- 
eress had no intention to continue the poliey of tax- 
Ing money actually sunk and invested in permanent 
construction. 

The omission of the words ‘used for construc- 
fron, occurring in both the law of 1864 and the 
law of IS66, is most marked. It cannot for a mo- 
ment be suggested in a court of law that the omis- 
sion by the supreme legislative body of the United 
States was accidental or from carelessness. It had 
a meaning and intent. What was it? 


To take 1t on general principles. If under pre- 
vious legislation there exists a specification of a 
tax upon a certain article, or an income tux on a 
certain class of income, and in subsequent legisla- 
tion upon the same subject this article or class of 
income is omitted from the numeration of the tax- 
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es, itis plainly the legislative intention to omit it 
from the subjects of taxation. Add to this, if the 
purport of the Act is to reduce taxation, to omit 
many articles, to modify any others, if the very title 
of the Act is ‘‘an Act to reduce internal taxation,” 
the conclusion becomes irresistible. 


This is clearly stated by the Supreme Court of 
the United States, in criticising this very Act of 
1870 :— 


“It is entitled an Act to reduce internal taxes 
and for other purposes. It repealed several sec- 
tions of the internal revenue law absolutely. It 
fixed a period in the future for the cessation of 
others, and it reduced the income taxin a certain 
class of cases from five to two and one-half per 
cent., and provided for its continuance through the 
years 1870 and 1871; at the end of which all in- 
come tax was tocease. . . . A critical view of 
the whole of the statute of 1870 shows that it was 
designed to recast the internal revenue laws, to re- 
peal some taxes, modify others, and declare the re- 
enactment or continuance of others for a limited 
time. Andthis was especially true of the class of 
taxes embraced under the general head of zncome 
taxes of all kinds,”’ 

Miller J., Stockdale v. Atlantic Ins. Co., 20 
Wallace, 323, 330, 332. 


Such being the general intent of the Act, the 
modifications fall under the familiar rules govern- 


ng the construction of legislative intent. The 
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doctrine contended for is clearly stated by Bell, C. 
J.,1n 
State v. Wilson, 43 New Hampshire 419. 


“Tf arevising statute embraces ail the provi- 
sions of antecedent laws on the subject, and re- 
duces them to one system, such statute virtually re- 
peals the statutes revised without any expression to 
that effect, and though there is no repugnancy be- 
tween them—cites :— 

Bartlett v. King, 12 Mass. 545. | 
Illinois Central v. Chicago, 14 IUinois, 334. 


‘And where some parts of a revised statute are 
omitted in the revision they are not to be revived by 
construction, but are to be considered as annulled. 

Ellis v. Paige, 1 Pick. 48. 
Rutland v. Mendon, 1 Pick. 154. 
Blackburne v. Walpole, 9 Pick. 97. 
Towle v. Marrett, 3 Greenl. 22.” 


So, too, in 
Woods v. Jackson Mfq. Co., 1 Holmes, first 
circuit, 385. 


By Shepley, J. If the new law is intended to 
prescribe the only rules, the particulars of old law 
in which they differ are repealed by implication. 

Road v. Allen, 16 Barb. 18. 
U.S. v. Tynen, 11 Wall. 92. 
New London R. R. v. B. d A., 102 Mass. 389. 


| The whole is most tersely expressed by the Su- 
preme Court of Massachusetts. 


Wilde J., gives the opimonin &élis ve Page, | 


Pickering 45:— ; 


“Tt is a well-settled rule that when anv statute 
is revised, or an Act framed from another, some 
parts being omitted, the parts omitted are not to be 
revived by construction, but are to be considered as 
annulled. ‘To hold otherwise would be to impute 

. to the Legislature gross carelessness or ignorance, 


which is altogether inadmissible.” 


| Add to this the general principle that statutes 
which impose restrictions upon trade or common 
occupation, or which levy a tax or excise upon them, 
must be construed strictly. 

Sewall v. Jones, 9 Pickering 414, Parker, 

C. J. 

Green v. Holway, 101 Mass. 243, 243, Grav, J. 

U.S. v. Wigglesworth, 2 Story 369. 

Adams v. Bancroft, 3 Sumner 384. 

Wroughton v. Tuttle. 11 Meeson & Welsby. 


567. 


V. 


Bearing these principles im mind, we turn to the 
judicial interpretation of what was intended by the 
law of 1866, by the Supreme Court of the United 
States. ‘Th's law is declared to be an excise tax im- 


posed 1a certain way upon the profits of railroad 
corporations, and the disposition of profits declared 
to be divided into four classes. 


1. Dividends. 
~. [Interest on funded debt. 
> 


3. Construction. 
4. Reserve fund. 


Miller, J., says :— 


“In every well-conducted corporation of this 
character, these profits were disposed of in one of 
four methods, namely, distributed to the stock- 
holders as dividends, used in construction of its 
roads or canals, paid out for interest on its funded 
debts, or carried to a reserve or other fund remain- 
ing in its hand.”’ 

Railroad Co. v. The Collector, 100 U.S. 595. 

Note this classification, and the distinctness of 
the divison line between the classes, there being as 
much difference in the classification Class 3, be- 
tween ‘‘construction,”’ and Class 4, ‘tthe reserve 
fund,’ as between any other two classes. 


“[t would,” remarks Miller, J.. ‘“sbe competent 
for Congress to tax only earnings after deducting 
interest paid on bondeddebt.”’ 


Can it be doubted that itis equally competent for 
Congress to tax earnings after deducting sums 
“used for construction.” And when im an Act 
entitled one ‘‘to reduce taxation,” and so declared, 
Congress deliberately omits one of these four 
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classes, Inserted In two previous Acts, can it be , 


i doubted that it intended to hghten the tax on rail- | 
+ reads by omiting the tax upon this class” 
i! 
| 
. 
| 
VI. 
H The claim of the revenue department that these 1 
| profits are added to a ‘‘construction fund,” and, ) 
t | j 
) therefore, taxable, is entirely unsound. , 
2 
it - 
: Because, 


1. Congress having already made a separate 
class for ‘“‘construction,” itis plain it did not also 
intend to make construction a part of another class, 

2. “Surplus, contingent or other fund” refers to 
a sum of money laid up for the fature wants, not to 
money expended. <A fund signifies money to be 
drawn on. The word “‘other’’ on familiar principles 


must be construed “tn part materia’ with “surplus 
or contingent,’ and plainly means a similar fund, 
showing a surplus which is laid away by the rail- 
road company for the needs of the future day. 


This was plainly the intent of Congress, and it ON 


is Wholly probable that Congress, desiring to reduce 


the burdens of railroads, knowing that there were 
many like this, unfinished and in process of con- 
struction, many of them poor and struggling, who 


hs 


¥ 
would spend every cent of sums not needed for in- 
terest and dividends on the permanent Improve- 
ment of them road, which permanent improve- 
ment, it was the interest of the entire community to 
foster, took this means of relieving this elass of 
expenditures from taxation. It was really the class 
of all others which the public or common interest 
should encourage. Interest and dividends go into 
private purses; surplus funds are for private profit 
and find their way into the same receptacles sooner 
or later. But permanent improvements,—branches, 
reduction of grades, new lines,—these benefit the 
neighborhood, open new outlets to trade, and are 
for the good of the whole community. Congress 
could make no wiser reduction of taxation of rail- 


roads, 


Vil 


The district judge found as facts that there re- 
mained $161,444,87, balance of the gross earnings 
for 1871 after deducting operating expenses, repairs, 
incidental expenses, interest and dividends. (Rec- 
ord pp. 3-4). 

He also found as facts that this $161,444.87 was 
expended during the year and $230,658.54 besides. 
(Record p. #). 
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T'wo of the purposes for which this amount was 
expended were: | 


For shortening the road and improving | 
grade ...... Be eae $ 58,706.57 | 

For piers and water front.......... .. 128,449.46 
| 

PS Sie -....$§187,156.08 


The district judge allowed the item for shorten. 
ing road and improving grade, $58,706.57, but dis- 
allowed the item of $128,449.56 for piers and water 
front, 


If this item was allowed judgment would have 
gone for defendant, as both items exceed the $161,- 
444.87. 


Both items were charged up to ‘expended earn- 
ings’ account by the company. (Record p. 5d). 


In the case of Union Pacific R. R. Co. v. Uni- 
ted States, 99 U. WS. 422, this court held that 
“the 27th item of expenditures for station 
“buildings, shops, &c.,’’ is a charge that may 
‘properly be made against earnings since as 
“the fact is, such expenditures were actually 
‘“‘naid therefrom and were not carried to capital 
‘f“account.” 3 
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This court also held in the above case that the 
better and more conservative method, is to charge 
to ordinary expense account, and against earnings, 
whatever is taken for improving the road or any of 
its appurtenances or equipments, (p. 421). 


1 


I therefore insist that the Marquette & Onton- 
agon Railroad Company, in expending its net earn- 
ings in improving its road, piers and water front, 
had no undivided profits left, and that judgment 
ought to be given for defendant. 


VULTI. 


Judgment in this case ought to be reversed be- 


cause. 

1. The claim is stale even against the Mar- 
quette & Ontonagon, with whom the government 
settled in full. 


2. The present defendant ought not to be liable, 
owing to the action of the government in giving a 
receipt in full for taxes to the Marquette & Onton- 
agon. 

3. A fair construction of the act of 1870 com- 
pared with the prior acts of 1864-6 shows that the 
words ‘or used for construction,’ found in the 
earlier acts, were purposely ommitted, because 
congress adopted the policy of not taxing earnings 
actually used in construction. 


4. Under the decision in U.P. R. RK. v. ULS., 
99 U. S. 421-2, the Marquette & Ontonagon having 
actually expended the $102,738.30 net earnings 


now in dispute, inimproving and purchasing pier 
and water front, if was a proper item to deduct 

' from net earnings, and if so, no net earnings were 
left, but on the contrary, a large amount of bor- 
rewed money was also expended in improvements. 
I submit therefore that judgment ought to be for 
defendant below. 


W. P. HEALY, 
Counsel for Plaintiff in Error. 
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@ HE MARQUETTE, HOUGHTON AND ONTONA- 
gon Railroad Company, plaintiff in error, No. 99. 
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IN ERROR TO THE CIRCUIT COURT OF THE UNITED | 
STATES FOR THE WESTERN DISTRICT OF MICHIGAN. 
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‘Iu the Supreme Court of the Mnited States, 


OcroBER TERM, 1887. 


THE MARQUETTE, HOUGHTON AND ONTONA- 
gon Railroad Compauy, plaintiffin error, No. 99 
v8. Gacy 
THE UNITED STATES. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE WESTERN DISTRICT OF MICHIGAN. 


BRIEF FOR DEFENDANT IN ERROR. 
I. 


This suit was brought on the 22d day of August, 1881. 
In the year 1871 the Marquette and Ontonagon Railroad 
Company owned and operated a railroad in Michigan. 
The gross receipts of the road, exclusive of land sales, for 
the year 1871 were $578,565.93. It paid for operating 
expenses, repairs, incidental expenses, interest, dividends, 
and taxes $417,121.06. Of the remaining $161,444.87, 
$58,706.57 was expended for a piece of new line, shorten- 
ing the old line, and improving the grade. The remaining 
$102,738.30 was used, with other funds, for construction, 
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new equipment, and for a branch road known as the 
Republic Branch. (Rec., p. 4.) : 

The railroad company made a return of the profits of 
1871 to the assessor, but did not in that return include 
the $102,738.30 which was expended on the construction 
of the branch road, other new constructions, and new 
equipments, nor did it appear the assessor knew or under- 
stood there were any undivided profits. (Rec., p. 7.): 

In 1872 the Marquette and Ontonagon Railroad . was 
sold, and reorganized by a consolidation with another road 
under the name of The Marquette, Houghton and On- 
tonagon Railroad Company. By the laws of Michigan, 
the new organization is liable for the debts of the original 
company. (Rec., p.3.) Trial by jury having'been waived, 
under the facts of the case the court entered judgment in 
favor of the United States for the tax on $102;738.30. 


II 


If the Marquette and Ontonagon Railroad was liable for 
the tax, it was a debt against it before the consolidation ; 
for, as it was ruled in the case of the The Savings Bank vs. 
‘The United States (19- Wall., 227-240) “that no other 
assessment other than that made by the statute is neces- 
‘sary to determine the extent of the liability under. the act,” 
it-became and was a fixed indebtedness owing by the rail- 
road company to the Government as-soon as the undivided 
profits accrued. 

_ That the railroad company made a return in 1871 which 
did not include the undivided profits is no answer to the 
plaintiffs’ action, for it is well settled that.the assessment 
of the tax is not:conclusive on the United States, on cit- 
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zens, or corporations. (United States vs. Tilden 9 Ben- 
edict, 368-394.) 

The statute of limitations is not a bar, for such statutes 
do not apply againstthe Government. Laches as a defense 
do not apply toan action brought by the Government, for, 
in the multiplicity and variety of duties imposed upon the 
officers charged with any interest of the Government, such 
a defense would unduly jeopardize the public good, in 
which all are equally concerned. (United States vs. 
Kirkpatrick, 9 Wheaton, 735; Gaussen vs. The United 
States, 97 U. S., 590.) Besides, the facts on which the 
indebtedness in this case is founded was; in the first in- 
stance, only known to the railroad company, and there is 
no evidence that the United States, or any of its agents, 
knew of the undivided profits of the road until the ti 
ing of this suit. 


ITT. 


The remaining question in the case, then, is whether a 
fund which is the result of the net earnings applied to or 
used for new purchases, or new construction, during the 
year 1871, is subject to the internal-revenue tax of 24 
per cent., under section 15 of the act of the 14th of July, 
1870 (16 U.S. Stats., 260). The facts, as shown by the 
evidence, on which this question is raised are that for the 
year 1871 the Marquette and Ontonagon Railroad had a 
net balance of profits of $161,444.87 (Rec., pp. 13 and 14) ; 
that before this net balance was struck, the operating ex- 
penses, repairs, incidental expenses, interest, discount, div- 
idends, and taxes had all been deducted from the gross 
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receipts. This appears from the testimony of Joseph F. 
Greenough, who was treasurer of the company. (Ree., pp. 
13 and 14.) k 

The company built a new piece of. line to shorten and 
better the grade of the road, which cost $58,706.57. The 
court, in order to reach the taxable balance, subtracted this, 
in addition to all else that had been claimed by the com- 
pany. Doubtless this was regarded by the court as a re- 
newal of the old line, and therefore substantially a repair. 
The $102,738.30, then, with $153,293.13 which was bor- 
rowed by the road, together with certain proceeds of land 
sales, constituted an aggregate fund, which during the 
course of the year was expended as follows: For the Re- 
public Branch, $28,537.05; for miscellaneous construc- 
tion, consisting of double tracks where needed, and pur- 
chases of land for the use of the road, $66,042.76 ; for 
purchase of water front and erection of piers, $128,449.46 ; 
for new equipments, $111,367.67. (Rec.,p. 14.) The 
provision of the act of 1870 under which this tax’ is 
claimed is: 

There shall be levied and collected for and during 
the year 1871 a tax of 23 per centum on the amount 
of * * * all dividends of earnings or gains 
heretoforedeclared by any * * *_ railroad com- 
pany * * * and on all undivided profits of any 
such corporations which have accrued and been 


earned and added to any surplus, contingent, or other 
fund. -(16 Stat. L., p. 260, § 15.) 


The taxable property is to be undivided profits. The 
facts stated show that the money that the court below ad- 
judged as subject to the tax was profits. All possible ex- 
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penses and charges to do the work and maintain the plant 
in good condition, as it was at the beginning of the year, 
had been paid before this balance was reached. The word 
“undivided ” is used to distinguish the profits. here re- 
ferred to from those which in a former part of the clause 
quoted are called “ dividends,” which are divided profits. 
The clause “undivided profits” is sufficiently compre- 
hensive to include all profits not applied to dividends. 

The next qualification of the taxable profits is that they 
shall “be earned.” This qualification is fully met by the 
evidence. 

The next qualification is they are to be profits which 
are “added to any surplus, contingent, or other fund.” 
The funds described as “ surplus,” and “contingent” in 
this sentence are disjunctively connected with “or other 
fund,” so that, to render the profits taxable, it is not nec- 
essary the railroad company should have kept any surplus 
or contingent fund to which to add the net profits. Any 
“other fund” meets all the requirements of the law. 

A construction fund is well known in railroad book- 
keeping. To this fund, which was made up in part of 
money borrowed and in part of the proceeds of land sales, 
this profit was added. This aggregate fund, of which the 
profits on which taxation is claimed constituted a part, 
made up a construction fund. Every requirement in the 
statute is shown to be fully met by which the undivided 
profits are rendered taxable. That this fund shall not be 
drawn on and consumed during the year is not required 
by the statute. To add to this additional qualification 
would be legislation and not construction, That the 
word “ undivided ” shall be interpreted to signify “ unex- 
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pended,” as contended for in the plaintiff’s brief, would 
be a violation of the expressed intent of the legislature. 
That the railroad company did not formally enter in its 
books.any portion of its assets as construction fund, does 
not relieve it from the taxation that the law imposes. 
G. A. JENKs, 
Solicitor- General. 
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| | n the Supreme oust of the Qrited pte 


| OCTOBER TERM, (887. 


GEORGE W. RaDFoRD, Assignee, &c., 
vs tm Equity. No. 763. 


AGNES FoLsoM, et al. 


MOTION TO DISMISS. 

In the above entitled cause it is hereby stipulated that the 
following are the facts, as shown by the Transcript of the 
Record filed herein, material to the appellee’s motion to dismiss 
the appeals, to wit : 

1. The first decree made and ‘entered of record by the Cir- 
cuit Court in this cause was made at the March Term, 1884, 
on April 2, 1884. It is called, in the record, an interlocutory — 
decree. The suit was one to foreclose a mortgage securing a 
number of alleged debts. As to the principal alleged debt, and 
some others, this decree dismissed the plaintiff’s bill upon the 
merits at plaintiff's costs. As to some other of said alleged 
debts, and as to matters contained in defendant’s cross bill, the 
cause was referred to a master to find certain matters and state 
certain accounts. The complainant on the same day, April 2, 
1884, prayed an appeal to this Court which was allowed on the 
same day. 

2. The second and last decree was rendered on the incoming 
of the Master’s Report, October 10, 1885, and after over-ruling 
exceptions thereto, and was among other things, a decree 
against complainant for $14,084.77. The next term of this 
Court thereafter, commenced October 12, 1885. | 

In said last decree, among other things is the following : 

“And the complainant prays an appeal from the foregoing © 
decree, which appeal is by the Court hereby allowed. 
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“And the penalty of the appeal bond, if the same is to operate 
as a supersedeas is fixed at dollars, but if the same 
is not to operate as a supersedeas then the penalty of the appeal 
bond is fixed at dollars.” 

3. February 8, 1886, there was filed in the office of the clerk 
of the Circuit Court, in said cause, an order made by Hon. 
James M. Love, one of the Judges of said court, fixing the 
amount of said appeal bond at $20,000, if for supersedeas, and 
at $2,000, if for costs only. Said order was made after the 
September Term, 1885, of the Court had terminated, and is 
dated at Chambers, at Keokuk, Iowa, January 29, 1885. This 
is probably a mistake as to the year, and should be 1886. 

4, March 27, 1886, complainant filed motion and petition to 
modify amount of appeal bond. 

5. June 8, 1886, pending said motion and petition, complain- 
ant filed with the clerk of said Circuit Court, an appeal bond, 
dated March 1, 1886, in the penal sum of $25,000, in accord- 
ance with said order of February 8, 1886, which bond had 
been approved by Judge Love, as a supersedeas bond. 

6. October 2, 1886, said motion and petition to modify amount 
of appeal bond were over-ruled bythe Court, on the ground 
that the case was then in the Supreme Court of the United 
States. 

7. No transcript of the record, under either of said appeals, 
was ever filed in this Court; nor was this cause ever docketed 
in this Court, under either of said appeals, until October 
15, 1886. , 

The record is very voluminous, containing nearly 2000 folios. 


December 6, 1887. 
H. H. TrRimBieE and 


JOSEPH G. ANDERSON, 
Counsel for Appellee. 

W. F. Sapp and 

Wa LTeErR H. Sirs, 


Attorneys for Appellant. 


Mu the Supreme Court 


OF THE UNITED STATES. 


OCTOBER THRM, 1887. 


> 


George W. Radford, assignee in bankruptcy of the 
estate and effects of Simeon Folsom and Frank 
Folsom, bankrupts. 

Appelant. 
vs. 


Agnes Folsom, administratrix of the estate and 
effects of Jeremiah Folsom, deceased Jonas B. 
Blake, administrator, de bons non of the 
estate and effects of Sarah M. Folsom, de- 
ceased, Agnes Folsom, Adele Folsom, Florence 

Folsom, eorge B. Folsom, Ward P. Folsom. f In Equity. 
Jonas B. Blake, guardian of Adele Folsom, 
Florence Folsom, and George B. Folsom, 
minors. Agnes Folsom, guardian of Ward P. 
Folsom, minor, Samuel F. Folsom, Rachael . 
L. Folsom, Lewis W. Ross, Zoe M. Ross, 
Edwatd W. Davenport, assignee in Bank- 
ruptcy of the estate and effects of Samuel F. 
Folsom, a bankrupt, ahd A. 8. Bryant. 


No. 763. 


Respondents. 


The motion of the respondents to dismiss the appeals and 
argument thereon. 


Now come the respondents above named and respectfully 
represent to the court as follows, to wit: 


That there were two decrees made by the Circuit Court in the 
above entitled cause, namely: 1. One at the March term, 1884, 
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on April 2, 1884. 2. One at the September term, 1885, on the 
tenth day of October, 1885. In the first decree the bill was, as 
to the major part of the matters in controversy, dismissed upon 
the merits at plaintiff's cost. In so far it was a final decree, and 
the complainant on the same day, April 2, 1884, prayed an 
appeal to this court which was allowed on the same day. No 
transcript of the record was filed in this court under this appeal 
until October 15, 1886, and-it was not docketed here until Oc- 
tober 15, 1886. 


In the second decree ail that remained of the bill was dis- 
missed at plaintiff’s cost, and there was a decree in favor of the 
defendants upon a cross bill. From this decree, also, the com- 
plainant, on the day it was made, October 10, 1885, prayed an 
appeal to this court which was on the same day allowed. No 
transcript of the record under this appeal was filed until Octo- 
ber 15, 1886; nor was this appeal docketed until October 15, 
1886. 

Wherefore the respondents move the court to dismiss each of 
said appeals for the following reasons, to wit: 

First. Because neither of said appeals have been duly pros- 
ecuted. 

Second. Because each of said appeals became null and void 
when the return term of this court passed without a transcript 
of record being filed in this court and the cause being docketed 
herein. 

Third. Because this court has no jurisdiction of either of said 
appeals. 

H. H. TRIMBLE, 
JOSEPH G. ANDERSON, 
FRANK HAGERMAN, 


Solicitors and Counsel for Respondents. 


ARGUMENT. 
Where an appeal is taken to this court, the transcript of the 
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record must be filed and the case docketed at the term next 
succeeding the appeal. : 

Edmonegon vs. Bloomshire, 7 Wall., 306, 309, 310. 

Hamilton vs. Moore, 3 Dallus, 371, 377. 

Blair vs. Miller, 4 Dallas, 21. 

Villabolis vs. United States, 6 How., 81, 90. 

Steamer Virginia vs. West, 19 How., 182, 183. 

Mesa vs. United States, 2 Black, 721, 722. 

Castro vs. United States, 3 Wall., 46, 49, 50. 

Mussina vs. Cavazos, 6 Wall., 355, 358. 

The Lucy, 8 Wall., 307, 309, 310. 

The 8. 8. Osborn, 105 .U S., 447, 451. 

Hilton ys. Dickinson, 108 U. S., 165, 168. 

The Tornado, 108 U. 8., 110, 117. 

State vs. Demarest, 110 U.8., 400, 401. 

Killian vs. Clark, 111 U.8., 784. 

Caillot vs. Deetken, 113 U. S., 215, 216. 


We shall not undertake to state at length all the cases above 
cited. It willsuffice to refer specially to one of them. _ 

Edmonson vs. Bloomshire, 7 Wall., 306, 309, 310, was a case 
where the transcript was not filed during the term next succeed- 
ing the allowance of the appeal, but it was filed afterwards. 
The case, when reached, having been fully argued on the merits 
by counsel on both sides, it was suggested from the bench that 
doubts were entertained by it as to the jurisdiction of the court, 
It was then argued in support of the jurisdiction by Mr. Stan- 
berry for the appeliant. The court dismissed the appeal bec:.use 
the transcript was not filed during the term next sicceeding 
the allowance of the appeal. Mr. Justice Miller delivered the 
opinion of the court. He said: ‘“‘ In the cases of Villabolos vs. 
United States, and United States vs. Curry, decided at the 
December Term, 1887, and especially in the latter case, it was 
held, on full consideration, that whether a case was attempted 
to be brought to this court by writ of error, or appeal, the 
record must be filed before the end of the term next succeeding 
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the issue of the writ or the allowance of the appeal, or the 
court has no jurisdiction of the case. This was repeated in the 
Steamer Virginia vs. West, Mesa vs. United States and United 
States vs. Gomez. 

“In Castro vs. United States, the same question was raised. 
The importance of the case, together with other considerations 
induced the court to consider the matter agaia at some length. 
Accordingly the present Chief Justice delivered an opinion, in 
the course of which the former cases are considered and the 
ground of the rule distinctly stated. 


‘Other cases followed that, and in Mussina vs. Cavazos 
decided at the term, the whole doctrine is again reviewed, and 
the rule placed distinctly on the ground that this court has no 
jurisdiction of the case unless the transcript be filed during the 
term next succeeding the allowance. of the appeal. The intel- 
ligibie ground of this decision is, that the writ of error and the 
appeal are the foundations of our jurisdiction, without which we 
have no right to revise the action of the Inferior Court; that 
the writ of error, like all other common law writs, becomes 
functus officio unless some return is made to it during the term 
of court to which it is returnable ; that the act of 1803, which 
first allowed appeals to this court, declared that they should ‘be 
subject to the same‘rules, regulations and restrictions, as are 
prescribed in law, in writs of error. These principles have 
received the unanimous approval of this court, and have been 
acted upon in a large number of cases not reported, besides 
several important cases not here mentioned. And the court 
has' never hesitated to act on this rule whenever it has ap- 
peared from the record that the case came within it, although 
no motion to dismiss was made by either party. In fact treat- 
ing it as a matter involving the jurisdiction of the court, we 
cannot do otherwise. : 


‘In the case of United States vs. Curry, Chief Justice Taney, 
answering the objection that the rule was extremely téchnical, 


a 


5 


replied, that nothing could be treated by this court as merely 
technical, and for that reason be disregarded, which was pre- 
scribed by congress as the mode of exercising the court's 
appellate jurisdiction. We make the same observation now, 
and add, that it is better, if the rule is deemed unwise or incon- 
venient, to resort to the legislature for its correction, than 
that the court should depart from its settled course of action 
for a quarter ol a century.” 


The other cases above cited show that this rule continues to 
be acted upon by this court, and it 1s now as well settled as any, 
rule can be. 


The application of this rule to the facts stated in the motion 
is plain. As to the first appeal taken April 2, 1884, over two 
years and six months, covering two full terms, elapsed before 
the appeal was docketed and: the transcript filed. As to the 
second appeal, over a year, covering the whole of the term of 
this court next succeeding the making of the decee and the 
allowance of the appeal, and some days of the beginning of the 
second term, elapsed before the appeal was docketed and the 
transcript filed. The decree was made and the appeal was 
allowed, October 10, 1885. The next succeeding term of this 
court began October 12, 1885. The appeal is subject to the 
same rules, regulations and restrictions as are prescribed in law 
in cases of writs of error. Rev. Stat. U.S., Sec. 1012. If it 
had been a writ of error, being less than thirty days before the 
October term, 1885, it would have heen returnable on the third 
Monday of that term. Rule, VIII, Sec. 5 So too, by Rule 
IX, Sec. 1. the decree having been rendered and the appeal 
taken less than thirty days before the term, it was the duty of 
the “appellant tu docket the case and file the record thereot 
with the clerk of this court within the first thirty days of the 
term” Under this rule the transcript of the recor. should have 
been filed in this court before November 12, 1885. It was not 
filed then or at any time during the October term 1885, and 


6 
not until October 15, 1886. It was then too late as to both 
appeals and both should be dismissed. 
Respectfully submitted. 


H. H. TRIMBLE, 

JOSEPH G. ANDERSON, 

FRANK HAGERMAN, 
Counsel for Respondents. 
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Grorce W. RapForD, Assignee, &c., 
v8. + Equity. No. 763. 


AaneEs Fo.Lsow, et al. 


ON MOTION TO DISMISS APPEALS. 


ARGUMENT IN REPLY. 


I. 
As To THE First APPEAL. 


1. In their argument counsel for appellant make the point 
that the first decree was not a final decree, and therefore not 
appealable. If this be so the motion to dismiss this appeal must 
be sustained. 

2. The first decree, of April 2, 1884, was, however, in part, 
a final decree. The suit was a foreclosure suit for several dis- 
tinct and independent debts. As to the principal debt this 
decree dismissed the plaintiff's bill, upon the merits, at. plain- 
tiff’s cost. In so far, it was final. An execution might have 
issued at once against the plaintiff thereon for costs, and it is 
expressly so directed in the decree. It finally and forever dis- 
posed of the claim of the complainant against the defendants 
upon the principal alleged debt, and nothing remained to be 
done in the cause as to such alleged debt. The fact that as to 
other separate, distinct and independent causes of action joined 
with this in the same bill there was not a final adjudication, 
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does not alter or affect the final character of this decree as to 
the alleged principal debt. As that distinguished jurist, Ben- 
jamin R. Curtis, says: “When a judgment at law is rendered 
on which execution can issue, that is final ; when the execution 
is put in force, that may deprive the party of his money.” 


Curtis on United States Courts, 74. ; 
He also states the same rule as to decrees in equity. ‘He 
says: “‘A decree in equity may be final without being complete. 


If it deprives the defendant of his property, or his money, 
finally, so far as regards that court, then he may appeal, 
although there remain certain things to be done in the case 
before it will be ended. * * * The decree may be final 
without being complete ; as, for instance, suppose a court of 
equity should require the defendant in a case to hand over the 
title deeds, or any other property for which the suit was brought, 
because the complainant is entitled to them, or because it 
adjudicates that he has a right to them, and it requires the 
respondent in equity to execute or give effect to that right, and 
pass the property over to his opponent, that is a final decree, 
although there may remain many things to be done in the 
cause.” 

Curtis on United States Courts, 77, 78; 

Forgay v. Conrad, 6 Howard, 201, 203, 204 ; 

Thompson v. Dean, 7 Wallace, 342, 345, 346 ; 

Stovall v. Banks, 10 Wallace, 583, 586. 


We submit that the first decree was a final decree and that 
the appeal therefrom should be dismissed for the reasons set 
forth in our former argument. 


Il. 
AS TO THE SECOND APPEAL. 


The point, as we understand it, made, by counsel for appel- 
lant as to this appeal, is that this appeal was not perfected until 
the security had been accepted. The cases cited by counsel 
upon this proposition are not in point as to the question of the 
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tume when a transcript must be filed in this court. Neither do 
they throw any light on the question as to when an appeal is 
considered as taken. The prior and subsequent decisions of 
this court show that the appeal is taken, and is a valid appeal, 
when it is allowed by the court, and that the transcript must 
be filed at the next term of this court, or it is too late. 

Edmonson v. Bloomshire, 7 Wallace, 306, 311, is precisely in 
point. In that case the transcript was filed in this court at the 
next term after the appeal bond was filed and approved, but not 
at the next term after the appeal was allowed. Miller, J., 
delivering the opinion of the court, said: “Two grounds are 
assigned as taking the case out of the rule we have stated.* 

“1: It is said that the appeal of 1860 was not perfected until 
the bond was given under the order of November 14, 1865, and 
that until this was done there was in fact no appeal which 
required the transcript to be filed. 

“The answer to this is, that the prayer for the appeal, and 
the order allowing it, constituted a valid appeal. The bond was 
not essential to it. It could have been given here, and cases 
have been brought here where no bond was approved by the 
court below, and the court has permitted the appellant to give 
bond in this court.f In the case of Seymour v. Freer,t the 
Chief-Justice says, that if, through mistake or accident, no tond 
or a defective. bond had been filed, this court would not dismiss 
the appeal, but would permit a bond to be given here. And in 
all cases where the Government is appellant, no bond is re- 
quired. It is not, therefore, an indispensable part of an appeal 
that a bond should be filed ; and the appeal in this case must be 
held as taken on the 26th day of May, 1860. * * * 

“The bond may be given with effect at any time while the 
appeal is alive. There is no question made in the present case 
about the — ee ' taken within time. It was taken in 


*Namely the rule that the transcript must be filed at the next term after the appeal is 
taken or the appeal becomes void. 
+Ex parte Milwaukee R. Co., 5 Wallace, 188. 


$5 Wallace, 822. 
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time. But the record was not filed in the court in time to 
save the appeal.” 

The second point made was that the order allowing the giving 
of the bond constituted a new appeal, but it was distinctly held 
by the court that the order made allowing the giving of bond 
and the actual giving of bond in pursuance thereof did not 
constitute a new appeal. 

In Peugh v. Dayis, 110 U. 8., 227, 228, the case of Edmonson 
v. Bloomshire, 7 Wall., 306, was cited and followed upon the 
point that a prayer for appeal in open court, and an order 
allowing it, constituted a valid appeal, and that the bond was 
_ not essential to the taking of the appeal. It was also pointed 

out that in the prior decisions of this court the words “per- 
fected” and “taken” were used interchangeably and were evi- 
dently intended to mean the same thing as “allowed.” 


So it has been held that where the appeal was allowed by 
the court while in session and acting judicially, at the term at 
which the decree was rendered, it constituted a valid appeal of 
which the appellee was bound ir law to take notice; and that 
neither a bond or citation was essential to the appeal or to the 
jurisdiction of this court. 


Dodge v. Knowles, 114 U.S., 430, 438. 
Railroad Co. v. Blair, 100 U. S., 662. 


The order for a supersedeas bond by Judge Love, January 
29, 1886, and the approval of a supersedeas bond by him sub- 
sequently, cannot affect the question as to when the appeal was 
taken and completed in this case, because this was all more than 
sixty days after the decree. The decree was rendered October 
10, 1885; sixty days thereafter would expire at latest, Decem- 
ber 10, 1885. The Judge of the Circuit Court had no power to 
take security to operate as a supersedeas after sixty days, 
although a justice of this court would have had such power, 
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but even that would only be in case the appeal was taken or 
perfected within sixty days. 


Revised Statutes U. 8., Sec. 1007. 
See Kitchen v. Randolph, 93 U. S., 86. 
Sage v. R. Co., 93 U. 8., 412, 416, 417. 


It follows tnat the transcript was filed too late and that both 
appeals should be dismissed. 
Respectfully submitted, 


H. H. TRIMBLE, 
JosEPH G. ANDERSON, 
Counsel for Appellees. 
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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1886. 


r [ ' *) 
No, 292. 33 


THE NORTH PENNSYLVANIA RAILROAD COMPANY, 
PLAINTIFF. IN: ERROR, 


US. 


THE COMMERCIAL NATIONAL BANK OF CHICAGO. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF PENNSYLVANIA. 


FILED SEPTEMBER 12, 1884. 


POmMUO ea Ss a Near ae 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1886. 


No. 292. - 


THE NORTH PENNSYLVANIA RAILROAD COMPANY, : 
PLAINTIFF IN ERROR, e 
THE COMMERCIAL NATIONAL BANK OF CHICAGO. : 
ae 
IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR <a 
THE EASTERN DISTRICT OF PENNSYLVANIA. a 
INDEX. Be 
Original. Print. = 
RO NE Bis Si ais sl eld Boe ena hae emma 1 1 ae 
NI cai csc pick: disk meine aidan annem vetinienli @eniininiat shennan eta Seeelbin 2 1 “= 
Proof of service of citation -.---. -.--. ---. ----~.--------- 5 Sage 2} 2 = 
Caption SERENE aE et SERRE ARI, PORE Re eee 3 2 < 
a i See aaa eres ‘selenlpcaiios 4 2 | 
Proof of service of summons- .--. .. ---. .--.---- --~+-- ---- ---. -. =. 4} 3 . 
SIO iid. ccatine aemen sciciniis eemnn quinine a ints 6 3 
Plea - bh bieibbtiad enn mumaigt oedied one 14 6 
Amendment to declaration -..-.. ...-. --.- ---- ----— ---~-- ---- ------ 15 6 
Minutes of trial. -..-- i hijein seks atsibe aes “sanien wil: gk went eacipaiee 17 7 
FOE cies cee ces on ee cnn erenne saan ene gns sees smemes coos 17 7 
PR: TOR: OW CRUE Sti oe ih se, ihe eck see semen een scene oa oe 18 7 
Submission of motion for new trial ---. .----- -.-. ---. -----. ---. ---- 19 7 
Order overruling motion for new trial --.---. --..— iin 19 8 
ia onan deere dk cigitig pei ten atin qereenh pans sen natant aemnnee 19 8 
BG of emoeptions 22a 2. e cts oa teen 00s ewe conan 20 8 
Evidence for plaintiffs -...-.--- ---- ---- -------- 20 8 
Drafts, November 7 and 14, 1877 ..-- cue babaaje 20 9 
Receipt, November 7, 1877- 22 9 
Rules relating to transportation...... --.. .--. ---. ---.---- ee 9 
Receipt, November 14, 1877 ~-. .--.-.--. --.------ -s-- ~ -- 29 10 
Rules relating to transportation - -.-.....— -.-- . 31 1] 


w. 


> ‘- 
» - me 
7 
x rie 
ee ee x 


LER, PRINTERS, WASHINGTON. 


ae ea 


“See See 
OSES Sa : 


Exhibit No. 


No. 
No. 


No. 


No. 
No. 


No. 
No. 


No. 
No. 


No. 


Testimony of George L. Otis ----- ------ ------ 
Paris Myrick .-... ...--- ---- ---- ~ ---- ---~-- 
Henry Bennett-- 
Wilson W. Sell 
Telegrams, J. and W. Blaker to Myrick, November 5, 1877_- 
Joint way bills and receipts 
Testimony of Wm. Harris, Jr. - 
Julian Blaker -..--. 
Exhibit A—Check of J. and W. Blaker, November 12, 1877- 


Thomas Harvey 
187—Letters of Otis to Case, November 7 and 
14, 1877 - 
120— Letter of Otis to Case, November 16, 1877- 
122—Telegram of Case to Otis, November 21, 


INDEX. 


_—_—-— 


B— ‘ es es 19, 1877_ 

Testimony of Geo. L. Otis (recalled) .--- .--- ---- ------ -.--- 

Evidence for defendant .... .--. ------ -s-. ----.-- ---- ------ ---- 

Testimony of Samuel C. Case -_---- ---. ---- ---- ------ ---- 

: Ellis Clark. .--..-. .--- " ae 
David S. Grafley ....— .._. -..... s..--- .--- on 


ee ee) 


BE kc cibkannn veka weedne dmen news 


2) SEN ee eee 


125—Telegram of Case to Otis, November 26, 


1877_ 


1283—Telegram of Otis to Case, November 21, 
1877 ..-. 
141—Letter of Case to Otis, November 21, 1877- 
124—Telegram of Otis to Case, November 26, 


126—Telegram of Otis to Case, November 26, 


BOE acid sineimialnnn a cin capil een eres 


26, 1877 


27, 1877 


-—c m2 oe 


138—Letter of Otis to Case, November 26, 1877_ 
127—Telegram of Case to Huggard, November 
128—Telegram of Huggard to Case, November 
. 1483—Telegram of Case to freight agent, Novem- 
per 26, 1677 wc us cet 


. 129—Telegram of Otis to Case, November 26, 
. 130—Telegram of Case to freight agent, Novem- 
ber 26, 1877 
. 181—Telegram of Case to Otis, November 27, 


BEE Sica kis sa Wiakicalin dines Sw 4 wc 


1877 


. 188—Telegram of Case to Otis, November 27, 
POET srsikinin bie teen ations 
. 184—Telegram of Utis to Case, November 30, 


. 182—Telegram of Otis to Case, November 27. 


—s2 SCF @ereew wees SS we- ae +o 


No, 121—Letter of Case to Otis, December 8, 1877- 


ONE iii tictik aii dials Weakness icles bine 
No. 135—Telegram of Otis to Case, December 4, 
od Se ; 
No. 189—Letter of Otis to Case, December 4, 1877- 


Original. 
36 


Print. 
12 
18 
29 
33 
40 
43 

~ 60 
65 
72 
73 
73 
73 
74 


91 


95 
95 


" 4 re 7 . - « a wa S - 7 
. : ~ . ha’ Ce eine + . be ys . at peas 
: eae iin Be AR gs thee aap Tal Upon thant ae NSE Dae ae PAS ot ae ye by 
3 Bh ae Ree eR Oe BA DUES SA OO REN ERO AI RU CaP OER 2 ah) Sy aR BtoB 2h atte 
5 a Pa, Rye Cae eke Sie ee ee Se ee yar We < ee “eran. 
se EPO LE eg Oe SN EY 7, Om ay m . bots 3 eee 


INDEX. 


Exhibit No. 142—Letter of Case to Otis, December 17, 1877_ 
No. 140—Letter of Otis to Case, December 26, 1877- 

No. 146—Draft Second National Bank, Philadelphia, 
November 16, 1877 _----_.------ ------ 

No. 147—Envelope addressed to Case, Nov. 18, —— 

No. 148—Envelope addressed to bank, Nov. 14, —— 

No. 149—Envelope addressed to bank, Nov. 27, —— 

No. 150—Envelope addressed to bank, Dec. 4, —— 
C—Receipt of Huggard to Blaker, November 19, 

RIOT Nicnireie ee neiecnntn pean eatinaialcliia sarin cine we 
D—Statement of sales of cattle for Blaker & Bro., 
November 12, - ss sisielnecisieneenitbeapcbicioni edicts tehemiat 

Statement of sales of cattle for Blaker & Bro., 

November 19, 1878_---. ~~. ---- -------- -..-- 

Account of Blaker & Bro. with bank, 1877_ _-- 

3 Testimony of Solomon Levi---------- ---- ------ ---- ------ 
SIS oink cones we ne nad cect 
IE TE bnitig n.ncaw Saas Sc neds 
James Anderson -_..~. ‘eis 


ane. TUES on kk iin is ses ee 

. Alfred M. Fuller_..-....-. ..-- 
CRAreC 00 JULY oes cares cee noes cwwen scecain oncs enue cous = 
Bond -.-~~-- ---- sienneipiaitacpiebiiabti conta Se sind, dioeneih elldabiaad dak sei 


See SIRE So io. sc cktintee dca dite Shae edag bwed <i ene 


Original. 
248 
249 


Print. 


96 
96 


97 
77 
97 
97 
97 


98 


98 


98 

99 
100 
101 
101 
104 
106 
109 
111 
111 


2 ET A IN ee mE ln AP 8 


; 
i 
Hf. 


°*% 


NORTH PENN. R. R. CO. VS. COMMERCIAL NAT. BANK, CHICAGO. 1 


1 UNITED STATEs, \ ak 
Eastern District of Pennsylvania, { ~~ * 


The President of the United States to the judges of the circuit court 
of the United States in and for the eastern district of Pennsyl- 
vania, Greeting: 

Because that in the record and process and also in the renderin 
of judginent in a suit before you, between The Commercial Nationa 
Bank of Chicago, a corporation located and carrying on business in 
the State of Illinois, plaintiff, and the North Pennsylvania Railroad 
Company, a corporation located and carrying on business in the 
State of Pennsylvania, defendant in a plea of trespass on the case, 
a manifest error has intervened, to the great damage of the said 
The North Pennsylvania Railroad Company, as in its complaint 
has been stated, and as it is just and proper that the error, if any 
there be, should be corrected in due manner, and that full and 
speedy justice should bedone tothe parties aforesaid in this behalf, you 
are hereby commanded that if judgment thereof be given, then, 
under your seal, you do, distinctly and openly, send the record and 
process in the suit aforesaid, with all things concerning them and 
this wrjt, so that you have the same before the honorable the jus- 
tices of the Supreme Court of the United States, sitting at Washing- 
ton, D. C., on the second Monday of October next, that, the record 
and process aforesaid being inspected, they may cause to be done 
thereupon what of right oughs to be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at Philadelphia, this first 
day of July, A. D. one thousand eight hundred and eighty-four, 
and in the one hundredth and eighth year of the Independence of 
the United States. 

[Seal U..S. Circuit Court, E. D. Pennsylvania. ] 

; SAMUEL BELL, 

Clerk of the Circuit Court U. S. 


2 THE UNITED StaTES OF AMERICA, 8S: 


To the Commercial National Bank of Chicago, a corporation located 
and carrying on business in the State of Illinois, Greeting : 

You are hereby cited and admonished to be and appear ata 
Supreme Court of the United States to be holden at Washington 
on the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the cireuit court of the United Staves 
for the eastern district of Pennsylvania, in the third cireuit, wherein 
The North Pennsylvania Railroad Company, a corporation located 
and carrying on business in the State of Pennsylvania [is] plaintiff 
and vou are defendant in error, to show cause, if any there be, 
why the judgment rendered against said plaintiff in error, as in said 
writ of error mentioned, shall not be corrected and why speedy jus- 
tice should not be dune to the parties in that behalf. 

Witness my hand this first day of July, in the year of our Lord 
one thousand eight hundred and eighty-four. 


WM. BUTLER, Judge. 
1-292 | 
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23 I accept service of the within and request the clerk of the 
Supreme Court to enter my appearance for the defendant in 
error. 


July 11, ’84. 
WAYNE MacVEAGH. 


UniTep States OF AMERICA, | 
Eastern District of Pennsylvania, | 


3 In the Circuit Court of the United States in and for the East- 
ern District of Pennsylvania, in the Third Circuit. 


THE ComMERCIAL NaTIONAL BANK OF CHICAGO, a Corporation 
Located and Carrying on Business in the State of Illinois, 
vs. 
THE NortH PENNSYLVANIA RAILROAD Company, a Corporation 
Located and Carrying on Business in the State of Pennsylvania. 


Pleas and proceedings before the honorable the Judges of the circuit 
court of the United States in and for the eastern district of 
Pennsylvania, in the third circuit, of April session, 1883, No. 36. 


It is thus contained : 


Be it remembered that on the 28th day of March, A. D. i883, 
The Commercial National Bank of Chicago, by its attorney, Wayne 
McVeagh, Esq., comes into court here and sues furth therefrom a 
writ of summons against The North Pennsylvania Railroad Com- 
pany, which, with the endorsement and return thereto, is in the 
words and figures following, to wit: 


4 UnitTEp STATES, 
Eastern District of Pennsylvania, 


The President of the United States to the marshal of the eastern dis- 
trict of Pennsylvana, Greeting: 


We command you that you summon The North Pennsylvania 
Railroad Company, a corporation located and carrying on business 
in the State of Pennsylvania, late of your district, if it may be found 
therein, so that it be and appear before the judges of the circuit court 
of the United States in ard for the district of Pennsylvania, of the 
third circuit, at a session of the same court to be holden at Phila- 
delphia on the first Monday of April next, to answer to The Com- 
mercial National Bank of Chicago, a corporation located and carry- 
ing on’ business in the State of Illinois, in a plea of trespass on the 
case ; and have you then jand] there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 


‘Supreme Court of the United States, at Philadelphia, this 25th day 


of March, A. D. 1883, and in the 107th year of the Independence of 


« the United States. 


[sRar.. ] SAMUEL BELL, 
Clerk of Circuit Court U. S. 
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43 [Endorsed :] No. 36. . Circuit court. April session, 1883. 

The Commercial National Bank of Chicago vs. North Penn- 
sylvania Railroad Co. Summons. Case. Returnable on the 
first Monday of April next. Wayne MacVeagh, attorney for plain- 
tiff. Returned & filed April 5, 1883. 


PuiLapDA., April 1, 1883. 


We hereby accept service of the within writ and request the clerk 
to enter our appearance for the defendant company. : 
JAMES E. GOWEN, 
WM. ROTCH WISTER, 


For Def’ts, 
Per W. R. W. 
To Samuel Beli, Esq., clerk of C. C. of U.S. 
D And afterwards, to wit,on the 17th day of April, A. D. 1883, 


the plaintiff, by its attorney, Wayne MacVeagh, Esq., comes 
into court here and files iis declaration, which, being read, Is as fol- 
lows, to wit: 


6. EASTERN DISTRICT OF PENNSYLVANIA, 88°: 


Circuit Court of the U.S. April Sessions, 1883. 


CoMMERCIAL NATIONAL BANK OF CHICAGO ) 
vs. No. 36. 
THE NortH Penna. RAILROAD CoMPANY. 


The North Pennsylvania Railroad Company, a corporation located 
and carrying on business in the State of Pennsylvania, was sum- 
moned to answer the Commercial National Bank of Chicago, a cor- 
poration located and carrying on business in the State of illinois, of 
a plea of trespass on the case; whereupon the said plaintiff, by Wayne 
MacVeagh, its attorney, complains for that— 

Whereas the said plaintiff heretofore, to wit, on the llth day of 
November, A. D. 1877, to wii, at Philadelphia, in the State of Penn- 
sylvania and district aforesaid, was lawfully possessed as of its own 
property of certain goods ard chattels, to wit, 202 live cattle of the 
kind and description known as beef cattle, weighing 240,000 pounds, 
of great value, to wit, of the value of $30,000, lawful money of the 

United States of America, and being so possessed the said 
7 plaintiff afterwards, to wit, on the day and year last above 

mentioned, in the district aforesaid, casually lost the said 
cattle out of its possession, and the same afterwards, to wit, on the day 
and year last aforesaid, at the district aforesaid, came into the pos- 
session of the said defendant by finding, yet the said defendant, well 
knowing the said goods and chattels, to wit, the said live cattle, to 
be the property of the said plaintiff, and of right to belong and ap- 
pertain to it, but contriving and fraudulently intending craftily and 
subtly to deceive and defraud the said plaintiff in this behalf, hath 
not as yet delivered the said goods and chattels, to wit, the said live 
cattle, or any of them or any part thereof to the said plaintiff, though 
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often requested so to do, and’ hath hitherto refused so to do, and 
afterwards, on the day and year last aforesaid, at the city and State 
aforesaid, converted and disposed of the said cattle to its own use. 
And also for that whereas the said plaintiff heretofore, to wit, on 
the 18th day of November, A. D. 1877, to wit, at Philadelphia, 
8 in the State of Pennsylvania and district aforesaid was law- 
fully possessed as of its own property of certain other goods 
and chattels, to wit, 202 live cattle of the kind and description 
known as beef cattle, weighing 260,000 pounds, -of great value, to 
wit, of the value of $40,000, lawful money of the United States of 
America, and being so possessed the said plaintiff afterwards, to wit, 


on the day and year last above mentioned, in the district last above 


mentioned, casually lost the said goods and chattels, to wit, the said 
live cattle, out of his possession, and the same afterwards, to wit, 
on the day and year last aforesaid, at the district aforesaid, after- 
wards came to the possession of the said defendant by finding; yet 
the said defendant, well knowing the said goods and chattels, to wit, 
the said live cattle, to be the property of the said plaintiff, and of 
right to belong and appertain to it, but contriving and fraudulently 
intending craftily and subtly to deceive and defraud the said plain- 
tiff in this behalf, hath not as yet delivered the said goods and 

chattels, to wit, the said live cattle, or any or either of them 
9 or any part thereof, to the said plaintiff, though often re- 

quested so to do, and hath hitherto refused so to do,-and also, 
to wit, at the district aforesatd, converted and disposed of the said 
live cattle to its own use. 

And also for that whereas the said defendant, before and at the 
time of making its promise and undertaking next hereinafter men- 
tioned, was a common carrier for goods and chattels for hire on and 
by its cars and railway from Bethlehem, in the State of Pennsylva- 
nia, to the city of Philadelphia, in the said State, to wit, in the 
eastern district of Pennsylvania aforesaid; and the said defendant, 
being such carrier, afterwards, to wit, on the 10th day of November, 
1877, in the district aforesaid, received from one Paris Myrick, 
through the Lehigh Valley Railroad Company, certain goods and 
chattels, to wit, 202 live cattle of the kind and description known 
as beef cattle, weighing 240,000 pounds. of great value, to wit, of the 
value of $30,000, lawful money of the United States of America, to 

be delivered by the said defendant (in consideration of a cer- 
10 tain hire and reward in that behalf paid by said Paris My- 
rick), at Philadelphia, to the order of said Paris Myrick. 

And afterwards, to wit, at the day and year aforesaid, in the dis- 
trict aforesaid, the said Paris Myric, by indorsement on a certain 
draft, receipt, or bill of lading held by him for the said live cattle, 
for a valuable consideration paid to him by the plaintiff, to wit, for 


the sum of $12,287.57, lawful money of the United States of America, 
ordered and directed the said 202 live cattle to be delivered to the 


plaintiff, whereof the defendant had notice; whereupon it became 


_ and was the duty of the defendant to deliver to the plaintiff at 


Philadelphia, in the eastern district aforesaid, the aforesaid goods 
and chattels, to wit, 202 live cattle of the value aforesaid, in accord- 
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ance with the order and direction of the said Paris Myrick, and ac- 
cording to the terms of the said bill of lading; yet the said defend- 
ant did not perform their said duty in the premises, but wholly 
neglected and refused to perform the same, and delivered, or caused 

to be delivered, the said live cattle to certain parties other 
11 than the plaintiff, to wit, toJ. Blakerand W. Blaker, without 

the order, permission, or consent of the plaintiff, whereby the 
said cattle and the saia sums of money advanced by the plaintiff 
upon the said bill of lading for the same were wholly lost to the 
plaintiff. 

And also for that whereas the said defendant, before and at the time 
of making its promise and undertaking next hereinafter mentioned, 
was a common carrier for goods and chaitels for hire on and by its 
cars and railway from Bethlehem, in the State of Pennsylvania, to 
the city of Philadelphia, in the said State, to wit, in the eastern dis- 
trict of Pennsylvania, aforesaid; and the said defendant, being such 
carrier, afterwards, to wit, on the 17th day of November, 1877, in 
the district aforesaid, received from one Paris Myrick, through the 
Lehigh Valley Railroad Company, certain goods and chattels, to 
wit, 202 live cattle of the kind and description known as beef 
cattle, weighing 260,000 pounds, of great value, to. wit, of the value 

of $30,000, lawful money of the United States of America, 
12 to be delivered by the said defendant (in consideration of a 

certain hire and reward in that behalf 2m the said Paris My- 
rick paid), at Philadelphia, to the order ‘of the said Paris Myrick ; 
and afterwards, to wit, at the day and year aforesaid, in the district 
aforesaid, the said Paris Myrick, by indorsement on a certain draft, 
receipt, or bill of lading held by him for the said live cattle, for a 
valuable consideration paid to him by the plaintiff, to wit, for the 
sum of $12,448.12, lawful money of the United States of America, 
ordered and directed the said 202 live cattle to be delivered to the 
plaintiff, whereof the defendant had notice; whereupon it became 
and was the duty of the defendant to deliver to the plaintiff, at 
Philadelphia, in the eastern district aforesaid, the aforesaid goods 
and chattels, to wit, 202 live cattle of the vaiue aforesaid, in accord- 
ance with the order and direction of the said Paris Myrick and 
according to the terms of the said bill of lading; yet the said defend- 

ant did not perform their said duty in the premises, but wholly 
13 neglected and refused to perform the same and deliver, or 

cause to be delivered, the said live cattle to certain parties 
other than the plaintiff, to wit, to J. Blaker and W. Blaker, without 
the order, permission, or consent of the plaintiff, whereby the said 
cattle and the said sum of money advanced by the plaintiff upon 
the said bill of lading for the same were wholly lost to the plaintiff. 

The damage of the said plaintiff [is] fifty thousand dollars, and 


thereupon it brings its suit. 
WAYNE MacVEAGH, 
Pro Pl’ff. 


Endorsed: No. 36. April sessions, 1883. Circuit court of the U.S. 
Commercial National Bank of Chicago vs The North. Penna. R. R. 


6 THE NORTH PENNSYLVANIA RAILROAD COMPANY VS. 


- Co: Narr. Enter rule to plead in eight days or judgment sec reg. 


Wayne MacVeagh, pro pl’ff. April 17,1883. ‘To clerk C.C. of U.S. 


Filed April 17, 1883, MacVeagh. | 


14 And afterwards, to wit,on the 24th day of May, A. D. 1883, 

the defendant, by its attorneys, W. Rotch Wister and James 
E. Gowen, Esquire, comes into court here and files its plea, which, 
being read, is as follows, to wit: 


C. C. of U. S., April sessions, 1883. 


COMMERCIAL NATIONAL BANK OF CHICAGO 
vs. No. 36. 
Tue NortH PENNSYLVANIA RAILROAD COMPANY. 


And now, to wit, May 21, 1883, the said defendant, by A. Rotch 
Wister and James E. Gowen, its attorneys, comes and defends the 
wrong,d&c., and says that it isnot guilty of the grievance above laid to 
its charge in manner or form as is alleged. 


(Endorsed:) No. 36. April session, 1883. ©. C.of U.S. Com- 
mercial National Bank of Chicago vs. North Penna. R. R. Co. Plea. 
Filed May 24, 1883. Wister, Gowen, for def’t. 


15 And afterwards, to wit, on the 22nd day of April, A. D. 

1884, the plaintiff, by its attorney, comes into court here, and 
leave of the said court being first had and obtained, filed its amend- 
ment to the narr., which, being read, is as follows, to wit : 


C.C.U.8. April Sess., 1883. 


CoMMERCIAL NATIONAL BANK OF CHICAGO 
U8. No. 36. 
NortTH PENNSYLVANIA RAILROAD COMPANY. 


And now, April 22nd, on motion of Wayne MacVeagh for, plain- 
tiff, the court grant the plaintiff leave to amend the narr. and the 
other portions of the record in this case so that the names and de- 
scriptions of the parties may be as follows: : 

Commercial National Bank of Chicago, a corporation incorporated 
under the national banking act,and whose location and place of busi- 
ness is in the State of Illinois, and which is a corporation citizen of 
said State, plaintiff, vs. The North Pennsylvania Railroad Company, 
a corporation chartered and doing business under the laws of the 

State of Pennsylvania, and which is a citizen of said 


16 State, defendant. 
WAYNE MacVEAGH, 
For Plaintiff. 


[Endorsed :] C.C. U.S. 36. April sessions, 1883. Commercial 

National Bank of Chicago vs. North Pennsylvania Railroad Com- 

any. Rule to amend narr. Filed, by leave of court, April 22, 1884. 
MacVeagh. | 
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17 And thereupon it is ordered that a jury come to try the 
issue joined in this case. : 


And afterwards, to wit, on the 22d day of April, A. D. 1884, come 
the parties aforesaid, and the jurors of the jury aforesaid being called 
likewise come, to wit, 1, Henry B. Blanchard; 2, Joseph Broadbent; 
3, James C. Biddle; 4, William M. Slaymaker; 5, Hugh N. Coxe; 
6, Thomas C. Price ; 7, Samuel McMullen; 8, John Belsterling, jr. ; 
9, Adam M. Leidich; 10, Francis Yundt; 11, James H. Woodburn; 
12, John H. Uhrich, who are duly empanelled, returned chosen, 
tried, and sworn or affirmed to speak the truth, &c., in the issue 
joined in, this case. 


‘And afterwards, to wit, on the 23d day of April, A. D. 1884, the 
jurors aforesaid, upon their oaths or affirmations aforesaid, respect- 
ively do say that they find for the plaintiff and assess the damages 
at thirty-four thousand two hundred and seventy-one ;4, dollars 
($34,271.41). 


18 And afterwards, to wit,on the 26th day of April, A. D. 

1884, the defendant, by its attorneys, come into our said court 
here and move the court for a new trial, and file the following reasons 
therefor, to wit: 


Circuit Court of the United States for the Eastern District of Penn- 
sylvania. April Sess., 1883. 


THE COMMERCIAL NATIONAL BANK OF re 
No. 36. 


v8. 
THE NortH Penna. R. R. Co. 


And now this 26th day of April, A. D. 1884, the defendant moves 
the court to grant a new trial in the above-entitled cause and speci- 
fies the following reasons therefor : 

Because the learned judge erred in instructing the jury “ that the 
plaintiff, upon the facts as presented by both sides, is entitled to 
your verdict for the amount of his claim.” 

| JAMES E. GOWEN. 
WILLIAM ROTCH WISTER. 


(Endorsed :) C. C. of the United States, E. D. of Penna. No. 36. 
April sess., 1883. The Commercial Nat. Bank of Chicago v. The 
North Penna. R. R. Co. Motion for a new trial. Filed April 26, 
1884. James E. Gowen, Wm. Rotch Wister. 


19 And afterwards, to wit, on the 18th day of June, A. D. 1884, 

come the parties aforesaid, by their attorneys: aforesaid, and 
this cause being called for argument on motion for a new trial, and 
having been argued by counsel for the respective parties, and the 
court not being fully advised in the premises takes further time to 
consider thereof. ' 
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And afterwards, to wit, on the 24th day of June, A. D, 1884, come 
the parties aforesaid, by their attorneys aforesaid, and the court 
being now fully advised in the premises, it is ordered that the mo- 
tion for a new tria! be denied and judgment entered on the verdict 
in favor of plaintiff and against the defendant. 

Whereupon judgment is entered accordingly. 


20 | Bill of Exceptions. 


Be it remembered that in the term of April, A. D. 1883, came the 
Commercial National Bank of Chicago into the circuit c’t of the U. 
S. for the eastern district of Pennsylvania and impleaded The North 
Pennsylvania Railroad Company in a certain plea of trover and 
conversion, &c., in which the said Commercial National Bank of 
‘Chicago, declared prout narr., and the said North Pennsylvania 
Railroad Company pleaded prout pleas, and thereupon issue was 
joined between them. 


And afterwards, to wit, at a session of said court, held at the dis- 
trict aforesaid, before the Honorable Wm. Butier, one of the judges 
of the said court, on Tuesday, the twenty-second day of April, A. D. 
1884, the aforesaid issue between the said parties came to be tried 
by ajury of the said district, for that purpose duly impannelled 
(prout list of jurors), at which day came as well the said plaintiff as 
the said defendant, by their respective attorneys, and the jurors of 
the jury, aforesaid impannelled to try the said issues, being also 
called, came and were then and there in due manner chosen and 
sworn, or affirmed, to try the said issue; and upon the trial the 
counsel of the said plaintiffs, 1o maintain the issue raised upon his 
part, offered in evidence the following drafts, two in number, and 
the documents accompanying the same, as follows: 


$12,287.57. CuicaGo, Nov. 7th, 1877. 


Pay to the order of George L. Otis, cashier, twelve thousand two 
hundred and eighty-seven ;°;5 dollars, value received, and charge 
the same to account of— f 

PARIS MYRICK. 

To J. & W. Blaker, Newtown, Bucks Co., Pa. 


Endorsed: Pay First National Bank, or order, for account of 
Commercial National Bank of Chicago. Geo. L. Otis, cashier. Pre- 
sented for acceptance & duly protested Nov. 27, 1877. 

21 $12,448.12. CuicaGo, Nov. 14, 1877. 


Pay to the order of Geo. L. Otis, cashier, twelve thousand 
four hundred & forty-eight ~,; dollars, value received, and charge 


same to account of— | 
PARIS MYRICK. 
To J. & W. Blaker, Newtown, Bucks Co., Pa. 
Endorsed; Pay First National Bank, or order, for account of 


Commercial National Bank of Chicago. Geo. L. Otis, cashier. Pre- 
sented for acceptance & duly protested November 27, 1877. 
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22 New form, 392, 8-22-7, 5,000, R. B. & Co. 
sae “i 


MICHIGAN CENTRAL RAILROAD COMPANY, 
CHICAGO STATION, Nov. 7th, 1877. 


Received from Paris Myrick in apparent good order. Consigned 
to order Paris Myrick. 
Notify J. & W. Blaker, Philadelphia, Pa. 


Articles. Marked. Weight or measure. 


Two hundred & two (202). Cattle. 240,000. 
Advanced charges, $12.00. 


Marked and described as above (contents and value otherwise un- 
known), for transportation by the Michigan Central Railroad Com- 
pany tothe warehouse at * * * 

Notice.—See rules of transportation on the back hereof. 


Use separate receipts for each consignment. 
WM. GROGAN, Agent. 
B. 


23 This company will not hold itself responsible for the accu- 
racy of these weights as between buyer and seller; the ap- 
proximate weight having been ascertained by track scales, which is 
sufficiently accurate for freighting purposes, but may not be strictly 
correct as between buyer and seller. 
This receipt can be exchanged for a through bill of lading. 


24 7 Notice. 
| Rules relating to transportation. 


The corporation will not receive or carry any bank bills, drafts, 
notes, deeds, contracts, or other writings, or be responsible for their 
loss or injury. 

No conductor or other agent of the corporation is authorized to 
take charge of bank-notes, money, or other valuable papers or things 
for or account of the company, or to receive any perquisite or re- 
ward, for himself or for the company, on or for such articles. 

3. No gold or silver coin or bullion, or manufactured articles of 
gold or silver, jewels, watches, pictures, plated articles, siatuary, 
musical instruments, glass, silks, or laces will be carried by the cor- 
poration, for the loss of which it will be responsible, unless with 
such articles, when delivered, is also delivered a memorandum, in 

writing, stating the character and kind of articles and their 
25 value, and unless a proper extra price for the carriage and 
responsibility for such articles be paid. 

4, Gunpowder, friction matches, and combustible: articles of any 
description will not be taken on any terms, and if found secreted 
or among other goods they will be forfeited or destroyed, and in 
case of damage the shipper or consignor will be held liable there- 
for. : 


2—292 


aero > BRS wy 


POCA OP POLLED ALLIEC PLEDGES. LI LLOAB EN ALLE ELLE ABBEY EE BB PEER BON EEE IE BATENE BERS EAE EOE AP CIPS BNE SOREN ANE TAGV TiaN he Ree trew ies = " —_ 
a 42 7 we . se onc ys" ~ aa" a " nee STEN S ps es De X - ba se 


10 THE NORTH PENNSYLVANIA RAILROAD COMPANY VS. 


5. Articles will not be received for transportation unless properly 
packed in suitable casks, boxes, bales, or packages, and each must 
be well and clearly marked with the name of the consignee and of 
the station where they are to be delivered, otherwise they will not 
be receipted for, in which case no damages for the loss or miscar- 
riage will be paid. The company will in no case be responsible for 
loss, injury, or damage which might have been avoided by skillful 

and more careful and sufficient packing, or which occurs 
26 without the negligence or fault of the company or its agents. 
All property is subject to cooperage when necessary. 

Goods in bundles will not be considered as properly packed, and 
the company will not be responsible for any loss of parts or of the 
whole of such packages. 

No allowance for deficiency of lemons, oranges, or other fruit if 


not covered with canvass will be made. 


6. The corporation will not be liable for property unless receipted 
for by a duly authorized agent, and the destination of the property 
cairrnot be changed after being loaded in the car. 

7.. The corporation will not be responsible for damage occasioned 
by delays from storms, accidents, or other unavoidable causes, or by 
by the decay or injury of perishable articles, or from injury to prop- 
erty produced by frost, heat, or the elements. Perishable property 

must always be prepaid. 
27 8. The corporation will be liable as warehouse men only 
for property while in their storehouse. 

9. Storage at customary rates will be charged for all property not 
taken from the warehouse within one day after arrival. 

10. The company will not be responsible for loss or injury hap- 
pening or occasioned by unruly or vicious horses, cattle, swine, or 
sheep, nor for accidents to the same when the agents of the company 
are not in fault in loading or unloading the same. 

11. Goods or property consigned to any place off the company’s 
line of road or to any point or place beyond its termini will be sent 
forward by a carrier or freightman, when there are such, in the 
usual manner, the company acting for the purpose of delivery to 
such carrier as the agent of the consignor or consignee, and not as 

carriers. The company will not be liable or responsible 
28 for any loss, damage, or injury to the property after the same 
shall have been sent from any warehouse or station of the 
company. 
29 New form, 392, 8-22-77, 5,000, R. B. & Co. 
ee B.” 
MICHIGAN CENTRAL RAILROAD CoMPANY, 


CuicaGco Station, Nov. 14th, 1877. 


Received from Paris Myrick in apparent good order. Consigned 
to order Paris Myrick. 
Notify J. & W. Blaker, Philadelphia, Pa. 
Articles. Marked. Weight or measure. 
Two hundred & two (202). Cattle. 260,000. 


Advanced charges, $13.00. 


ad 
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Marked and described as above (contents and value otherwise un: 
known) for transportation by the Michigan Central Railroad Com- 
pany to the warehouse at * * * 

Notice.—See rules of transportation on the back hereof. 


Use separate receipts for each consignment, 
WM. GEOGAN, Agent. 
B. : 


30 This company will not hold itself responsible for the ac- 
curacy of these weights as between buyer and seller, the 
approximate weight having been ascertained by track scales, which 
is sufficiently accurate for freighting purposes, but may not be strictly 
correct as between buyer and seller. 
This receipt can be exchanged for a through bill of lading. 


ol Notice. 
Rules relating to transportation. 


The corportation will not receive or carry any bank bills, drafts, 
notes, deeds, contracts, or other writings, or be responsible for their 
loss or injury. 

No conductor or other agent of the corporation is authorized to 
take charge of bank-notes, money, or other valuable papers or things 
for or on account of the company, or to receive any perquisite or 
reward, for himself or for the company, on or for such articles. 

3. No gold or silver coin or bullion or manufactured articles of 
gold or silver, jewels, watches, pictures, plated articles, statuary, 
musical instruments, glass, silks, or laces will be carried by the cor- 
poration for the loss of which it will be responsible, unless with such 

articles, when delivered, is also delivered a memorandum in 
32 writing stating the character and kind of artieles and their 

value, and unless a proper extra price for the carriage and 
responsibility for such articles be paid. 

4. Gunpowder, friction matches, and combustible articles of any 
description will not be taken on any terms, and if found secreted or 
among other goods they will be forfeited or destroyed, and in case 
of damage the shipper or consignor will be held liable therefor. 

5. Articles will not be received for transportation unless properly 

acked in suitable casks, boxes, bales, or packages, and each must be 
well and clearly marked with the name of the consignee and of the 
station where they are to be delivered, otherwise they will not be 
receipted for, in which case no damages for the loss or miscarriage 
will be paid. The company will in no case be responsible for loss, 
-injury, or damage which might have been avoided by skillful 
33 and more careful and sufficient packing, or which occurs 
without the negligence or fault of the company or its agents. 

All property is subject to cooperage when necessary. 

Goods in bundles will not be considered as properly packed, and 
the company will not be responsible for any loss of =~ or of the 
whole of such packages. 
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No allowance for deficiency of lemons, oranges, or other fruit if 
not covered with canvass will be made. 

6. The corporation will not be liable for property unless receipted 
for by a duly authorized agent, and the destination of the property 
cannot be changed after being loaded in the car. 

The corporation will not be responsible for damage occasioned by 

delays from storm, accidents, or other unavoidable causes, or 
34 by the decay or injury of perishable articles, or from injury 

to property produced by frosts, heat, or the elements. Perish- 
able property must always be prepaid. 

8. The corporation will be lable as warehouse men only for prop- 
erty while in their storehouse. 

9. Storage at customary rates will be charged for all property not 
taken from the warehouse within one day after arrival. 

10. The company will net be responsible for loss or injury hap- 
pening or occasioned by unruly or vicious horses, cattle, swine, 
or sheep, nor for accidents to the same when the agents of the com- 
pany are not in fault in loading or unloading the same. 

11. Goods or property consigned to any place off the company’s 
line of road, or to any point or place beyond its termini will be sent 

forward by a carrier or freightman, when there are such, in 
30 the usual manner, the company acting for the purpose of de- 
livery to such carrier as the agent of the consignor or con- 
signee, and not as carriers. The company will not be liable or re- 
sponsible for any loss, damage, or injury to the property after the 
same shall have been sent from any warehouse or station of the com- 


pany. 
36 And thereupon the counsel fer the plaintiff called as a 


witness GEORGE L. OrT!Is, who testified as follows, after having 
been duly sworn. 


By Mr. MacVeEaGu: 


Q. You were, in 1877, the cashier of the Commercial National 
Bank of Chicago? 

A. Yes, sir. 

Q. That is a national bank of long standing in that city? 

A. Yes, sir. 

Q. How old? 

A. Organized December, 1864. 

Q. You are now the vice-president of it ? 

A. Yes, sir. 

Q. Look at the drafts and bills of lading which have been given 
in evidence and state In your own way vour connection with them 
as an officer of that bank. 

A. Mr. Paris Myrick, drawer of these drafts, was a resident of 
Chicago and a shipper of cattle. He kept an account with the Com- 
mercial National Bank, of which I wascashier. Mr. Myrick, during 

the summer of 1877, or early in the fall of that year, made 
Oo” arrangements to ship cattle which he would purchase at the 
stock-yard, in the city of Chicago, and ship to J. & W. Bla- 
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ker, at Philadelphia. He requested that the bank should cash the 
drafts against which these shipments were made. He stated his 
intention to draw and ship about once in each week. After some 
preliminary talk with ‘him as to the shipments, as to the parties to 
whom it was shipped, I told him if he would ship the cattle, with 
bills of lading drawn so that they might be security to the bank for 
advances made, that I would cash the drafts. He askéd me how 
they should be drawn. I told him that if he would have the bills 
of lading drawn to his own order anc endorse them we would pass 
the bills of lading and the drafts to his credit. These shipments 
were made, as I said, about once in each week, and include the two 
drafts I have before me of November 7 and November 14. 
38 These drafts were not paid, but were protested and returned 
to the bank for non-payment. 

Q. Please state what you did with these drafts and bills of 
lading after you received them. 

A. I attached the drafts to the bills of lading and forwarded them 
for collection to the First National Bank of Newtown, Penna. 

[Q.] Mr. Gowen, you don’t mean to say that you did that per- 
sonally ? 

A. No, sir. 

Q. You only speak of the custom ? 


Mr. MacVEAGH: 


Q. Has anything ever been paid on the drafts? 

A. No, sir. 

Q. Do you know what has become of the Blakers; have you any 
knowledge of the drawees of the drafts ? 

A. They are at this time in the interior of Kansas. 

Q. What do you know of Mr. Geagan, the person who signed 
those bills of lading for the Michigan Central Railway ? 

A. He was the live-stock or shipping agent of the Union 
39 stock-yards of Chicago of the Michigan Central railway. 

Q. You have already stated that the proceeds of these drafts 
were placed to the credit of Mr. Myrick’s account and were checked 
out by him in payment of these cattle. 

A. Yes, sir. 


Cross-examined by Mr. GowWEnN: 


. When did you begin to deal with Paris Myrick? 

. In the summer or early fall of 1877. 

. Can’t you fix the date by reference to your books? 

. The nearest date, if I remember correctly, is September, 1877. 
. Have you no recollection of dealing before September, 1877? 
No, sir. 

. Where did he live? | 

. His home is in Kensington, Cook county, Illinois. 

How far is that from Chicago ? 

. Seven or eight miles. 
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Q. Were his transactions all on account or for the Blakers ? 

A. All the cattle he shipped for which the bank took drafts 
40 were shipped to his order to notify the Blakers. 
Q. Did you know that he was purchasing for the Blakers? 

A. He was purchasing for himself. 

Q. What makes you think so? 

A. I know it. He purchased these cattle at the stock-yard for 
himself. 

Q. Did you hear that he purchased at one price and then sold to 
the Blakers, making by the bargain what he could ? 

A. I don’t know that I did. 

Q. Didn’t he simply buy the cattle for the Blakers ? 

A. No, sir. 

Q. Don’t you know that he did so, and didn’t you ever hear 
anybody testify that he did so? 

A. I may have done so. 

Q. Were you present when he was examined on a former occa- 
sion ? 

A. Yes, sir. 

Q. And did he there say that he purchased them foz the Blakers 
or as an independent transaction ? 

A. I don’t know. 

Q. When you say that he bought for himself what evidence 

41 have you to support that opinion ? 

A. His own conversations with me. — 
. He didn’t give you the price of the cattle ? 
. No, sir. 
What was the amount, do you recollect ? 
. Idon’t know. He said he wanted so much money. 
. Didn’t vou ascertain that the cattle were reasonable security 
for the draft? 

A. He stated what he paid for them. 

Q. Did the draft correspond with the amount that he paid ? 

A. My recollection is that he added the charges made by the bank 
for collection. I don’t now recollect that there were any others in 
addition to them. 

Q. He added the charges from the bank and drew upon the 
Blakers for the amount ? 

A. Yes, sir. 

Q. Did you ever know him to draw upon any one else than the 
Blakers? 

A. No, sir. 

Q. Did you ever know him to vary the amount of the draft 
42 from the price of the cattle? 
A. No, sir. 

Q. What time of the day did you usually give to drafts ? 

A. Generally about the close of banking hours. 

Q. You have been examined before in this controversy ? 

A. Yes, sir. 

Q. Did you say that the money got from the bank was all used 
to pay for the cattle? : 
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A. I don’t recollect. 

Q. Did you say anything about checks that were in possession of 
the banks payable to the order of those parties to whom they were 
sent to buy the cattle? 

A. (Reporter did not hear.) 

Q. You said this money was all paid for cattle? 

A. I don’t recollect. 

Q. How do vou know that the proceeds of this draft were used by 
Myrick to buy the cattle? 

‘A. Mr. Myrick purchased these cattle and got some money from 
the bank. I can only state from hearsay whether the draft was used 

to pay for the cattle. 
43 Q. If it were an independent purchase by Myrick, and an 
independent sale by the Blakers, how could he make any 
profit ? 

A. I could not state. 

Q. You never heard him say that he was simply purchasing for 
the Blakers? 

. I never heard him say that. 
. Did you ever hear him say what interest he had in it? 
. Yes, sir. 
What interest was that? 
. He got a rebate from the railway company on freight. 
When did you hear him say that. 
. After we had some dealings with him during this time. 
To what extent; was it before or after this transaction ? ' 
. Before this transaction in controversy. 
. You heard him say that he got a rebate from the railway com- 
pany on account of freight? 

A. I heard him say that was a part of his interest. 

Q. Please say when the draft was sent from the bank. 

A. The same day, November, 7th. 
44 Q. Have you the letter here? 
A. I have a copy here. 
Q. Read it out. 


Copy of draft read by witness. 


EOPOPOPOPOD 


A. I have a copy of the letter enclosing the draft—that is, so much 
of the letter as was written. 


(Letter from the Commercial National Bank of Chicago to First 
National Bank of Newtown, Penna., dated November 7th, with J. 
& W. Blaker mentioned as drawees of draft for $12,287.57, read.) 


Q. Any answer to that letter ? 

A. No, sir. 

a. What was the printed part ? 

The printed part would be the date, Chicago, then I enclose 

for get eel and return, or something to that effect. 

Q. Have you any recollection or memoranda to show when that 
letter was mailed ? 
A. No, sir; I have not. 


hake atten. Sok es Reon, 
Seg Sr a 


16 THE NORTH PENNSYLVANIA RAILROAD COMPANY VS. 


SE OPER tre, 


| ~ Q. Now look at the next one, please. 
y : A. The next one reads: November 14th. Wrote First National 


Bank of Newtown, Penna. Remit to bank of New York 
45 National Banking Association for our account. Deliver bill 


of lading only when draft is paid. 
Q. Do you know when those drafts arriv ed? 
A. No, sir. 
Q. Do you know that it was alleged as a fact that the two came 
very close together ? | 
A. Yes, sir. : 2% 
Q. Do you know how long a time elapsed, generally, from the 
date of the drawing of the draft till the time of getting the money 
back? The receipts were in New York or Chicago ? 
A. In New York. 
Q. Between the date of the discount of the draft and the receipt of 
the remittance? 
A. Seven or eight days. 
Q. Seven or eight days from the date of the discount until the 
lodging of the remittance in New York ? 
A. No, sir; seven or eight days elapsed between the forwarding 
of the drafts and the remittance of the proceeds from Newtown to 
New York. 
Q. Except about the seventh ? 
A. That is unexplainable. ; 
46 Q. Be kind enough to look at your letter to the cashier of 
the Newtown Bank, dated November 16th; you have it there, 
have you not ? 
A. Yes, sir. 
Q. Let me see it. 


Letter from Mr. Otis, cashier of the Commercial National Bank of 
Chicago, to Mr. Kase, cashier of the Newtown Bank, dated No- 
vember 16th, 1877: 


“Dear Sir: [notice that the drafts drawn by Paris Myrick on J. 
& W. Blaker, sent October 25th and November Ist, were out eighteen 
and fifteen days, respectively. As this is almost twice the length of 
time previous drafts have been out, I wish to inquire where the 
delay is. My charges are regulated largely by the time, and I 
therefore allowed nine days as sufficient time. Can you enlighten 


id me? ye 
a “Very truly, GEORGE L. OTIS.” ‘ 

i | Q. You wrote that letter ? 3 
au A. Yes, sir. 


Q Have you the answer? 
A. Ithink I have his answer. 
tt Q. Have you got his answer there? 
| | A. Yes, sir. 

Q. What date is that? 
47 A. December 8th. 
Q. What does he say? 


 - 
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(Q. Judge BuTLeR: What’s his name ? 
A. S. C. Case.) 


A. Dear Sir: Yours of 4th received. I enclose copy of letter of 
November 16th, as requested. 


(Letter read at length by Mr. Gowen, found among the exhibits 
offered in evidence in full.) 

Letter from Mr. Case to Mr. Otis on November 21st, read in evi- 
dence. (See exhibits.) 


Q. You got that letter? 

A. Yes, sir. 

Q. Have you got your telegram that Mr. Case refers to in the letter 
of November 21st? 

A. I have Mr. Case’s answer. 

Q. Is the telegram correct ? 

A. I believe it is correct. 

Q. This is a telegram from Case to Mr. Otis, and is dated Novem- 
ber 21st. 


(Telegram read in evidence. See exhibits.) 


A. Yes, sir. 
Q. You replied that he should hold the drafts for payment, and 
advise by wire when paid ? 


A. Yes, sir. 3 
Q. Do you remember whether, in the letter which accom- 
48 panied the draft of November 14, you gave Mr. Case any in- 


structions about accepting the bills of lading ? 
A. No. sir; except what our printed forms of lading usually con- 


Q. You say usually ; did not all the forms contain that? 

A. All the forms did not. 

Until the protest of these last two drafts, did you know — the 

stock-y ard where the cattle were being delivered was ? 

A. Not exactly. I supposed it was very near Newtown 
~Q. You selected the Newtown bank on account of Mr. Blaker’s 
living there—because the Blakers lived there at Mr. Myrick’s re- 
quest ? | 


Mr. MacVeacu: The address was given in the drafts. 


Mr. GowEn: 
Q. Is that so? 


49 The counsel for the plaintiff then offered in evidence cer- 

tain depositions taken in the case of Paris Myrick for use of 
The Commercial National Bank of Chicago vs. The Michigan Cen- 
tral Railroad Company, circuit court of the United States, northern 
district of [llinois, under an agreement made by the parties to this 
cause, through their counsel, that the depositions taken in the said 
cause of the following witnesses, viz., Julian Blaker, Paris Myrick, 
S. Levi, J. Chinson, William Harris, Abram Katz, Samuel C. Case, 
3—292 . 
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Henry Bennett, James Anderson, Thomas B. Shiron, A. N. Fuller, or 
of any of them, or any portion of the same, should be read in evidence 
at the trial of this cause, so far as the same should be pertinent, with 
the same effect as if they were original depositions taken in the 
pending cause, subject only to such objections as might be taken at 

the trial of the cause to the oral testimony of said witnesses, 
50 and subject to the right of either party to take such other or 

further depositions of the said witnesses, or any of them, as 
may be deemed desirable, or to put such witnesses, or any of them, 
upon the stand at the trial of the cause, as follows: 


Deposition of Parts Myrick, a witness called upon behalf of the 
plaintiff in said suit of Myrick, to use, &c., vs. Michigan Central 
Railroad Company. 


Direct examination by Mr. LARNED: 


Q. What is your name? 
‘A. Paris Myrick. 
Q. Occupation ? 
A. Well, I deal in cattle a part of the time, a little of everything, 
mostly cattle. | 
Q. Are you sometimes known as Paris M. Myrick ? 
A. Yes, sir. | 
Q. What was your business during the months of October, No- 
vernber, and December, 1877 ? 
A. I was buying cattle. 
Q. Where? 
A. Here at the stock-yards, the Union stoek-yards. 
51 Q. Did you ever see these papers before? (Indicating). 
A. Yes, sir. 


Papers attached to the witness’ deposition and marked “ Exhibits 
A and B.” 

It is stipulated that copies of the exhibits offered may be attached 
to the witness’ deposition, with the same forée and effect as the 
originals. | 


. State the date of this bill of lading just marked “ Exhibit A.” 

. November 7th. 

. What is the date of the one marked “ Exhibit B?” 

. November 14th. 

State what these papers marked here are. | 

Well, sir, those papers were drawn up for a bill of lading. 

Who gave those papers to you ? 

. The Michigan Central loader, the shipping agent. 

What was his name? 

. William Geagan. 

. What position did he occupy in the Michigan Central Rail- 
road Company ? 

52 A. Shipping agent, stock agent. 

Q. Where is his place of business ? 
In the stock-yard. 


> © 
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Q. Is that his signature on these papers ? 

A. Well, it is his signature or his clerk’s. I couldn’t say which 
one. | 

Q. Youdon’t know which one it is? 

A. No; I believe the clerk’-. I guess likely his clerk done the 
most of the business. | 

Q. Had you been in the habit of shipping cattle over the Michi- 
gan Central railroad ? 

A. Yes, sir. 

Q. Are these the usual forms of bills of lading which are giv en? 

A. I think they are. 

Q. What is the business of the Michigan Central Railroad Com- 
pany? What is their business ordinarily ; what do they do? 

A. Ship cattle and stock. 

@. Are they common carriers ? 

A. I suppose they are. 

Q. Whom did you take these receipts or bills of lading 

from ? 
od A. From the shipping agent, the clerk of Geagan ; I guess 
likely I took them from the clerk. 

Q. Are they signed by the party usually signing them ? 

A. Yes, sir; I guess that the clerk signed all of these, perhaps. 

Q. Did they come out of the gener ral pana: of the road for 
that kind of business? 

A. Yes, sir. 

Q. Now, Mr. Myrick, read, if you please, how these bills of lading 
are made out and whom the car is consigned to. 

A. Consigned to my order—to the order of Paris Myrick. 

Q. Did you endorse them ? 

A. Yes, sir. 

Q. To whom did you endorse them ? 

A. To the Commercial National Bank. 

Q. Why? 
A. I drew the amount of money that the cattle cost... I made the 

endorsement for the amount of money I paid for the cattle. 


o4 Q. Did you endorse them in blank ? 
A. No, sir. 
Q. Look at the endorsement on the back and see how it is? 
A. (Looking at papers.) That is my endorsement on the back. 
Q. Now, whom did you make over these bills of lading to? 
A. To the Commercial National Bank. 
Q. What for? 
A. For the money that I got of them. 
Q. Now, state the transaction exactly, please, in your own words. 
A. Well, sir, I would go down here in the first place. I went to 


ask them if they would cash these bills of lading, if they would let 
me have the money if I could get the bills of lading; they said they 
would, and then told me what “kind of bills of lading they wanted 
got out. I took them out up there and come down here and en- 
dorsed them over to them. 

Q. How did you pay for the cattle? 
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| 5d A. I paid by the Commercial Bank, checked it out. These 
| F. W. P. drafts given with these bills of lading always called 
for just exactly what the cattle cost. 

Q. What did you then do with the bills of lading ? 

A. I gave them to the cashier of the bank. 

Q. For what purpose did you give them ? 

A. To secure them for their money. 

Q. Did you give any evidence of indebtedness for the money you 
received from the bank ? ° 

A. No evidence of indebtedness. ‘ 

Q. Then what did you give them, a check or draft ? 

A. I gave him a check. 

Q. On what bank ? 

A. Why, I drew a draft on J. and W. Blaker. 

Q, How many drafts did you draw for which these two bills were 
given ? 

A. Two only on bills of lading. 

Q. Do you recollect the amounts of those drafts ? 

A. Well, [don’t exactly. I think one of them was $13,000.00 
56 and the other one nearly $12,000.00. I know the two drafts 
amounted to most $25,000.00 ; $24,000.00 and something. 

Q. To whose order were these drafts ? 

A. I drew the drafts on J. and W. Blaker. 

Q. Payable to whose order? 

A. Payable to the Commercial National Bank’s order. 

Q. Were these bills of lading delivered by you to the bank at the 
same time that you drew these drafts ? 

A. Yes, sir. 

Q. Had you ever had any prior transactions which were done in 
the same way ? 

A. ‘With this bank ? 


Q. Yes, sir. 
A. Yes, sir. 
Q. Had the course of business been usual with you at that bank ? 
A. Yes, sir. 


q. Do you know whether or not the railroad company knew how 
you raised the money to buy these cattle? 
A. Iexpect they did. I told them I wanted that for the Com- 
mercial National Bank. 


57 Q. Did you then ship the cattle to some market ? . 
A. Yes, sir. i 
Q. Shipped the cattle at what time relatively to these drafts ? 
A. Shipped the same day these drafts were drawn. 
Q. Over the Michigan Central road ? 
A. Yes, sir; and Great Western. 
Q. And consigned to what place? 
A. Consigned to the North Philadelphia drove-yards, Pennsy]l- 


4 vania. 
Hit Q. Look at the bill of lading and see exactly to what city they 
were consigned. 
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A. Looking over bills: “ Notify J. and W. Blaker, Philadelphia, 

Pennsylvania.” | 
Cross-examination by Mr. FURNEss: 

Q. How long, Mr. Myrick, had you been doing this business 
buying cattle ? 

A. Drawing drafts ? . 

Q. Yes, sir. 

A. I commenced drawing the drafts, I think, the 10th of Janu- 


g ary, 1877—that is, that is the time I commenced getting them 
58 in this way or partly this way; when they didn’t telegraph — 


through the bank that they would pay for the cattle I drew’ 
drafts; when they did telegraph 1 didn’t draw any drafts, and when 
they didn’t I did. | 

Q. That was the commencement of January? 

A. It was the 10th of January I commenced this way. 

Q. Did you buy these cattle on your own account? 

A. I bought them on my own account‘and shipped them to 
them—that is, I bought them for them; they were to have the 
cattle. 

Q. For the business of J. and W. Blaker? 

A. Yes, sir. 

Q. How often was that business of.drawing drafts done from June, 

‘ 1877, to the time these drafts were drawn ? 

A. Icouldn’t tell you; it ought to be every week; once ina while — 
a week they didn’t send for any cattle, and January 10, I think, the 
bank from Philadelphia telegraphed that they would pay J. and 

W. Blaker’s draft for two loads of cattle, and that I got up at 
59 the Union stock-yards, and the cashier there had me get 

something from the shipping agent; ether I can’t tell you 
whether it was exactly like this or not (indicating). 

Q. That was not at the Commercial Bank ? 

A. No, sir. 

Q. When did you first begin the business of drawing through the 
Commercial National Bank ? , 

A. I guess it was along—I think 1 had been drawing 2 or 3 
months—3 months, perhaps longer—maybe 4 montis. 

Q. Did the Commercial National Bank know that you were buy- 


| ing these cattle for J. and W. Blaker? , 
A. They knew who I drew the drafts on. 


Q. Was the business of buying these cattle for the Blakers through 
the Commercial National Bank by you always conducted in the 
same way that it was conducted in these two transactions? 

A. I think they were nearly always this way—no, I guess 

60 likely I telegraphed to the bank once or twice to pay J. and 

W. Blaker’s draft, for [ wouldn’t say whether it was such an 
amount of money or so many car-loads of cattle; I guess likely it 
was for so many loads of cattle, whatever loads they wanted. 
Q. Who was it telegraphed to the bank? 
: A. It was the bank at Newtown. 
Q. When that arrangement, by which the bank at Newtown tele- 


or 
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graphed to the Commercial National Bank here, was done, how was 
that business first entered into? I wish you would tell, Mr. Myrick, 
all that you know about the inception and doing of that business. 

A. I was East with some horses along in—I think it was in De- 
eember or the forepart of January; I told them, if they wanted 
me to buy cattle for them, they must get a letter of credit from 

some bank; that it would save a good deal of trouble; 
61 get a letter of credit and I would buy the cattle and send 

them. They said they would do it, but they didn’t; then 
they says, we will have our bank telegraph that they will pay 
for so many loads of cattle or for so much cattle, and I think it was 
done in that way. 

Q. To whom did they telegraph ? 

A. They telegraphed out to Stickney first—out here at the Union 
stock-yards; that was this First National Bank; it was a bank in 
Philadelphia—Shock and Mackson or Frankfort, I won’t say which 
one. 

Q. To whom did they telegraph on these first two or three drafts? 

A. They telegraphed to Stickney that they would pay Paris My- 
rick’s draft on J. and W. Blaker for, I think it was, 2 or 8 loads of 
cattle; 2 I guess it was. 

Q. You have stated in your examination that the first 2 or 3 
drafts you drew at the Commercial National Bank were drawn in 
that same form ? 

A. Yes, sir. 
62 Q. Now, to whom did they telegraph this? 

A. They telegraphed it to the Commercial National Bank 
that they would pay Paris Mirick’s drafts on J. and W. Blaker. I 
wrote them just what to do if they wanted stock, and he telegraphed 
about how he wanted it. 

Q. They did that? 

A. Several times. I couldn’t tell exactly how many times; it was 
generally that way and this way all the time from January 10th. 

Q. But do I understand you to say it was sometimes done one 
way and sometimes in the other? 

A. Not after we commenced this way. 

Q. Why was this method adopted in place of the other method? 

A. Well, I thought it was safer; just as safe anyway. 

The Witness: They didn’t know one bank from another, as far 
as I know. 

Q. Mr. Myrick, will you state the nature of your employ- 
63 ment by the Blakers in this business ? 


Objected to as immaterial. 


The Witness: I bought their cattle for them, and I can’t tell 
exactly how far back; it has been quite a little while I have been 
buying tnem, but not as many; I buy most of the bulk. 

Q. What was the nature of your employment? State the whole 
thing, how you came to be employed, who employed you, and what 
the terms of your employment were. 

A. Well, the first time that I ever had to do with them I went there 
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with three loads of cattle; a brother-in-law went there with one load of 
cattle. Iguess that was it; I guess itisthree years ago, the first — was, 
I saw this fellow. Isaw him there at the Philadelphia depot. I was 
East with some horses ; a fellow sat there with a valisein his hand,and 

he wanted to go over and get something to eat. He asked me 
64 if I would watch his valise while he went over; Isaid I would, 

and he left'it there; hecamealong back,and Iaskedhim where 
he was going; he said to Pittsburgh to buy some cattle. I don’t know 
as he said that first; I found it out. I said, You come home with 
me, I will sell you some cattle; I have got 3 or 4 loads of good cat- 
tle; he said he couldn’t then, but he might be out after awhile, and 
1 got his address, I guess. I don’t know. It must have been six 
months after that I shipped this first load of cattle; 1 sent my 
brother-in-law through with them. 

Q. They were your own cattle? 

A. Yes, sir; and this Blaker sold them for me, and my _ brother- 
in-law brought back the money, and they told me they would like 
to have me buy them some cattle. Well, I bought—I don’t know 

how long after that—I bought 3 loads of cattle and went 
65 through with them there to their place, and they paid me for 

my expenses East, the actual cost, and I came home. I guess 
likely they had them quite a little while there—-2 or 3 months, they 
had to winter them. 

Q. That was not this operation ? 

A. No, sir. 

Q. I want to know the terms of this employment, this series of 
operations commencing, you stated, about January 10, 1877? 

A. I had the drawbacks for buying these cattle; if we didn’t get 
any drawbacks they would pay me. I always got drawbacks and was 
pretty well paid; I would like to do it again, too, now. 

Q. That was the only remuneration you obtained for your serv- 
ices ? 

A. I guess likely, perhaps, $150.00; maybe outside of that. Some- 
times we didn’t get any drawbacks; if we didn’t get any, why they 
would send me sometimes some money ; I don’t suppose I got over 

$150.00. 
66 Q. Were you interested in the cattle at all? 
A. No, sir. 

Q. You were simply buying for them ? 

A. Yes, sir. 

Q. Did you ever give any instructions to the Blakers as to what 
prices they should charge for these cattle? 

A. No, sir. 

Q. Did you ever exercise any right over the cattle from the time 
they left the stock-yards? 

A. No, sir; not unless I sent a man with them; I don’t think I 
sent a man with any of these; their man from Philadelphia —, I 
think. 

Q. Who was that man ? 
A. His name was Bennett. 
Q. Henry Bennett? 
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A. Yes, sir; I won’t say for certain; I don’t know as he sent a 
man at all this last season; sometimes men we get there that can 
take them along. 

Q. What days were these cattle mentioned in these way- 
67 bills—what days were they shipped ? 
A. Generally shipped Wednesday. 

Q. Did you know of their arrival in Philadelphia? 

A. Well, not until after —; sometimes I did, yes; sometimes I 
had letter- from them. y 

Q. Did you know what time they arrived in Philadelphia ? 

A. They should have arrived there Sunday morning. 

Q. Were these the general days on which you shipped during the 
time previous to this. 

A. Wednesdays; we sometimes shipped Tuesdays, but very sel- 
dom; Wednesdays brought them Sunday morning ; that was when 
they wanted them. 3 

Q. Did you ever have anything to do with any way-bills? 

A. Not that I know of. 

Q. You never saw them ? 

A. There were way-bills, but I never had any way-bills; all I got 
was what I would go and get; this bill of lading from the shipping 

agent, that is all I hud to do with. 
68 Q. With regard to these bills of lading, who dictated the 
form of the bill of lading ? 

A. Mr. Otis. 

Q. The cashier of the bank ? 

A. I think so. I told him what I wanted to do and he wrote it 
up. Idon’t know whether he wrote it or who wrote it, but he handed 
me a slip of paper—what I wanted for a bill of lading. 

Q. Did you tell him you were buying for the Blakers ? 

A. I told him I was buying cattle to ship there. 

Q. For the Blakers? 

A. Yes, sir; I don’t know as I told him who I was buying for; I 
won't say that [ did; I was buying for parties East. 

Q. You say that previous to this drafts were drawn by Blaker’s 
telegraphing to them or their telegraphing to him? 

A. Yes, sir. 

Q. When you shipped cattle from the stock-yards, Mr. Myrick, 

did you deliver them over to anybody ? 
69 A. I delivered them to the Michigan Central Railroad 
Company. 

Q. Was there any one else there to whom you gave instructions 
to deliver them in any way? 

A. No, sir; I went right to the shipping division and told them I 
had so many loads of cattle and they went and sent the man after 
them, 

Q. Did you ever point out the cattle to anv one? 

A. They had a man that used to point out the cattle sometimes 
when he was there. 

Q. Who has a man? 
A. This Bennett. 
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Q. That is what I mean. He had pointed them out to Bennett ? 

A. Yes, sir. Now, sometimes I would teil him and he would load 
them ; sometimes we would get a pretty big load, and sometimes it 
would be a little small one and he would have to mix them up a 
little; I would deliver to the Michigan Central the same; I didn’t 

stay there to see them loaded; I never loaded them. 
70 Q. Were these cattle delivered to Henry Bennett? 
A. No, sir. 

Q. I mean was he there? 

A. He was around there. I delivered the cattle to the Michigan 
Central Railroad Company on this bill of lading. 

Q. Was Henry Bennett there at the time you delivered these; at 
the time these cattle went ? 

A. I couldn’t say ; he was there, around there more or less; he 
would go with the cattle; he was the man they employed to go with 
the cattle, but he never had anything to do about getting the cattle 
over or loading them, as far as that is concerned. 

Q. You say that the first drafts you drew on the Commercial 
National Bank were in consequence of the telegraphs sent by the 
Shock and Mackson bank ” 

A. I guess it was the First National Bank. 

Q. Do you know whether the Blakers, daring that time 
71 when vou drew—when you received notice to draw—did the 
Blakers have any or make any or get any collateral security ? 

A. I don’t know anything about that. 

Q. Did you receive this telegram ? > 

Mr. LarNeEp: All these questions are objected to. 

The Witness: The bank received it. 

Mr. Furness: You went into the bank and drew the draft ? 

A. Yes, sir. 

Q. Did you receive any orders, during the time these drafts were 
drawn, to draw from the Blakers as to the various purchasers which 
you made? 

A. We always received orders how many cattle to buy ; some- 
times what: kind. Always, every time I bought, either the man 
would bring back the letter stating what they wanted or they would 

telegraph ; they most always sent a telegraph. 
72 Q. When you drew did you send any notice io the Blakers 
to that effect? 

A. No, I never did, as I know of—well, yes, I always wrote them 
a letter. I wrote a letter putting in a list of what the cattle cost, 
and of course that was notice. 

Q. Did you send that letter by mail ? 

A. I think I used to send one by mail, and then if I had time I 
used to give one tothe man. I know there was once we didn't get 
the cost of the cattle. 

Q. Did you, or did you not, instruct the man as to the roads he 
was to go over, and so on—give him instructions ? | 

A. Yes, sir; because I had drawbacks and I wanted to have him 
go over the roads I got the drawbacks on; sometimes the draw- 
backs were on the Canada Southern and sometimes on the Great 
ke . 
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Western; there was some sent over the Baltimore and 
73 Ohio. I don’t know but there was once in a while I tele- 
graphed them that I drew drafts on them. 

Q. Please explain how the railroad company knew how you raised 
the money to buy these cattle with ? 

A. I -will tell you why they knew. I suppose they knew because | 
told them where I got the bill of lading. 

Q. You told them you wanted the bill of lading because the Na- 
tional Bank required it? : 

A. No. I say I told them that that is the way I wanted the bill of 
lading. I wanted the bill of lading that way; the cashier of the 

Yommercial National Bank wrote it. 

Q. You told the railroad company that? 

A. Yes, sir. I guess likely they will tell you they knew all about 
it. 

Q. Were all these bills of lading, from the beginning to the time 
of your drawing and attaching them to the drafts, drawn in exactly 
the same way as this (indicating) ? 

A. Yes, sir. : 
74 Q. All drawn in exactly the same way? | 

A. All the same. All the bills of lading I drew were all. 
exactly like that. You see they made a little mistake—they gave 
me these bills of lading; they filled one of them a little different. 

Q. You mean in the way-bills? 

A. Yes, sir; so they told me up there; they were billed to J. and 
W. Blaker; their bank telegraphed that they would pay for the 
cattle; I had them wayed to them and shipped to them; that was 
during the first part of January, the 10th. I can’t tell exactly how 
many times they did that. I think I always had them wayed to 
them and shipped to them direct if I could, but Stickney used to 
have me get something from the bank—a receipt for these cattle. 
I don’t know what he did with it. I can’t say exactly how this 
was. 

Q. That has nothing tq do with the Commercial National Bank ? 

A. No, sir. 
75 Q. They never required any receipt of you, but simply 
mean that Stickney did? 

A. Yes, sir; I had to get something. 

Q. From the Commercial National Bank ? 

A. From the shipping clerk to show I had shipped the cattle. I 
expect that was all. 

Q. During the time you were drawing on the telegraphic instruc- 
tions from Philadelphia? 

A. Yes, sir. 

.. Did you furnish the Commercial National Bank with any paper 
at all: 

A. Yes; I had to furnish—I won’t say that I furnished them 
more than I furnished Stickney for the loads that I bought of cattle. 
_ Q. That was another bank ? 
A. Yes, sir 
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Q. I asked you about this bank—whether you furnished any paper 
at all to this bank ? : 
A. I guess likely I gave them the receipts. ' aa 
Q. Was the receipt the same kind as that paper? 
76 A. No; the receipt was not the same kind. 
Q. Do you remember? 

A. I don’t remember what it was; I know Stickney told me what 
to ge; that is all I remember about it. I don’t remember what I 
got from them. 

Q. Can you tell that when you return to your home? 

A. No, sir; if I was going to be hung this minute I can’t tell you 
what I furnished them; I think I did something; I didn’t know . 
what it was. 


Plaintiff’s counsel reserves an objection to the whole series of ques- 
tions in regard to Mr. Myrick’s personal employment of connection 
with the Blakers, except as s regards this one transaction. 


The cross-examination may be kept open for Judge Osborne’s 
cross-examination if he sees fit at some future date. 
It isstipulated also that the signature hereto may be waived. 


77 Redirect examination by Mr. LARNED: 
see , 


Q. Mr. Myrick, when you got these cattle which were shipped, 
as evidenced by these two bills of lading in this case, did you buy 
them for yourself at the stock-yards? 

A. Yes, sir. 

Q. You dealt with parties there in your own name, did you? ce 

A. Yes, sir. “4 

Q. Did you get the money from Mr. Otis, the cashier? 

A. Yes, sir. 

Q. Did you pay it with your own check to the parties of whom 
you bought the cattle? 

A. Yes, sir. : 

Q. Then you shipped the cattle, did you, aud took the bills of J 
lading ? 4 

A. Yes, sir. 

Q. And you deposited the bills of ieliaee’ as 7 ? 

A. Yes, sir. 

Q. Did the bank know anybody but you in the transaction 

here ? 
A. No, sir; not that I know of. 


78 Recross-examination by Mr. FuRNEss : 


Q. You are positive that the bank did not know that you were 


buying for the Blakers ? 
A. They knew I was drawing these drafts on J. and W. Blaker. [ 
don’t know as they knew what I was. 


Objected to as leading. 
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Q. Whether, at the time this change was made, I would like vou 
to state the whole conversation, as much as you remember of it, 
which led to the change from one system to the other in that case. 


. Objected to as totally immaterial. 


Q. Were you buying for anybody but the Blakers? 


A. No, sir. 
Q. At the time you were drawing on the telegraphic notices from ! 
Philadelphia or the Eastern Bank to the bank here, were you buy- ba ad 

ing for any one else but J. and W. Blaker ? 
A. No, sir. : 
79 Q. Did you inaugurate this system of drawing entirely or 


did the bank have anything to do with it? 

A. Yes, sir; the bank had it done to secure them and it secured 
me at the same time. 

Q. Did this arise merely from the suggestion of the bank that 
they should make this change or outside knowledge of the Com- 
mercial National Bank—this change that was. madé on these Lills 
of lading? , 

A. Well, I think that I asked them if they would cash a bill of 
lading drawn up. 

Q. They would wait for a telegram ? 
A. Yes, sir. 

Q. You are very sure of that? 

A. I think that is the way it was. 


; 


Q. The bank, I understand you to say, instructed you ? 
A. I think I went to the bank; says I: Will vou cash a bill of : 
lading and let me have this amount of money if ! will get a bill of t 
lading on this stock and sign it over to you ? f 
80 Q. And attach the draft to it? 
A. Yes, sir. 


Q. And after that time you only drew in this way ? 
A. Yes, sir; in this way. 
Q. Previous to that did J. & W. Blaker have any dealings, to your 
knowledge, with the bank here as to their business ? 
A. No, sir. 
Objected to as immaterial. 
PARIS M. MYRICK. 


I, Frank W. Pettit, a notary public in and for the county of Cook 
and State of Illinois, do hereby certify that the above-named wit- 
ness, Paris Myrick, appeared before me in the above-entitled cause 
at 69 Dearborn street, room 22, in the city of Chicago, county of 
Cook and State of [llinois, on the fourth day of September, A. D. 
1878, and, being first duly sworn by me, gave his testimony in the 

above-entitled cause as a witness on behalf of the plaintiff, as 
81 contained in the above depositions, by virtue of a stipulation 
made and entered into between the attorneys for the parties 
in the above-entitled cause on the said fuurth day of September, A. 
D. 1878, by which stipulation I was authorized to take such testi- 
mony. 
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In witness whereof I have hereunto set my hand and attached 
my notarial seal this 5th day of September, A. D. 1878. 
[SEAL. ] FRANK W. PETTIT, 
Notary Public. 


Endorsed: Filed Nov. 29, 1878. Wm. H. Bradley, cl’k. 


NORTHERN District oF ILLINOIS, ss: 
I, William H. Bradley, clerk of the circuit court of the United 


States for said northern district of Illinois, do hereby certify the 


above and foregoing to be a true and correct copy of the deposition 
of Paris Myrick filed in said court on the 29th day of Novem- 
82 ber, 1878, in the cause wherein Paris Mvrick, who sues, &c., 
is the plaintiff, and The Michigan Central Railroad Co. is the 
defendant, as the same appears from the original thereof now remain- 
ing in my custody and control. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, in said district, this 
28th dav of March, A. D. 1884. 

[SEAL. ] WM. H. BRADLEY, Clerk. 


83 Deposition of HENRY BENNETT, of the city of Philadelphia, 
as follows: 


I am at present agent for the sale of Chicago dress| ed] beef, and 
am in the employ of Paris Myrick. Our wholesale department has 
three stores in Philadelphia. I mean Paris Myrick has one whole- 
sale place of business in Philadelphia and two retail places of busi- 
ness. I superintend the buying of the meat and look after the out- 
side business of all three places. The wholesale place is at No. 406 
North Delaware avenue and the retail places are, one 1757 Frank- 
ford avenue and the other No. 1213 Green street, corner of Ridge 
avenue. I reside at No. 929 North Second street. Both Julian and 
Wade Blaker are now in the employ of Paris Mevrick. I have been 
employed by Mr. Myrick since January Ist, 1878. In September, 
October, and November, 1877, I was in the employ of J. & W. Blaker. 
My employment with them began on the 12th day of September, 
1877. They were dealing in stock, as drovers, at Philadelphia, at 

the North Philadelphia drove-yard, on the North Pennsyl- 
84 vania railroad; that was their main place of business. I was 

their shipper, engaged by the month. There was no par- 
ticular salary. I got at first $60.00 per month, but got $75 after- 
wards, because they were shipping largely. My duty was to receive 
the cattle at the U. S. stock-yards in Chicago and take care of them 
till they reached Philadelphia, to see to feeding and watering and 
proper care on the route. The cattle were unshipped twice between 
Chicago and Philadelphia, at Buffalo and Waverly. Sometimes we 
lay at Buffalo from five to eight hours; sometimes only two hours, 
and at Waverly about the same time. I bought no cattle myself for 
the Blakers. I received them from Paris Myrick, or at least I got 
orders from him where such and such cattle were; I mean the cattle 
that were to be shipped. 
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Question. You got such cattle as were pointed out to you as the 
cattle of J. & W. Blaker? 


Objected to and withdrawn. 


[A.] I got such cattle as were pointed out to me to be 
shipped. 
85 Question. For whom did you get the cattle, and to whom 
did you deliver them? 


Objected to by Mr. Bispham. 


Answer. I understood that the cattle I got were for J. and W. 
Blaker. I never delivered them to any one in particular. I deliv- 
ered them or saw them safe to the stock-yard in Philadelphia—that 
is, the North Philadelphia stock-yard. 

Question. Who received and handled the cattle there? 

Answer. The freight agent used to, or always, in fact, counted 
them on coming out of the cars, and after that I can’t tell whose 
hands they went into next. Julian Blaker was nearly always about 
there to direct where the cattle should be put. I do not know who 
sold them. I made one trip a week to Chicago and back. [I left 
Philadelphia on Sunday evening, got to Chicago Tuesday morning 
about 8 o’clock, got the cattle on Wednesday, generally. Set out 
on return trip same afternoon, reached Buffalo Friday forenoon, lay 

over a few hours and set out again; reached Waverly Satur- 
86 day forenoon, lay there a few hours, and set out again, reaching 

Philadelphia Sunday morning about or between 5 and 9 a. 
m., and delivered the cattle to the stock-yard same day, or rather 
the freight agent of the North Penna. railroad did. I knew Paris 
Myrick, or at least had an introduction to him before going to 
Chicago. I was introduced to him at Newtown, Penna., by J. D. 
Blaker. | 

Question. What was said by John D. Blaker at the time of the 
introduction ? 


Objected to by Mr. Bispham. 


Answer. He introduced him to me as being at their place with a lot 
of horses forsale. He told me he had come from the Westand brought 
the horses from the West—from Chicago. I was then working on 
a farm with Harrison Rice. I can’t tell the date. I think it was in 
May, 1877. 

Question. What were your instructions from J. & W. Blaker when 
you first went to Chicago after cattle? 


Objected to by Mr. Bispham. 


Answer. I was to go to the U.S. stock-yard and there find 

87 Myrick and he would have the cattle already bought; also 
he would direct me what cars to put them in and what road 

to come over. I always followed those instructions from first to last. 
I always came over the same roads with the cattle—that is, the 
Michigan Central from Chicago to Detroit, the Great Western, 
through Canada, over the suspension bridge, to Buffalo ; or, rather, 
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Iam mistaken, it was the International bridge at Black Rock, near 


Buffalo, then the Erie railroad to Waverly ; then the Lehigh Valley 
railroad to Bethlehem, and then the North Penna. railroad to Phil- 
adelphia. Mr. Myrick never told ‘me how he was paid or what in- 
terest he had in the business during the time I was traveling with 
the cattle. He never made any statements about these matters dur- 
ing that time. 

Question. Has he made any statements to you since about the 
business ? 


Objected to by Mr. Bispham. 


Answer. Yes, sir. He told me since they stopped shipping 
88 that he never got anything for buying the last four lots of 
cattle; that he was to have the drawbacks for buying; by 
drawbacks, I mean that the railroads made allowances to shippers 
of freight after the freight bills were paid; for the last four lots Mr. 
Myrick got no such allowances. I think I heard him say he get 
some drawbacks before that, but I don’t know the amount. I un- 
derstood, from what he said, that in the early part of the season the 
drawbacks were about thirty dollarsacar. No other person traveled 
for the Blakers to Chicago in my line but myself that I know of. I 
don’t know as I can tell the daysI left Chicago on my last two trips, 
but I think it was on Wednesday. I know it was a Wednesday, 
but can’t tell the date. By referring to my diary or cash account of 
money received for travelling expenses from J. & W. Blaker, I find 
I left Philadelphia for my two last trips on the 4th and 11th days of 
November, 1877, and therefore left Chicago on the return trips with 
the cattle on 7thand 14th of Nov., 1877; those were the last 
89 trips I madeand brought cattle. I madea trip out.afterwards, 
| but brought back no cattle. I left Philadelphia on Sunday, 
the 18th of November, 1877, with orders to bring on twelve loads of 
catile, but did not get them and returned without them. 

I arrived in Philadelphia on Nov. 11th with the cattle that left 
Chicago on the 7th. I think Julian Baker was at the drove-yard on 
the 11th of Nov., 1877; one of the Blakers certainly was there. 

I arrived in Philadelphia on the 18th of Nov. with the cattle that 
left Chicago on the 14th. It was Sunday morning. Neither of the 
Blakers was present that day when the cattlearrived. Isaw Julian, 
I think, about 11 o’clock a. m. of that day. I am certain I did see 
him at the drove-yard that day. 


Cross-examined by counsel for plaintiff: 


I can’t tell the exact date when Paris Myrick went into the Chi- 
cago dress-beef business. It was about the 15th of December, 1877 
I can’t tell exactly how long he has had these stores in Phila. 
90 delphia. He built the wholesale store on North Delaware 
avenue about March 1878, and I think he started the store on 
Frankford road about April 1st, 1878.' I alw ays saw Mr. Myrick at 
Chicago when I went after cattle. I never met him in Philadelphia 
whilst I was acting as shipper. He was at Chicago, as far as I know, 
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ine all that siete. I was not present when the shipments of 
Noy. 7th and 14th were purchased at Chicago. I had nothing what- 
ever to do with the purchase. I don’t know of whom the cattle were 
bought, who paid the money, how much it was, or where the money 
came from. I don’t know who got the bills of lading for those cattle. 
I-~had nothing to do with that part of the business. I did not see 
the bills of lading, to the best of my recollection. I don’t know of 
my own' knowledge whether Paris Myrick or any other parties in 
Chicago had any interest in those cattle, or, if any, what that inter- 
est was. Sometimes we ran the cattle onto the cars as soon 
91 purchased ; sometimes they remained at. the U.S. drove-yard 
about twenty-four hours. All I had to do with the cattle was 
to see that they were cared for on the trip to Philadelphia after they 
were put on the cars. I had nothing to do with putting them on 
the cars. My business was simply to look after the well-being of the 
-eattle on the trip and nothing else. I did not receive nor have 
charge of any way-bills, or any other papers relating to the cattle at 
Chicago or at any other point along the route. 

I don’t know who had charge of such papers. It wasn’t my busi- 
ness. I saw to feeding the cattle after they were turned into the 
North Philadelphia drove-yard ; that was all I had to do with them. 
I had nothing to do with the sale or delivery of the cattle. I re- 
‘mained in Philadelphia from about Sunday morning at 11 o’clock 

till about 8 o’clock in the evening of the same day, then I 
92 started on my trip to Chicago. I had nothing to do with pay- 

ing the freight on any of the cattle. I was at the North 
Philadelphia drove-yard most of the day of Sunday, Nov. 11th, 
1877. My business required me to be there. I saw Mr. Julian 
Blaker there that day. He was there from about 11 a. m. till 6 p.m. 
of that day. 

I put up at the hotel in or near the stock-yard. I know nothing 
about the disposition of the cattle after Sunday evening, as I left the 
yard then on my return trip, after the shipment of Nov. 14, 1877. 
I also left Philadelphia on Sunday evening, Nov. 18th, 1877. I put 
up at the same place and was about the drove-yard all of Sunday. 
I saw Julian Blaker at the yard that day also. When I was in 
Chicago I received my instructions from Mr. Myrick about the ship- 
ment of cattle. Mr. Julian and Wade Blaker are now employed by 
Mr. Myrick; Julian as clerk in the store on Frankford road, and 
Wade is superintending the wholesale place and traveling through 

the markets. When I said the cattle were unshipped I 
93 meant they were taken from one set of cars and put in the 

yard for food and water and then placed on the cars again ; 
- sometimes in the same cars, sometimes in others. 


Re-examined by Mr. Wistar: 


I know nothing about the existence of any bills of lading, as I 
was never informed about them—as to any of the shipments of cat- 
tle; the instructions I got from Mr. Myrick at Chicago, that I spoke 
of in reply to Mr. Bispham’s question, were the number of cattle to 
ship and the number of cars they were to be put into and what 
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roads to go over. Paris Myrick now resides in Illinois, in Kensing- 
ton, Cook Co., of that State. After I received the instructions from 
Paris Myrick, which I have stated, with reference to the number of 
cattle to be shipped, the number of cars they were to be shipped in, 
and the road they were to go over, I never received any other or 

further instructions from him in regard to them ; after I re- 
94 ceived the cattle on two occasions I received telegrams from 

J. & W. Blaker with regard to them; these telegrams were 
not in reference to the two last lots of cattle; the telegrams were re- 
ceived at the Erie stock-yard, Buffalo; the instructions were to ship 
the cattle on the narrow-gauge cars at Buffalo, and run them through 
Waverly without stopping. J did this. 


Objected to by Mr. Bispham. 


Recross-examined : 


The instructions I got from Mr. Myrick at Chicago covered all 


my duties, and no other instructions were necessary. 
(Sig.) 3 HARRY BENNETT. 


No other witnesses being produced, the taking of depositions herein 
is adjourned till Thursday, June 27th, 1878, at 11 o’clock a. m. 
} (Sig.) JAS. H. STEVENSON, Com’r. 


95 Deposition of Witson W. SELL, of the city of Philadelphia, 
as follows: 


I reside at 533 Butler street, in the city of Philadelphia. I ama 
station agent at the drove-yard station on the North Pennsylvania 
railroad, in the city of Philadelphia, and I am in the employ of the 
North Pennsylvania Railroad Company, and have been there in that 
capacity since October, 1876, when the station was first opened for 
business. As such station agent all cattle sent over the North Penn- 
sylvania railroad were received by me; I mean those received at 
that station; when received I delivered them to the stock-yard com- 
pany. I know J. & W. Blaker. They were in the cattle business 
from October, 1876, to November, 1877. They dealt at the North 
Philadelphia drove-yard. I received cattle for them during all that 
period and delivered them to the stock-yard company. I received 
the way-bills for the cattle from the conductor of the train generally. 


96 (Eighty-six way-bills shown to witness by counsel for de- 
fendant.) 


These are way-bills of cattle delivered by me to the stock-yard 
company for J. & W. Blaker between August 11th, 1877, and No- 
vember 3rd, 1877. 

Mr. Wistar now offers these way-bills in evidence. 

Mr. Bispham objects to these documents as irrelevant and other- 
wise objectionable, and also objects to any examination in reference 
to the same. 

These way-bills are marked by the commissioner “Jas. H. Steven- 
son,” and numbered from one to eighty-six, inclusive, and it is agreed 
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by counsel for plaintiff _ defendant that the same shall be received , 


in evidence as if attached to this commission, subject to the objection | 


heretofore made by Mr. Bispham. 

Bills Nos. 1, 2, and 3 shown to witness. They are dated August 
11th, 1877, and consigned to J.& W. Blaker. The cattle called for by 
those bills were delivered to the stock-[yard].company August 12th, 
1877. I find this by reference to my receipt-book, by which it ap- 
pears that the cattle were delivered to the stock-yard on account of 

J. Blaker. 
97 Bills Nos. 4, 5, 6, & 7 shown to witness, dated August 30th, 
1877; Mansfield to Philadelphia; they are to the order of 
P. Myrick; notify J. & W. Blaker. The cattle in these bills were 
delivered to the stock-yard for J. & W. Blaker on September 2nd, 
1877, as appears by the superintendent’s receipt of that date. 

Bills Nos. 8, 9, 10 shown [to] witness, dated August 18th, 1877; 
Waverly to Philadelphia, to the order of Paris Myrick ; notify G. 
W. Blakey. They are fur forty-nine head of cattle—three car-loads. 
The cattle were delivered August 19th, 1877, to the stock-yard com- 

company for J. & W. Blaker. I also Site ed on that day two hun- 
dred and twenty-three sheep in cars Nos. 2526 & 2512 to the stock- 
yard company for J. & W. Blaker. 

Bills Nos. 11, 12, 18, 14, & 15 shown witness, dated September 8th, 
1877, Waverly to Philadelphia, for five car-loads of cattle consigned 
to order of P. Myrick; notify J. & W. Blaker; the cattle were 
delivered on the 9th of September, 1877, to the stock- -yard company 

for J. Blaker, as appears by mv receipt. I also delivered two 
98 more car- -loads, P. & N. Y., Nos. 2541 & 2584, same day. 
Bills Nos. 16 to 21, inclusive, shown witness, dated Septem- 


ber 15th, 1877, for six car- loads of cattle ; five of these to the order 


of Paris & Myrick ; notify J. & W. Blaker ; ; and one, No. 18, to 
order of Paris & Myrick ; notify J. W. Blaker. These were delivered 
to the stock-yard company September 16th, 1877, for J. Blaker, as 
“ee ears by. the receipt of the superintendent. 

ills Nos. 22 to 25, inclusive, shown witness, dated Sept. 22, 1877; 
four car- loads of cattle, three of them consigned to Paris Myrick ; 
notify J. & W. Blaker; and one, No. 25, to Paris Myrick; notify J. 
& W. Blaker. The cattle were delivered Sept. 23rd, 1877, to the 
stock-yard company for J. Blaker. 

Bills Nos. 26 to 33, inclusive, shown witness, dated Sept. 29th, 1877; 
No. 26 consigned to Paris & Myrick ; notify J. W. Blaker ; No. 27, 
to Paris & Myrick ; notify J. W. Blaker ; the rest to Paris & Myrick ; 
notify J. & W. Blaker. These were for eight c ar-loads of cattle which 
were delivered to the stock-yard company Sept. 30th, 1877, for J. 

Blaker. 
99 Bills Nos. 34 to 40, inclusive, shown witness, dated Oct. 6th, 
1877, for eight car-loads of cattle, seven of these consigned to 
the order of P. Myrick—notify J. & W. Blaker—and No. 34 & 1. to 
order of P. Myrick—notify J. W. Blaker; these were delivered Oct. 
7th, 1877, to the stock-yard company for J. Blaker. 

Bills No. 41 to 50, inclusive, shown witness, dated Oct. 13th, 1877, 

for ten car-loads of cattle, all but Nos. 42 € 48 consigned to the 
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order of P. Myrick; notify J. W. Blaker. Nos. 42 to 48 to the order 
of H. Myerick ; notify J. & W. Blaker.. The cattle were delivered 
to the stock- yard Oct. 14th, 1877, for J. Blaker. There were twelve 
car-loads delivered, according to the recei pt, on that date, but I only 
found way-bills for ten. 

Bills Nos. 51 to 62, inclusive, shown witness, dated Oct. 20, 1877, 
for twelve car-loads of cattle, all to the order of Paris & Myrick ; 
nine of them notify J. W. Blaker, and three of them notify J. & 
W. Blaker. The cattle were delivered Oct. 21, 1877, to the stock- 

yard company for Julian Blaker. 
100 Bills Nos. 63 to 78, inclusive, shown witness, dated Oct. 27, 

1877, for eleven car-loads of cattle; six loads to the order of 
Paris Myerick ; notify J. W. Blaker; three loadsto the order of Paris 
& Myerick; notify J. & W. Blaker; and one load to the order of Paris 
& Myrick; notify J. & W. Blaker; and one load to the order of 
Paris Myrick; notify J. & W. Blaker. These cattle were delivered 
to the stock- yard company Oct. 28, 1877, for J. & W. Blaker. 

Bills Nos. 74 to 85, inclusive, shown witness, dated Nov. 3, 1877; 
for twelve car-loads of cattle, all consigned to the order of P. My- 
erick ; notify J—W. Blaker. The cattle were delivered to the stock- 
yard company November 4, 1877, for J. & W. Blaker. 

Note-——One of the bills was numbered 34 € $3, making the num- 
ber of all appear but 85, whereas there are 86 bills. 

The said eighty-six way-bills are now shown to the witness, and 
Mr. Wistar asks the following : 

Question. Are you able, from an examination of these bills, to 

state where the cattle called for in them were consigned from ? 
101 Answer. All with the exception of car Erie, 30466, “ Jas. 

H. Stevenson.” No. 1 came from Chicago, I think—the 
cattle called for in the excepted bill from Buffalo. 

Twelve way-bills, dated Nov. 10, 1877, shown witness for twelve 
car-loads of cattle, consigned to P. Myrick; notify J. W. Blaker. 

Question. To whom were the cattle called for in these bills de- 
livered and when? 

Answer. To the stock-yard company for J. & W. Blaker, Nov. 11th, 
1877; there were two hundred and two head of cattle. They came 
from Chicago. 

The above way-bills are marked “Jas. H. Stevenson,” Nos. 87 to 
98, inclusive. They are offered in evidence, and are hereto at- 
tached. 

Thirteen way-bills, dated Nov. 17th, 1877, shown witness for 
thirteen car-loads of cattle, eleven of them consigned to Paris My- 
rick and two of them to Paris & Myerick. 

The above bills are marked “ Jas.-H. Stevenson,” Nos. 99 to 111, 
inclusive. They are offered in evidence, and are hereto attached. 

Question. To whom were the cattle called for in these bills de- 

livered and when? 
102 Answer. To the stock-yard company for J. & W. Blaker, 
Nov. 18, 1877; there were two hundred and one head of 
cattle; the words “ac. J. & W. Blaker” upon these way-bills under 
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upon the way-bills when received by me. [I put them on at the 
stock-vyard. I am telegraph. operator for the North Pennsylvania 
Railroad Company at the drove-yard station, and am also manager 
and operator for the Western Union Telegraph Company at the 
same station. 

J.& W. Blaker sent telegrams to Paris Myrick on Nov. 5th, 1S77— 
one to U.S. yards, Illinois, and the other, a duplicate, to Kensing- 
ton, Cook county, Illinois—through me from the drove-yard station 
at Philadelphia. They were sent over the Western Union line. 

Two orders produced, hereto attached, marked Jas. H. Stevenson, 
Nos. 112 & 113. Witness says I wrote these orders at the request of 
Julian Blaker on the day of their date. 

Question. When were the cattle referred to in these telegrams 

received ? 
103 Answer. All I know is that the first lot of cattle received 
after that telegram was on Nov. 11th, 1877. Those were the 
twelve loads of cattle—two hundred and two head—which I have 
before spoken of as having handed over to the stock-yard company, 
for J. & W. Blaker, on the 11th of November, 1877. 


Paper marked “ Jas. H. Stevenson,” No. 114, shown witness, which 
is hereto annexed. 


This is the regular stock report received by me from Waverly; 
by telegraph, Nov. 10, 1877. This report includes the twelve car- 
loads of cattle which I have spoken of and other cattle sent from 
Waverly that day. The letters “B. H.” signed to the report are 
those of “ B. Hayden,” the agent of the Lehigh Valley Railroad Com- 
pany at Waverly. : 

Another order produced, marked “ Jas. H. Stevenson,” No. 115, 
are hereto attached. Witness says: This is an order which Mr. Ju- 
lian Blaker sert to Paris Myrick, Kensington, Cook county, Illinois, 
by telegraph, for twelve loads of cattle, in Nov. 12, 1877. 

I did not write this order; it looks like the writing of 

104 Julian Blaker. The “sig.” written in front of Julian Bla- 

ker’s name was written by the boy, I think ; I did not write 

it. I cannot say whether I was present when the order was written. 

I am iamiliar with Julian Blaker’s writing. This message was sent 
from the drove-yard station ; this is the original order. 


Paper marked “ Jas. H. Stevenson,” No. 116, shown witness, and 
hereto attached, dated Nov. 17, 1877. 


Witness says: I wrote this message and the boy wrote over it, and 
I suppose he sent it to B. Hayden, Waverly, New York. When I 
say “ wrote over it” I mean that my writing was not very plain,and 
the boy traced overit, making it plainer. I found it among the rec- 
ords at the office of the messages sent. 


Paper shown witness marked “ Jas. H. Stevenson,” No. 117, dated 
Nov. 17, 1877, and hereto attached. 


Witness says: This is the answer to the telegram above spoken 
of received from B. Hayden Nov. 17th, 1877. 


Sh Oe hee Canad 


IS te ome “pee ares: - 


eatneetnteenee tients a See ne ee 


THE COMMERCIAL NATIONAL BANK OF CHICAGO, 


Question. What was the occasion of your sending the telegram 
No. 116? 
105 Answer. Mr. Julian Blaker asked me to ask Waverly oftice 
if his eattle had passed. I think it was about the middle of 
the afternoon of a Saturday. Wade Blaker was at the vards on the 
19th of November, 1877. I don’t recollect having seen him on the 
U7th. I think I notified Julian Blaker of the answer I had received 
from Waverly. I[ notified him through the boy, Ithink. These are 
all the telegrams I have in reference to these two shipments of Nov. 
10th and 19th, 1877. I know Harry Bennett. He was shipper for 
the Blakers—that is, he had charge of the cattle from Chicago, I 
suppose, to Philadelphia, and traveled with them and cared for them. 
It is customary for shippers of cattle to send a man with them to 
care for them. Mr. William Harris, Jr., was the superintendent of | 
the stock-vard company from October, 1876 , to Nov. 19th, 1877. His 
assistant was Thomas Harvey. These are the ss ame ventlemen who 
have been examined here. I know Paris Myrick and also Julian 
and Wade Blaker. I was introduced to Paris Myrick either 
106 ‘the latter part of 1876 or the early part of 1877, at the drove- 
yard station in my office. I saw him there that once, and 
afterwards he was stopping at the yard several days, when he had 
some horses there, about April 9th, 1877. 

Question. Did you see him while at the yard exercise any exercise 
any ownership or control of any cattle delivered to the stock-yard 
company on ae. of J. Blaker or J. & W. Blaker, as far as you know? 

Answer. He did not, nor did I ever see any letters or instructions 
from him on the subject of any sort. At the first: introduction to 
Mr. Myrick, in the last of 1876 or first part of 1877, I was introduced 
by Julian Blaker to Mr. Myrick, Mr. Julian Blaker saying: This is 
our Chicago buyer. The words he used were: “This is Mr. Paris 
Myrick, our Chicago buyer.” Wade Blaker was not present; no- 
body but Julian Blaker, Paris Myrick, and myself. We were in the 
temporary station we had at that time, a sort of building used as a 
signal-box, in which I transacted the business of the office and re- 

ceived and sent messages. I became acquainted with Julian 
107 and Wade Blaker in the latter part of 1876. They were in 
\ the cattle business at the North Philadelphia drove-yard. 


Witson W. SELL cross-examined by counsel for plaintiff: 


Question. From whom did you get the way-bills from No. 87 to 
111, inclusive, being those for shipments of Nov. 10th and 17th, 1877 ? 

Answer. I think from the conductors of the stock train. The 
shipment of Nov. 10, 1877, was in one train; there was but one con- 
ductor with the train. I don’t know his name: as to shipment of 
Nov. 17th, there were twelve cars in one train and one 1n another. 
I do not remember the conductors’ names on those trains; generally 
the way-bills are delivered to me by the conductors of the stock 
trains,and I think this was done in the cases just spoken of. I sup- 
pose the conductors get the way-bills from the agent at Bethlehem. 
I don’t know whose handwriting the body of the bill is in; it is 
done at the Waverly office, by whom I don’t know. The Waverly 
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office belongs to the Lehigh Valley railroad, and these way- 
108 bills are issued from that office. I suppose the conductors of 

the stock trains get them from the Waverly office ; the cattle 
mentioned in these way-bills came from Chicago. I think that the 
cattle called for in these way-bills came in two sets of trains—that 
is, the cattle are changed once on the road; the trains are not 
through trains; the change takes placeat Buffalo, I think. [have been 
connected with the railroad almost eight years; for about a year 
and six months I have been familiar with the method of shipping 
cattle over these roads; when the consignot delivers cattle to be 
shipped I suppose somebody gets bills of lading or receipts or vouch- 
ers of some kind. I suppose they get receipts, but they are not 
shown to me. I have forwarded local freight to be shipped over 
the North Pennsylvania railroad from the drove-yard station. I 
don’t know whether when the trains leave Chicago the eonductors 
are furnished with the way-bills or other documents in reference to 

the cattle. I am not able to explain the method of ship- 
109 ping cattle from Chicago and Philadelphia, having reference 

to the papers that pass between the different parties having 
charge of them, except what happens between Waverly and the 
drove-vard station—I mean that when I receive cattle at the drove- 
yard station, I receive them as the agent of the company. 

Question. You have stated that you delivered the cattle received 
by you, as the agent of the North Pennsylvania Railway Company, 
to the stock-yard company. What authority had you for so doing? 

A. By running the cars on the stock-yard siding, I should think, 
would be enough authority to show that the cattle belonged there. 
I took the receipt of the stock-yard company for the cattle in my 
book, which is present. It is signed by Wm. Harris, Jr., superin- 
tendent. The words “J. & W. Blaker” on the receipt mean that 
the cattle mentioned therein were delivered for J. & W. Blaker to 
the stock-vard company. They were delivered to the stock-yard 

company for J. & W. Blaker. The “numbers” under the 
110 name J. & W. Blaker refer to the cars in which the cattle 

were. The word “ Erie” is the name on the car; it is the 
kind of car. The name of J.& W. Blaker in the receipt of Nov. 11th, 
1877, is in my handwriting. Ithink their namesare upon the way-. 
bill, and that I took them from there. By looking at way-bills Nos. 
87 to 98,inclusive, I find that the name is J. W. Blaker and not J. & 
W. Blaker. I suppose I took the name Blaker from the way-biil and 
put it in the receipt. 

Question. Who receipted for the cattle included in the shipment 
of Nov. 18th, 1877? 

Answer. Wm. Harris, Jr., superintendent, per “H.” “ H.” means 
Harvey, who was assistant superintendent at that time. The marks 
on this receipt are J. & W. Blaker; it is in my handwriting. Mr. 
Blaker told me to make out all the bills and receipts in his name ; 
I mean Julian Blaker; that is the reason why I put the 
words “J. & W. Blaker” in the receipts. I put those words 
in the way-bill as a memorandum. The words J. & W. Blaker 
appear in all the way-bills of Nov. 17, 1877, being the way- 
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bills Nos. 99 to 111, inclusive, and they are all in my 
111 handwriting. I can’t say whether I wrote the words 
| “J.& W. Blaker ” first in the receipt or in the way-bills ; no 
one told me to write these words in the way-bill; no one instructed 
mé to put them in. I did not know Julian and Wade Blaker be- 
fore they began to trade at the stock-yard; before I came to the 
drove-yard station I was [for] a month night operator at Fort 
Washington—that is, telegraph operator at night; before that I was 
station agent at Bingen station for about three years. I never knew 
the Blakers during that time. I saw them occasionally at the stock- 
yard. Julian boarded at the hotel there, and I saw Wade everv 
market day. I know nothing of their financial condition. I never 
made any inquiries about it. When I delivered those two lots of 
cattle to the stock-yard for the Blakers the two receipts produced 
here were the only ones I took. I did notask for any other receipts. | 
I did not ask for any bills of lading to be produced or anvthing of 

the kind; as soon as the cars were put upon the side track 
112 «the cattle were unloaded immediately. I don’t know whether 

the “B. Hayden,” to whom I telegraphed to Waverly, gave 
the way-bill or not. He was the agent at that station. No other 
telegrams than those produced were received or sent by me in rela- 
tion to those two lots of cattle. I keep the telegraph orders of each 


‘ month in separate packages in my office; those here produced were 


taken from one of those packages; this paper, which I now produce, 
is a correct copy of the delivery receipts of which I have spoken in 
my examination and cross-examination. Paper marked Jas. H. 
Stevenson, No. 116, and hereto attached. 


* Re-examined by counsel for defendant: 


According to the marks on the. way-bills of Nov. 10, 1877, Nos. 
87 to 98, inclusive, the cattle mentioned therein came by the way of 
the Michigan Central railroad, the Great Western railroad, the Erie 
railway, Lehigh Valley railroad, and the North Pennsylvania 

railroad. The shipment ‘of Nov. 17, 1877, way-bills Nos. 
118 99 to 111, inclusive, came over the same railroads. I 

think I could get, if requested, the names of the freight con- 
ductors who delivered to me the way-bills of Nov. 10th and 
17th, 1877, and the cattle called for bv those bills. The letters 
“O K, W. W.S.” upon all the way-bills produced, Nos. 1 to 111, in- 
clusive, I put there. They signify that I have taken a record of 
the way-bills on my books and received the cattle therein called for. 
All cattle that came down the North Pennsylvania railroad to the 
drove-yard I delivered to the stock-yard company, unless otherwise 
ordered ; I don’t know that I ever received orders to deliver to any- 
body else. 

Question. Did you ever ask for or receive any bills of lading for 
cattle delivered at the stock-yard ? | 

Answer. I have, but not till after Nov. 17,1877. There was no- 
body transacting business under the name of J. W. Blaker at the 
drove-yard station at any time. 
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Recross-examined by counsel for plaintiff: 


I have asked for and received bills of lading for cattle 
114. delivered since Nov. 17, 1877. This was not of my own 
motion, but under instruction from Mr. Clark and Mr. Grafly. 
Mr. Clark is general agent of the north Pennsylvania railroad. Mr. 
Grafly is through freight agent for the same company. The 
instructions were general, but in one particular case I got special 
instructions. I receive freight for cattle delivered at the stock-yard 
from the stock-yard company weekly. The yeceipts for freight are 
given by mein a book kept by the stock-yard company. Mr. Harris, 
superintendent of the stock-yard company, paid me for the two 
shipments of Nov.11th and 18th, 1877, by cheeck—I mean he paid 
me the freight for them. The dates on the way-bills are Nov. 10th 
and 17th, and those on the receipts are Nov. 11th and 18th. 
(Sig.) WILSON W. SELL. 


No other witnesses being produced, the taking of depositions 
herein is adjourned till W ‘ednesday, June 19, 1878, at 10 o’clock 


a. mm. 
(Sig.) JAS. H. STEVENSON, Com’, 


115 OFFICE OF JAs. H. STEVENSON, 
No. 181 So. StH Sr., PHILADELPHIA, 
WEDNESDAY, June 19th, 1878. 
Counsel for the plaintiff then offered in evidence and read to the 
jury two telegrams, as follows : 


116 | Form No. 45. 


The Western Union Telegraph Company. 
Night message. 


The business of telegraphing is liable to errors and delays, arising 
from causes which cannot at all times be guarded against, ‘including 
sometimes negligence of servants and agents whom it is necessary 
to employ. Ezrors and delays may be prevented by repetition, for 
which during the day half price extra is charged in addition to the 
full tariff rates. | 

The Western Union Telegraph Company will receive messages, 
most for transmission between stations in the United States east of 
the Mississippi river, to be sent without repetition during the night, 
at delivery not earlier than the morning of the next ensuing busi- 
ness day, at reduced rates, but in no case for less than one- half the 
usual rates, on the express condition that the sender will agree that 
he will not claim damages for errors or delays or for non-delivery of 
such messages happening from any cause beyond a sum equal to 
ten times the amount paid for transmission, and that no claim for 
damages shall be valid unless presented in writing within thirty 
days after sending the message. 

Messages will be delivered free within the established free-delivery 
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limits of the terminal office. For delivery at a greater distance a 
special charge will be made to cover the cost of such delivery, the 
sender hereby guaranteeing payment thereof. : 
The company will be responsible to the limit of its lines only for 
messages destined beyond, but will act as the sender’s agent to de- 
liver the message to connecting companies or carriers, if desired, 
without charge and without liability. 
~ WILLIAM ORTON, President. 
A. R. BREWER, Secretary. 
THOS. T. ECKERT, 
General Manager. 
James H. Stevenson. No. 112. 


Send the following night message, subject to the above terms, 
which are agreed to: 


(7) 5, 1877. 
To Paris Myrick, U.S. y’ds, Ills. : 


Ship fourteen loads cattle to-morrow or next day; three or four 


loads heavy cattle ; two Colorado. 
16.—P'd. J. & W. BLAKER. 


U.S. 4. S. 5K., 48. 
Ras Read the notice and agreement at the top. aq 


Form No. 2. 
The Western Union Telegraph Compaicy. 


All messages taken by this company are subject to the following 
terms: 

To guard against mistakes or delays the sender of a message 
should order it repeated—that is, telegraphed back to the originating 
office for comparison. For this one-half the regular rate is charged, 
in addition. Itis agreed between the sender of the following message 
and this company that said company shall not be liable for mistakes 
or delays in the transmission or delivery or for non-delivery of any 
unrepeated message, whether happening by negligence of its servants 
or otherwise, beyond the amount received for sending the same, nor 
for mistakes or delays in the transmission or delivery or for non- 
delivery of any repeated message beyond fifty times the sum re- 
ceived for sending the same, unless specially insured, nor in any 
case for delays arising from unavoidable interruption in the work- 
ing of its lines, or for errors in cipher or obscure messages ; and this 
company is hereby made the agent of the sender without liability 
to forward any message over the lines of any other company when 
necessary to reach its destination. 

Correctness in the transmission of messagato any point on the 
lines of this company can be insured by contract in Writing stating 
agreed amount of risk and payment of premium thereon at the 
following rates, in addition to the usual charge for repeated messages, 
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viz, one per cent for any distance not exceeding 1,000 miles «od 
two per cent, for any greater distance. No employee of the ‘et. 
pany is authorized to vary the foregoing. 

The company will not be Hable for damages In any case where the 
claim is not presented In writing within sixty days after sending the 


message. 
NORVIN GREEN, Presidenié. 
A. R. BREWER, Secretary. 
THOS. T. ECKERT, 
* General Manager. 
Jas. H. Stevenson. No. 110. 


Send the following message, subject to the above terms, which are 
agreed to: 


(6) ; N. P. D. Y’ps, Pa., Nov. 5, 1877. 


To Paris Myrick, Kensington, Cook Co., Ills. : 


Ship fourteen loads cattle to-morrow or next day; three or four 


loads heavy cattle; two Colorado. 
16.—P’d. J. & W. BLAKER. 


U.S. 4. 3 K., 62. 
Ke=> Read the notice and agreement at the top. aq 


117 Also way-bills dated November 10th, marked “ way-bill of 
merchandise transported by Lehigh Valley R. R. Co. and 
North Penn. R. R. Co,” for first lot of cattle: also way-bills for No- 
vember 17th, 1877, for second lot of cattle; also receipts of the 
Drove- Yard Association; also other way-bills, the said receipts & 
way-bills being as follows: | 


YO RTT RE Ao ko nee Bm 


a 
z 
a 
& 
a 
wo 
‘ht 
— 
he 
7, 
Ps 
om 
rat 
VA, 
~) 
~ 
“, 
VL. 
me 
a, 
é 
5 
e 
. 
ad 


WPA ‘Estog ‘og [: posropugq] ‘oge ‘ouyy oSvoIyQ ‘S'M * ‘39 (‘Adop CLS “dN ®‘A 1 $8601 “A 
| i 

‘OAV “M “L 
OTM | 98 16) 09 Te | : 


‘soa ‘ayo gt | ANON “YOU W ‘ad |--7-~- egpoe ‘ONT 


‘AOUAM SOL ‘ouBU Ivo JO 


§,10UMO IO 9OUSISUOD meee pus puly 


‘LLBL “HI0I ‘AON a, DULL 0} APIOAR AMA WOdZ “yy “aT ‘I ‘NC pus ‘wy at A 'T Aq poywodsuvay ostpuvyorout jo [[Iq-AB AA 
‘OBE ‘meg -hoy, mor 88 ‘ON = ,, UOSUARAIY “HT ‘sr ,, "I—VG VOY OTT 


‘So[d1PIB JO UOIAdIIOSOGg 


"JU S19 A 
"ssul[d Pg 
"FUSIO AA 
SSBID 3ST 


"sSBlO UIF 


HPMind ‘eopoe- ‘og [: pesiopug] ‘ogg ‘ouqs oSvoIYD “S°M'M “HO ‘Adoo OLSt “dN BAT * 86°01 “A 


d 


‘IOAVI_ “M “Lf 
‘HON | 98 16 | OF 18S |~ 000‘02 | °"7" 777" ‘gor ‘219980 gT | AJON “HOA ‘qd [77> ~S9FOs ‘ONT 


bid dcmn aren. citi 


' "189 JO 
AMASUOLTY OUIBU j 


S9[OIPB Jo UO 110s0q §,1aUMO JO BBUZISUOH | JoquINU pUB pul y 


SSB[O Up 
‘WY S19 MA 
“SSBID PE 
"WY 310 MA 


wT). 
— 
| 


‘LLSL ‘UIC TL 4,A0N ‘8 portyg 0} AIOAN MA Wa “YT “YA ‘N puv “ayy A “YT 4q pozsodsuvay osipusyorou Jo Ttq-ABM ; 
Mma hoy moor "LS “ON =, WOSUANANY "HT 80’ ,, "I—Ve WOT STT 


ee 


vow 
‘Bpeiud ‘9stos ‘eg [: pessopug]| “8d ‘01g OSB1ND “SMM “MO ‘Adop GLCL “dN PAT ‘86°01 'O 
| y | “IJONVIA “M Lf 
‘Bug | 98 12 | 0¢ I$ || GL SI 000'0% |"~~ 7 "~~ ‘00a ‘919980 QT | ATION “YouwAW “gq |7-77-7" O8FOS ‘OUT 
| ies oneigne te seesisinen ai 
- Z 2 E es == 7 = =e * = oJUIBU 
‘10Us "Ss = iS 2 @ o. 2&1e8| ef | of | ' "1vd jo 
1oUsIsUo/) 8 FR E. ° Ss, oe os eu | ee so]o1aw Jo Uo 1os0¢ g,JOUMO JO 9USISUOD |doquINU pus pUly 
2 ~ rTrieriPrrirerise?ter 
mM ° e 


‘LIST ‘WOT “AON ‘B,pulry oF Aproav Ay Woody OY “YAN Pury “yA “T Aq powodsuvay osipuvyorour Jo [14-40 
"E8E *-mg-fingy, nor 06 ON, Wosuanay “TT ‘sop,, I—FZ WOT «IST 


THE NORTH PENNSYLVANIA RAILROAD COMPANY VS. 


‘BPByd ‘F8FOe “OA [: pessopum] ‘ogg ‘ory, OSeoIYD “S"M'M “MO ‘Adop GL'ST “MM 8 09 $8601 “A 
: ome 
| | | 
| | | | “IOMOVIT “M *L 
‘oyeyng | 98 12 | 08 os Oe ee | one: | 000'0% | ~~" "77" ‘ood ‘O111VO QT | AJON “yOMOAW ‘gq [7-77 7~ FSFE ‘OY 
EEE | cone eee ' ; 
| ha a" ~ Qa| Pal Sa! BS - | 
<i © = = co) eS | @ Ss 2 & = | ‘QUIvU "180 JO 
‘LOUBISUC |g , = - his | Sue | Soe | Sis | Bag’ | 8911140 Jo uorsdysoseq |. sumo go aauSIsuoy \aoquinu oe ul 
oe se eee x PE RS eS | ee) ge | ‘ Pe eee ee 
BS. he hae é re] eel er) ee) ee 


“LIST ‘UI0OL “AON ‘UR, pupiyg 07 APoavAA WO YW '_‘N pus wy ‘yA ry kq poytodsuvuy @SIPUBYDIOUI JO []IG-AVAA 
G8C Mee fo, Meroe ; 68 ON , wosuanany FT ‘svp-,, "TFG WO OcT 


44 


re) 
o 
a 
O 
past 
ac 
© 
fy 
o) 
SM 
Zz: 
A 
jaa) 
I 
“ 
Z, 
@ 
=—_ 
i) 
< 
Zz 
= 
< 
bod 
© 
en 
eal 
= 
= 
° 
1) 
< 
en 
e 


‘eprriyd ‘LF0s ‘og [:pessopuq] ‘ogg ‘ouqi oSvoiy “S*M'M “MO ‘AdoO 


eLeL dd 'NP'AT ‘86°01 “OF 


0, JN 


IONVIT “AA ‘LC 
ood ‘9199¥0 LT] AION “YOMOATW "g |--7"~ LLFOS ‘ONT 


0G 18 


‘IOUSISUOD 


ST S 
Ss 
nN 


"FY S10 MA 


‘OUIBU "18d Jo 
§,10UMO JO DOUSISUOH JOquUINU puUe pUuLy 


‘gO[DIJAB JO UOT} OSE 


| 


| 


"SSUIO Up 


"JUS19 MA 
SSRID PZ 
"SSUIO y 


‘B.PUd “ostos ‘og [:pesiopuq] ‘ogg ‘orm oSe1ND “S'M'M “HO ‘Adop 


‘LLST ‘UIOL “AON ‘8. pUpiyd oF Apoaum wo “YY ‘dT 'N pusy ‘yA “IT Aq popwtodsuvay osipuvyriout Jo [[Iq-AB AA 
‘mg-hoy mor C6 ON, WO8UANAIY "FT “80, "I—VG WOW SGI 


GL'GT M ‘OS 86°01 “HT 


°0O, Jug 


98 12 | og Ig |- 000°0Z ‘soa ‘oryywo 21 | XI Deity A. f oe : 
seal SHON “YONOAW *d O8FOS ONY 


‘1OUSISUDD 


V8E 


| 
‘auBu ~ "1B JO 
§,10UMO JO BVUSISUOH .aquUINU pus pUuLy 


‘g9[91}AB JO uoIyd1IOseq 


SSB[O UP 
TY S1Id MM 
SSU[D Pg 
JUSIO MA 
SSBID PZ 
"FYB AA 


sosuod xq 


“LLST ‘UIOL “AON ‘B,pRLIy 07 ApToAVAA WOdy COW aN pue yy “AT Aq powodsuvsy osrpueqorour Jo [[1q-40 A 
“neg hoy quror ‘T6 ON =, UOSWANAIY "FT *80f’,, "I—FG WOW GGT 


‘Bpeliud “esrog ‘“olug [:possopuq] ‘ogg ‘o1yy OSvo1yD ‘S°*M'M “HO ‘Adop CLGL dN BAT *8601 “a 


‘Ov “MS 
‘O.Jng | 98 1% | OF 18 | 00002 "daa ‘919989 QT | AJNON “HOMOAW “q |----~- ogpOg ‘ONT 


‘1ousIsUOD "So[D1}1B JO UOIAdI1080qq agin "EBO JO 


$,JdUMO JO DOUFIsuOH jJoquinu pus puly 


‘ssB[D pe 
‘14510 MA 
"SSBID PZ 
‘W519 MA 


‘sosuod xq 
"SSU[D UI 
*SSBlO 4ST 
"VY 319 MA 


“LLL WOT “AON “BPR 04 APOABMA WON “YY “AN PUSH “WA “T Aq poyodsuvsy osypuvqosows Jo [11q-48 M4 
“mag hoy yor V6 ON, WOSUANAY "H “8vf’,, "I—VG UO céT 


‘B.PBIU ‘86F0S ‘eq [: pesiopuq] ‘ogg ‘ory OF¥o14D ‘CLG ‘Ad ‘N BP‘A‘T ‘86°01 “DF 


ED 


‘IONVIG “AA ‘L 
0, NG | 98 12 AION “YOOAW “A |°-~-~" 86408 ONT 


7) 
> 
hy 
Zz 
< 
a 
© 
) 
a 
a 
© 
jam 
J 
bo 
ms 
a) 
<4 
b— 
ZA 
< 
> 
J 
a 
Wh 
Z, 
Z, 
x 
~ 
ms" 
eH 
2D. 
7 
je 
a0) 


‘10Us{suO ‘soorqae Jo uolydis ee ™ 
ee [Ore J yO f198O(T #,J0UMO 10 dOUDISUOD |4oquINU pUB pULy 


‘sosuod xy 
SSID UNF 
‘SSBID PZ 

SSBIO 4ST 


‘LLB “UIT “AON “8. pULI 07 AJsoaw my Woay oY “Wg “N pus yy A “I Aq poywodsuvsy osrpuvyosour Jo [[1q-40 4 
ma -hoy puor ‘$6 ON =, WOSUanaIY “FT “8Pf’,, "I—FG WAT v6l 


oR IP ng A NT nt _ A a a Ae a mE 


pope ~~ wrt te SSS I Fn ess PIT REIS TIE be initiate adil 


8 net I Se gs i gem m= ON Cm ai 


wn wil. ya 


LAL LALA TELL LLL LLL LLL LLL LA ILL LLL ELLE ILE LS saute 2 


) 
D 
< 
o 
= 
- 
-) 
& 
fo) 
+ 
vA 
< 
FQ 
a 
< 
7 
2) 
- 
e 
< 
a 
-_ 
<q 
ann 
Oo 
fo] 
x 
a 
5 
o 
& 
pen 
Ee 


‘B.pUyd ‘96F08 “og [: pestopug] ‘ogg ‘ory oSvoIyD “Adop 


98 16 SP ST ~~ “MM 9S 
ap e 


“IONVIG “M ® ‘L 


ood ‘919989 LT | AJHON “MOMOA “gq |--""~ 96FOS ‘ONT 


Rete 


‘OUBU ‘180 JO 
. . , 18 Jo uotyd11080 
1ousIsuoD SOPHIAS JO TONS | ¢ soUMO 40 90UTISU0G |soqunu pus puly 


sosuod x] 
Sssulo UP 
"QU S19 MA 
ssvjo peg 
"VY510.M 
SSBID 3ST 
"WY S19M 


“L 


t~ 


SL ‘WIOT ‘AON ‘8, pupiyg 0} APIOABMA WOI YY AN pus wy “yA “TY Aq powodsuvsy osipusqosow Jo [[1q-AB MA 
‘Mme-hoy yuror ‘96 ‘ON =, WOSUANAIY ‘AT ‘sv, ‘I—FG UOT 8 =—LZT 


‘B.pEligd ‘eepog ‘oq [:passopuq] ‘ogg ‘org, O880IND ‘SMM “HO ‘dog CLG “A ‘N ®‘A “T {86°01 “Ot 


‘SOAs M L 
s--- m=" oar [919980 OT | AJUON ‘HOWMOAT ‘gq |°-777" g6R0 ‘OT 


"0, JN | 98 16 


Oo 
N 


‘OuIBU "1B JO 
‘1OUSIsSUO ‘$9]0111B8 JO UOIIALIOSO 
siateane tat *, [Ona J ner qd $,JOUMO JO VBUTISUOH |JoqtuNU pus pUuly 


sosuodx Y 
‘pivdoig | | 
SsB[o UIP 
"44510 MA 
"ssBID pg 
‘94319. 
SSBIO 48T 
"FU 519 MA 


“LUST ‘WOT “AON ‘8, pRliyd 0} {[roasM Woy “Y “Yd ‘N Pusey “yA “TI Aq powodsuvsy osipuvyosow Jo [[1q-AB A 
‘mg hoy mor "G6 ON =, wosuanaY “FT ‘8nf-,, "IE WOT =: OST 


wi 
~~ 
a 
vA 
“ 
Fo 
5 
rom 
<q 
i) 
aa 
a 
pon 
4 
[==] 
“ 
Lal 
vA 
<4 
> 
J 
al 
mn 
gs 
S 
je 
& 
f=) 
-) 
A 
i) 
ee) 
am 


‘B.PBY ‘s6r0s ‘org [: pesiopuq] ‘ogg ‘orys OF¥IYD ‘S°'M'M “MO ‘Adop 


98 16 91 91 “d N¥'A‘T 
66 OL ~~~ Oy 


00 ZI$ 
, PAVIA M YL 
rma emrmmrnar ‘aryqvo LT | AJON “youoAy ‘gd |°77" > 68FOG ‘OT 


‘1OUdISUOD 


[2 WF 
‘W510 AA 


‘OUBU . "18d JO 


‘ga10I1IB JO UOIIdIWIs 
[OMB JO UoNjatlosod §,JOUMO JO BOUSISUOH |LOqUINU PUB PULy 


‘sosuodxq 
‘predoig | 


*ss¥B 


‘LLST ‘WIOL “AON ‘8B. pRlIyg 0} A[IVAB MA wo "a YU ‘dN pus y ‘yA “YT Aq poysodsuvay osipusyorsm jo Iq-AB MA 
mg -fivy quror ‘86 ON ,,WosUanaY “FT ‘svf,, "I—FZ WOT GET 


‘BPByd “gopog ‘og [: pessopugq] ‘ogg ‘oryy o3voryD ‘g°*M'M “HO ‘Adoo 
98 16 GL OL “d'NYP’A‘T 
&6 OL 
GL F08$ “"~~~" 


"IOAVIGC “M ¥Y ‘¢f 
0S 18$ 


19 698$ “---"=- ‘gga ‘913980 ZT | AON “yoUoATW ‘*g COFOE ‘OT 


| 


nee eee eee 


LOUBISUOD “OwBU "IBO JO 


‘go[Ol O uoI}dI1080 
[ONaB J HEMOSeCL | 5 1aUMO 10 BOUSISUOD |4oquINU puY pury 


“sosuodx 


"ssu]D pg 
‘WYS1O.M 


“LLSL “UIOT “AON “B.pULyd 0} A[toav A wo “yy ‘d ‘N pus 


a ‘a ‘A ‘TT Aq poysodsuvay ostpuvyorsu Jo [[Iq-AB A 
‘Mg fog wor ‘LA ON = ,, WOsUANAY "FT 8Vf",, "I—Ve W10of 8éL 


Ne pal BIR C E. SELBE SP DULLES IBS $ 


sé 
<a) 
< 
Oo. 
x 
Oo 
(x 
fo) 
e. 
A 
< 
—Q 
tel 
< 
Z, 

—g 
& 
<q. 
vA 
teal 
< 
oq 
: 
a 
g 
a 
oe 
& 


ee ae ‘N » "A "I 
Ry eee ate oe ee 
el Gog “rote com enna 


s,APY 

18 81 ~~" "" peat 
00 $I$° "~~~ y418q |L, : . 

| | TIVE MM YL 

08 IZ8 ‘TT 10 ‘Ww ‘913980 OT | ‘OW “HoMOAT suBg |----~ OLFOg ‘og 


M | 


a e O 
‘1OUBISUOD oueu 189 J 


89/0118 Jo uolydt1oseq] §,.JOUMO JO 9dUSIsUO_ |JOqUINU pus’ pULy 


pivdoig | 
“SSBID UIP 
"AY S19 MA 
“SSUJD Ps _ 
D1 
"SSBlD IST 
‘I4SIOM 


44 


“LLST ‘UILT “AON ‘8, pBLLY 0} APIOABAA Wody ‘yy “Md ‘N puv ay ‘yA “TT Aq poqsodsusiy osipusqoiow jo [[Iq-AB MA 
‘nrg “hoy, juror ‘OOT ON =, UOBUNAIY ‘H ‘80P’ ,, ‘OTS ="I—FZG UO TEI 


‘001 1.d ‘ogg ‘0143 OS8dITD “S*M AM ‘pyoyy ‘fdop ‘CL'SL “AT 'N PAT * 86°01 ‘ONG 


‘OVI “M DL 
0, Ng “ sr""=" 914380 SIO FI | ‘OW “YOWOAW sIVg Z8F0S ‘OLY 


‘LOUTISUDH oulBU 18d Jo 


*$9]0I}IB JO 
[1948 Jo uondisoseq $,J9UMO 1O BVUSISUOH |1OqUINU Pus PULy 


"ssUlo UIP 
"44319 
“ssBlo pg 
"T4510 MA 


‘LLST ‘QOL “AON ‘B,pBpiyg 03 APOABMA Wody “YY “qT ‘N pus -y ‘y ‘A “YT Aq poyodsuvay osipusyosew Jo [j1q-AB MA 
nrg -hoy quror ‘66 “ON. ,, WO8UANAIY ‘FT ‘8vf’,, "LTIG = (“"I-—FG WON OST 


2 
> 
~ 
A 
“ 
_ 
E 
Q 
< 
© 
a 
J 
a . 
0 
i 
< 
_ 
Z 
a 
> 
«| 
‘ 
N 
Z, 
vA 
& 
Bag 
x 
& 
ice 
-) 
2 
ea 
x 
& 


50 


‘OOL s0d ‘Ogg ‘ , coat) OBB) ‘SMM “M0 ° pryoyy ‘Adog CLOL dT ‘NDP ‘AT ‘8601 ‘OUT 


‘OAV MM Ye 
; ‘OV ‘B.uUdg ‘¥.pB 
TT 10 “W ‘QT ‘913980 ABD | -pyYq‘youoA svg |------- ---- “OUT 


} 


‘OUI BU ‘IVD JO 
‘lOUSISUO ‘soyolqae JO UOIdIIOSO 
‘ su 9fPNAw J Haosed §,J2UMO 1O BVUSISUOH |19qQ INU pus pUly 


FR 
Ss 
a 


= |-sosuodxq 
SSUIO UIF 
SSUID PE 
"SSBID PZ 
TYSIOM 


"LL8SI ‘UII “AON “7 peu 04} K [doa MA ‘woay ! UO ‘HU ‘d'N Pus ‘yw w'aA DT Aq poziodsuvly dSIPUBIJOU JO Iq-AB AA 
NMI hoy uno COL ON =" Wosuanaiy "H ‘80’ Ig IFS WO S&L 


841 OOT 4.d ‘ogg ory} OSBaIYD “S'M'M “MO ‘peoyy ‘Adop 


od... 
98 12 
2 . Seaeoseereees 


‘194VI_ “M PL OV 


‘TT 10 “WwW ‘GT ‘o19¥0 ABM | “YoUWeAW pu seg | --~"~ Z6F08 ‘ONT 


‘LOUSISUOZ 


"TYD19 AM 
“seuye pe 
‘ssn PG 


$,10UMO LO 99USISUCD |10qUINU PUB pully 


“ssulo Up 
SsuD 4ST 
‘24510 M 


| 


ee eee + = ee ee ene 8 ee 


| 

| 
a ‘QUIRU | "Ivo JO 
$9]1JIB JO uoIydIOseq 


“IST ‘YT ‘AON ‘B.pupiyg 0. AJd0A8 AA woay “a7 “ST ‘dQ (N pus ‘sy ‘ay (A TT Aq poysodsura; osipuvyosow Jo [piq-AB Ay 
Mg -hoy mor ‘TOT “ON =“ Wostlanany “FT “80 . STG "T--re Uo é&L 


ene aren quennepetnl pe 


* ss st ee A aD oe Tis Ce FPR Ee 
Sona’ es a. eooee 


o) 
eo) 
1S) 
= 
eo) 
o>) 
fy 
o>) 
= 
Z 
< 
a 
— 
< 
Z, 
2) 
pana 
 & 
<a 
A 
— 
< 
berg 
© 
aa 
ca 
= 
a 
© 
) 
<2) 
= 
& 


‘sprol “TN PAT OUT MD OW BIA ‘00T Jed ogg o1ys oSvoIND “SG *M'M “HO ‘Peoyy “fdop ‘cyel dN PAT $8601 ‘OUT 


‘IOV “M YL 


‘Oo, BU | 98 16 SE ieee ‘1 000'0% |777 “P40 ‘yw ‘019980 eT | ‘oy “yOWOAT stuuvg |--~"~ LLEOS ‘OMG 


M 


lo 


‘18d JO 
‘LOUSISUOD sha J 


$,JOUMO 1O DOUSISUOH JIQUINU PUB PUL Yy 


2 


el 
a 
Po 


‘s9]91318 Jo uotyd10seqg 


"SSBID UF 
“SSBID IST 


"443 


“sesuodxq 


‘DIST VI ‘AON ‘RW, pUlIYg 04 APOAVM WOIZ YY ‘AN pus yw A “T Aq powodsuvay osipuvyorow Jo [[1q-AU AA 
‘me -fingy, quror VOT ON = UOstanay HH ef’ GTS) = "I—Fe WON GéT 


Yen) 
re 
ie) 


‘MOT Jed ‘ogg ‘0143 OSvOIND ‘S'M'M “MO ‘pwoyy ‘Adop CLOT “dN PA "T *8601 ‘ONT 


“1OAVIC “M BL 
: Oy ‘B,UUsg ‘BPR 
TT 10 "WW ‘OT ‘ayywo ABD | -[1yq' youd svg |---"~ S608 “ONY 


“OUIRU ‘189, JO 
§,1OUMO JO MOUSISUOD OqUINU PUB PULY 


‘JoUSISUOD ‘so[D1WIB JO UOIydIIOSOG 


“SSBlO Ps 
"JY S19 AA 


‘sasuad xq 


x ‘L181 ‘UILT ‘AON ‘B,PUliyd 0} AOAv A wos oy Y ‘dN puv a aA “T Aq powodsuvay osipuvyouow jo [[1q-AB MA 
Maho mor ‘SOT “ON §=“UosUlanaiy "FT “sor GIG “I —Ve WO vél 


00T ted ‘ogg ‘o1y} O88) “S"M'M “MO ‘peoyy “Adop CLO “d “NP 'A “1 {8601 ‘OUT 
‘JONI “M ® 
‘f ‘OV ‘Bq ‘R,pR 
- ‘o,3ng | 98-12 | L 18 [7-77] GL St [ttt rrr 00003 |T 4° “WC ‘OT ‘219980 aBE | -[1Yq*YouoA saw |- -——- > "OLN 
> Heard Pee 
Z Ej zZ 2 z 3s =2 “se -f aS “OUBU “IBd Jo 
é ‘10USIsuoy : J z ° 4) 3 es. eS eS. ‘so[019A8 Jo UO!yd{sOsoqT g,J0UMO JO daUS|suOg |JoqwNU pus pUly 
c © ° . ; 7 ms ms ms nm § 
Pay "LLSL ‘UILT “AON ‘B,pupry 07 Apoae my Wo “YY “dN puw yy “A “TI Aq poysodsussy osipuByosour Jo [[1q-AB AA 
< ars ina 
2 TL9 | mg hoy wor 9OT “ON = “wosuanay "HT ‘sof’ CIg "I—-bG WOH LET 
i= 
< 
pa 
< 
_— 
vA 
< 
a : 
_ 
an 
Z 001 tod ‘ogg ‘oSvOIND “S'M'M “MO ‘peoyy “Adop CL'CL “dA ‘NPAT $8601 ‘OUT 
Be 
hes | ‘IONVIE “M Df 
a ‘OY ‘B,UUeg ‘R,pB 
iS ‘oO, INg | 98 12 | 09 18 |""7"| GL ST “-"| 000‘02 [I 40 “WW ‘OT ‘919980 ABD | -[LYq‘yooAW stv | --~ - FEF08 ‘og 
SW ee | 
2 = | = |e| B | os| $4] 24| 84) ze 
SS ‘1OUSISUO 3 g. 8 $ a 2, Z © 2. © 2. | ° e. ‘soyo1que JO uoiydiI0se boogie beep coe 
e sO) 5 4 eS SS S| S| BS DHAG JO HOSEN | ¢ sUMO 10 dOUTIsUOH |Aoquinu pus pury 
D : ’ - | a mse | mer | & SF 
"DIST ‘OIL “AON ‘8, pupiyg 07 ApoaRM Wo “YY “Td ‘N pure ‘y ‘wy ‘A “T Aq poywodsuysy osipuvyorew Jo J[1q-AB MA 
1D "$L9 ‘meg -hoy puor ~ "COT “ON 9 “Wosuanaiy "HT ‘sve’ SIG) [FG WOW 9ST 


S 
a) 
a 
1S) 
bmn 
= 
1S) 
a 
-) 
ns 
A 
< 
jee) 
< 
vA 
~) 
pp 
Ss 
< 
Zz 
) 
< 
Oo 
rs 
. & 
= 
a 
o 
Oo 
fe 
= 
a 


‘OOT sed ‘ogg 01g} OSROIND “S'M'M “MO ‘pvoyy | LST “dN PA “T ‘86°01 OUT 


| 3 ‘IOMVI “M PL 
0, ng og I¢ 000'0z TT 10 “W ‘917980 gT | ‘OW ‘yooAW svg |----- OgFOS ‘OA 


| 


‘IOUSISUOD 


a = 
& ‘OULBU "18d Jo 
gg | ‘80[9IJIB Jo UOIFdIIOSaq J 


§,J0UMO 1O N9UTISUOD |1OQUINU pus PULYy 


-predarg | 
"14510 M 
‘ssR[D pe 
“IYS1OM 
"ssuld PZ 
‘VYS19 A 


"SSB[D YIP 


"LUST ‘LT AON ‘8, pupiyg 07 Aproav py wos YY “dN Puy cy “wy “A “TT Aq poyodsuvay osipuryouour Jo [[1q-AB MA 
‘meg hoy, wor ‘SOT ON §=—“UOsUaney "AT “sof ‘OTS §="I—-FG UO 6ET 


0OT sod ‘ogg ‘0193 OFvOIND “S*M 'M “MO ‘Proyy “Adog CLOT AN PA “T 86°01 “ONG 


‘Oo. ING | 98 1Z | “"" "YT 10 “WW ‘09989 GT | ‘OY ‘YOMOAW svg | ----~ sgpog ‘OUT 


} 
| 


| 
| ‘1OIVIG “M PL 
| 


OM | 


‘ouBu og "IBD Jo 
$,J0UMO JO BBUZISUVD | loquINU PUB PUlLy 


‘LOUSISUOD ‘Sd[1PAB JO UOIyd110s0q 


“V ssvq() 
45 
"74519 MA 
"SsuD pe 
SSRID PZ | 


*‘pivdoig | 
"SSUlD UIP 


‘sosuod xq 


! 
' 


i~ 


LET ‘OIL ‘AON ‘R,pRLyd 04 A[OARM wodj “aT Wd N pus ey “yA “T Aq poquodsuvi ostpusyosow jo [1q-AB AA 
‘nrg hoy quror ‘LOT “ON §=—“UosUanag "H “sve STG) ("I FG WOW SET 


OLE “d ‘NPAT * 


8601 ‘eq 


‘O,ING | 98 12 | OG 


‘1OUDISUOD 


SSUID PZ 
“F519 MA 


sosuod xy 
\ -predorg | 
SSR]O UIP 
JUS1O AA 


“LUST ‘WILT “AON ‘8, puplryg 07 ApoawAA Wo “YY ‘d ‘N 
nrg -hoyy yuror ‘OIL “ON «= “osuanagy "FH “snr 


‘OOT tod ‘oge ‘0143 OS8OIND “S*M'M “HO ‘prouy 


"MR LOY ‘B.pe 
919989 GT | 14d ‘Youd svg 


“IOAVLT 


““""" BLF08 ‘ONT 


‘$9 01}1B JO UOI}dIIOS0q 


“OUIRU 


"IVD JO 


§,JOUMO 10 BVUSISUOH |oqUINU pUsB pul y 


pus ‘yy A “TT Aq poqsodsuvsy ostpusyosou jo [[1q-AB A 
VIG “Ire WO Trl 


‘CLGL “A 'N®P'A “T ‘86°01 ‘Ong 


‘0, jug 


*1OUSISUDD 


‘SsuD PE 


a ene ore 


“~~ 10 "WK ‘819989 OT 


‘JONI “M PL 
‘OY ‘“NOWOAW svg 


S9F08 ‘OUT 


‘s9]01}1B JO UOIYdII0S0q 


| 


‘OUItU 
§,J0UMO JO VBUZISUOD 


"IBd JO 
1oquInuU pu pUuly 


mg -hogy puor ‘GOT ON = “wosuanangy “FT ‘soe’ 


0 el | a nh ne Sn 


ie ban Neches Se 


26 535 Se ERE eye IE i 
sa dd 


LLB ‘LT “AON ‘e,pUliy 0} Soavay wos oY “Ya “N PUNY “A “A “TT Aq poyrodsursy osrpuvyosow Jo [119-40 MA 


PIS "Ie WO OFT 


‘spvol'd ‘NPAT OUT’ M ‘DOW BLA ‘OOT tod ‘ogg ,‘oiyy OF80IND ‘S°M'M “HO ‘peoyy ‘Adop 
GL SI-"""‘d ‘N®P’‘A “I 
a ee ogy 
98 1Z 
G6 998¢ 


} ‘IOV “M YL 
GL SI | "7919980 GI | ‘OW “YoUMOAW suvg OSF0E ‘ou 


f°) 
odo) 
<4 
Oo 
boon | 
ee 
1o) 
-H 
o 
M4 
A 
< 
fa 
— 
<j 
vA 
2) 
came | 
& 
< 
A 
- 
« 
ro 
oO 
mS 
oq 
= 
= 
io) 
©) 
& 
x 
<a 


19 AA 


‘owRU ‘IBd JO 


‘IOUSISUOH | 
‘ $,1J0UMO JO 9OUSISUOZ |1OQUINU pus pUly 


‘so[d1}1B Jo uOIZdII0S0qy 


sosuodxy 


W459 


SSBID UIP 
"510M 
SSVID 4ST 


‘L181 WILT “AON “8,pUliya 0} Aoavmy wos oY “Ya ‘“N PUB “YHA “TT Aq powodsusyy asIpuBYyoIOUT JO [[1q-AB AA 
mg-hoy quror ‘TIT “ON §8“Wosuanaiy *H ‘sor PIG “I—e WO ort 


= Se le a er eee ne ee — 
tebtn as pulichicidhintnnie bintcalomsiaet i ERE RIE RE SEALS Se A A REAR 2 whe HEF ENS ie RE SS! RRL EAE ieee OS Sf bis : ae. 
Jeni on ng tilts tn ital Nig halt teaietk nga chalk: 5 ity lng brea alte bs tevin hea co go Adi ea SEO ERS ENE SPE” ener aes . RR ip fn) a ale Se Fo Baie ARs ra : TEMES LEI arcs as rie ee Sr omer ate tei LE er IR Hs APE PRD seg SS: ae i ene , ‘ 
eae - ‘ <. ia As a5 pps aig ay ageoy 285ze ai a REL ae : ¥ 3 i Ne eS ae en Ee aaa 
oon rani ; be : bes Sores te bes ay eats tir echo ae Bae = FR ot PRT ORRY Te! ity > lee pane 


56 THE NORTH PENNSYLVANIA RAILROAD COMPANY VS. 


143 PHILADELPHIA, November 11th, 1877. 


Received from the North Pennsylvania Railroad Company 
the following packages in good order and condition. 


Marks: 


J. & W. Blaker, 202 cattle. 


Erie 30483 x 30486 x 30484. 
Erie 30493 x 30485 X 30498. 

“30463 X 30477 x 30480. 
Erie 30465 X 30489 X 30496. 


WM. HARRIS, Jr., Sup’. 


K * *K * * * * 


PHILADELPHIA, November 18th, 1877. 


Received from the North Pennsylvania Railroad Co. the follow- ’ 
ing packages in good order and condition. : 


Marks: 
J. & W. Blaker, 201 cattle. 


Erie 30483 X 30493 x 30485 x 30498. 
“« 30484 — 30477 — 30486 — 30463. 
“ — 30478 — 30482 — 30480 — 30476. 
“« 30492. 
WM. HARRIS, Jr., Sup’t. 
Per H. 
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60 THE NORTH PENNSYLVANIA RAILROAD COMPANY VS. 


149 The counsel for the plaintiff then read the — of 
; Wm. Harris, Jr., as follows: 


I live [at] No. 1732 Franklin street, in the city of Philadelphia. In 
1877 I was superintendent of North Philadelphia stock-yard, and 
was so from October 16th, 1876, till April 1st, 1878. The stock- yard 
opened for business October 16th, 1876. It is on the North Pennsy]- 
vania railroad, in the northern part of the city of Philadelphia. I 
know Wade and Julian Blaker, lately trading as J. & W. Blaker, in 
the cattle business. They dealt at our yard from the second week 
after we opened until November 19th, 1877. - 

Question. To whom were the cattle way-billed or consigned from 
the commencement of their business ? 


Notre.—Mr. Bispham objected to the question, as the general 
course of dealing of the Blakers with the stock-yard is not evidence 


in this case. 


Answer. I recollect, I think, on one or two occasions of cattle being 
billed to Julian Blaker alone. I think that was for one or 

150-1 two weeks, and the last week they dealt there the cattle were 
billed, I think, to Paris Myrick on ac. of J.& W. Blaker. All 

the balance of the time I have no recollection of their being billed 
otherwise than to J. & W. Blaker. We received at the cattle yard 
either the Saturday or Sunday previous to the 12th or 19th of No- 
vember, 1877, the two last lots of cattle; the 12th of November was 

a Monday ; the shipment of the 12th of November was twelve car- 
aor somewhere about two hundred head of cattle. 

Question. By whom was the cattle billed to you” 

Answer. By Mr. Sell, the agent of the North Pennsylvania rail- 
road at the drove-yard station. The lot received on the 19th of No- 
vember was billed to us by Mr. Sell. There were thirteen car-loads 
and about two hundred eattle. I have both of the original way- 
bills, and will produce them hereafter. J. & W. Blaker received 
both these lots of cattle from the stock-yard and sold them or had 

them sold at the yard by commission men. I know Paris 
152 Myrick, the plaintiff in this suit, when I see him. 
Question. Did he ever exercise any ownership or control 
over these cattle so far as you know? 


Mr. Bispham objects to the above question, because the witness is 
asked by the question to state an inference and not facts. 


Answer. No, sir; I now refer to the two lots of cattle I have 
spoken of. 

Question. Did he ever exercise any ownership or control over any 
of the previous shipments which you have before spoken of which 
were delivered to J. & W. Blaker between October 16, 1876, and No- 
vember 12th, 1877 


Mr. Bispham sailees to this question for the same reason as in 
last question, and also because it is irrelevant. 


Answer. Not to my knowledge; he never appeared at the yard to 


=g- 


ee ~ 


THE COMMERCIAL NATIONAL BANK OF CHICAGO. 61 


direct sales or to control the management of the cattle in any way. 
He was at the yard once for a week or more with a lot of horses for 

sale, but I don’t think he gave any directions as to cattle in 
153 any way that I know of. I was there pretty nearly all the 

time. Sometimes I would miss a day ina month and some- 
times part of a day, but I never missed a market day. The principal 
market day is Monday; we had also markets Thursdays, Fridays, 
and Saturdays a good portion of the time. When I was away Mr. 
Harvey was there up to Dec., 1877. I was there all the time when 
anything required attention. 

Question. Have you had any conversation with Mr. Myrick about 
these two lots of cattle, or about any other cattle, shipped to the 
Blakers? 

Answer. Nothing particular about the purchase of cattle, but we 
talked about the failure of the Blakers after the 19th of November, 
1877. Aboutten days after that time he came to the yard to see me, 
either at the yard or at my store, but I am pretty certain it was at 
the yard. 


Objected to by Mr. Bispham. 


He said he had received the drawbacks up to the time that the 
railroad company stopped paying them, some time in October, 1877. 
Since then he supposed the Blakers were making money, 
154 ~=and he expected there would be about six hundred dollars 
coming to him as his share of the profits or as commission, 
but since they had failed he did not expect to get anything. I 
mean by drawback an abatement allowed by the railroad company 
to the shippers on their rates of freight. Myrick did not state the 
amount of drawback to my knowledge, nor did he say how long he 
had been buying cattle for the Blakers; the cattle that arrived on 
the Saturday or Sunday previous to the 12th of November, 1877, 
were all sold on the 12th, and I don’t think there was a bullock of 
theirs left in the yard at sundown; the cattle that arrived on the 
Saturday or Sunday previous to the 19th of November, 1877, were > 
all sold on that day and taken away from the yard. 

I wish to say that at the conversation 1 nad with Mr. Myrick, 
about ten days after the 19th of November, 1877—the same inter- 
view I have referred to—I asked him how he raised the money 

for these cattle, and he stated that a bank in Chicago had 
155 discounted his draft and taken the bills of lading as security, 


and he had nothing more to do with it. 
(Sig.) | WM. HARRIS, Jr. 


By agreement of counsel the taking of depositions herein is ad- 
journed until Wednesday, the 12th day of June, A. D. 1878, at 12 
o’clock m. | 

(Sig.) JAS. H. STEVENSON, 
Commissioner. 
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OrFicE or JAs. H. STEVENSON, 
No. 131 So. StH Sr., PHILADELPHIA, 


WEDNESDAY, June 12th, 1878. 


Witriam Harris, Jr., being again produced for defendant, de- 
poseth as follows: 

I was examined in this matter on the 11th day of June, 1878, in- 
stant, and stated that I had way-bills for the lots of cattle delivered 
to J. & W. Blaker. I have those two way-bills in my hand now, 
and also copies of them (the copies are marked “ Jas. H. Stevenson,” 
Nos. 144 and 145, respectively, and are hereto- attached, and it is 
agreed. by counsel that they shall be received. with the same effect 

as if they were the originals). 
One is dated Nov. 11, 1877, and the other Nov. 13, 1877. 
156 They are for the cattle that were sold at the North Philadel- 
phia stock-yard by J. & W. Blaker on the 12th and 19th 
days of November, 1877. 


Cross-examined by counsel for plaintiff : 


I suppose the bills are in the handwriting of Mr. Sells. They 
were handed tome by him. He does his own writing. He hasa 
boy in his office, but these bills are not in his hand. The meaning 
of the “corrected” on the way-bill of Nov. 11, 1877, I do not 
know, but I think I can partially explain it. Sometimes mistakes 
are made and when a new copy is made out it ismarked “ corrected.” 
The freight called for in those bills has been paid by me. The 
Friday following each market day—I usually paid on those days. 
Each of the freight bills was paid by me within a week of its date, 
toa certainty. I .obtained receipts for these payments of freight, 
and the book containing the receipts was produced at a previous 

meeting. (Mr. Bispham call- for those receipts.) These 
157  way-bills were handed to me or left with Mr. Harvey 

at my office at the drove-yard by Mr. Sell. I was at the 
drove-yard on Noy. 11 and 18, 1877. I gave receipts, or Mr. Har- 
vey did in my name, for the cattle called for in those way-bills. I 
received the cattle called for in those receipts for the parties named 
in the way-bills. We delivered the cattle to the parties named in 
the receipts. We delivered the cattle called for in the receipt of Nov. 
11,1877, to J.& W. Blaker, and those in the other receipt to the same 
parties. We deliver the cattle to whomsoever the railroad company 
directs, and take care of any charges the railroad company specifies, 
and that we did in these two instances after we received these cattle 
from the railroad company for J. & W. Blaker alone. The cost of 
feeding the cattle was charged to J. & W. Blaker, and upon paying 
these charges they had a right to take the cattle away for disposal. 
Whether the receipts were signed the same day that the way-bills 

were handed to me, I can’t say positively. If we got the 
158 cattle called for in the way-bill we were not so particular, and 

several receipts might be signed together; if the receipts bear 
date the same day as the way-bills, I think they must have been 
signed at the same time; at the time I gave the receipts for the cat-, 
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tle I had no way-bills or vouchers of any kind relating to these cattle 


‘In my possession ; neither Mr. Sell nor any one else on behalf of the 


railroad company asked for the production of such documents at 
that time, nor did they make any inquiries of me or of any one else 
in my presence in relation to the bills of lading. 

Question. Did Mr. Sell or any one else on behalf of the railroad 


company direct you to require that bills of lading should be pro- 


duced and surrendered for the cattle called for in the way-bills be- 
fore delivery of the cattle to the Blakers, or did they give you any 
instructions of any kind whatever on the subject ? 
Auswer. No, sir. ; 
Question. Did Mr. Sell or any one else on behalf of the 
159 railroad company instruct you to communicate with anv one 
except the Blakers in reference to these cattle, or did they 
give you any instructions to communicate with anybody at all on 
the subject. 
Answer. No, sir. 
Question. Did you see either of the Blakers at the drove-yard on 
those two Sundays? | 
—.I don’t distinctly recollect as to Sundays, but I think Julien was 
there when the cattle were delivered on the two last Sundays; but 
I am not positive about that. The cattle were turned into the vard 
which they usually had, and were taken care of by their men. They 
had a particular yard for their cattle, and these two lots of cattle 
were turned into their yards as far as they would hold them. Our 
yards are all numbered, they had Nos. 2 and 3; these yards are 
closed by gates with locks on. The keys are kept by the superin- 
tendent and the feeding men. These men are employed by the com- 
pany. We don’t let other people have keys unless we have confi- 
dence in them sometimes a drover has a key; I don’t think 
160 the Blakers ever had keys. We hold the cattle subject to 
the orders of the parties for whom we have received them. 
If there is any doubt about the parties we hold on until we get our 
money. If not, we let them goin on Monday morning, and take 
them out and sell them. | 
The Blakers went in on those two Monday ‘mornings with our 
permission, and took the cattle and sold them. I mean by “ parties 
in whom we had confidence” the parties upon whom we could 
rely for paying our charges for freight and feeding the cattle. The 
Blakers have never reimbursed me for the charges on those cattle. 
I prosecuted them and made a settlement, but did not get all my 
money. I do not know what became of the cattle after they left 
the yard, but could ascertain the parties to whom they were sold by 
the Blakers. A good part of them were sold by commission men— 
Mr. Clemton sold part of them, Mr. Levi a part, and Mr. Chandler 
a part—and the books of the company will show to whom the pur- 
chasers sold them—I mean the weight-book of the drove-yard com- 


pany. 
My recollection is that nota bullock was left in the yard on 
161 _— either day; certainly none of them were left as ownea by the 


Blakers. Itis possible that some of them might have been left 
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over-night by the purchasers for the drivers to take them away next 
day, but am not positive of that. My impression is that no cattle 
were left in the yard on either of those days. I don’t know what 
became of them after they left the yard; they were sold to the 
butchers, I presume, to be slaughtered. I think I saw the way-bills 
that accompanied these cattle; [ meant the original bills from which 
these are copied; I mean the way-bills that accompaiy the cattle. 
Those are entered in a book. I mean by these way-bills that ac- 
company the cattle bills such as are marked “ Jas. H. Stevenson,” 
Nos. 87 to 111, both inclusive, which are hereto attached. 

Question. Do you think you saw those way-bills ? 

Answer. I saw way-bi.ls, but can’t say that these are the bilis I 
saw. They were such as these. I can’t identify these particular 
bills, but I know that the way-bills that accompanied those cattle 

were similar to these. The freight bills which were delivered 
162 to me are copies of the way-bills which accompany the cattle ; 

they are condensed. I refer to freight bills Nos. 144 and 145 
hereto attached. I knew Paris Myrick. I think he was not at the 
drove-yard on either of the Sundays of Nov. 11th or 18th, 1877. 

Question. Did you send any notice to or have any communication 
with Paris Myrick upon the subject of these cattle upon these two 
occasions ? 

Answer. I sent him notice and had no communication with him 
at that time. 

Question. Did Mr. Sell or any one else connected with the North 
Pennsylvania Railroad Co. direct or request you or any one con- 
nected with the North Philadelphia drove-yard to communicate 
with Paris Myrick on either of these occasions in reference to these 
two lots of cattle? 

Answer. No; not to me, nor to any one else, to my knowledge. 

Question. Did Mr. Sell call your attention to the fact that the 
name of P. Myrick appeared on some of the way-bills marked from 
87 to 111, inclusive, and that the name of Paris Myrick also appeared 
on the freight bill marked No. 144 at that time? 

Answer. No, sir. 

Question. Do you know what a bill of lading is? 

163 Answer. Yes, sir; I think Ido. I have seen a good many 

ofthem. Itisa receipt for stock or other goods or merchan- 
dise shipped. It is the title to the goods, &c. I think I have seen 
bills of lading of the Michigan Central railroad. I saw those two 
here. I have seen plenty of other bills of lading. The two bills of 
lading of which I spoke I saw at Mr. Wister’s office. I think, upon 
reflection, I saw copies of them only. 

Question. After Nov. 26th, 1877, the North Pennsylvania Rail- 
road Co. required bills of lading to be surrendered, did they not, 
when stock was delivered? 

Answer. I so understood from Mr. Sell. I never attended to that. 
Mr. Sell would notify me to hold the stock till bills of lading were 
delivered up. As a general thing I sent the parties with the pill of 
lading to Mr. Sell, and if he was satisfied I would deliver the stock. 


- 


~— 
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This was not done in the shipment of Nov. 11 and 18, as that was 
before the arrangement was made. 

Question. You stated in your examination-in-chief that, as far as 

your knowledge went, Paris Myrick never exercised any owner- 
164 ship or control over any of the shipments previous to that of 

Nov. 11,1877. You don’t mean to say that he might not 
have given directions by letter or otherwise.in reference to the cattle 
without your knowing it? 

Answer. No, sir. He might have given directions of which I 
knew nothing. He might have had an interest in these two last 
lots of cattle, so far as I know. I did not know of my own knowl- 
edge who owned them or who was interested in them. 


Re-examined by Mr. WIsTER: 


Question. You said in your cross-examination that you received 
no instructions from Mr. Sell or any one else with reference to the 
two last lots of cattle, requiring bills of lading to be produced for the 
same ? 

Answer. Yes, sir. 

Question. Did you receive any instructions about bills of lading 
for any of J. & W. Blaker’s cattle received before that time? 


Objected to by Mr. Bispham. 


Answer. Nu. I never received any instructions from anybody 
about the Blakers’ cattle or bills of lading for them previous to Nov. 
26, 1877. 

Question. In your conversation with Mr. Myrick, since the 
165 failure of the Blakers, did he state to you that he had no in- 
terest in these cattle? 


Objected to by Mr. Bispham. 


Answer. No; he did not state that he had no interest in them. 
Question. What did he state? 


Objected to by Mr. Bispham. 


Answer. He stated, with reference to these two lots of cattle 
specially, that he was under no obligation for payment for them, 
and that he was rid of that, and, in relation to the business alto- 
gether, that previous to the 13th of October, 1877, he had received 
a drawback, which I understood him to say was a satisfactory con- 
sideration for purchasing their cattle; that since that time, from the 
information received of the business from the Blakers, he had calcu- 
lated there was about six hundred dollars due him, and he reckoned 

now he wouldn’t get anything. 7 | 
166 Counsel for the plaintiff then offered in evidence and read 
to the jury the deposition of Julian Blaker as follows: 


Julian Blaker, of the city of Philadelphia, aged about twenty- 
four years, being produced, sworn, and examined on behalf of the 
plaintiff, deposes as follows : 

I reside at 425 North 3rd street, in Philadelphia, and work for 
9—292 
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Paris Myrick. I was a drover of cattle in November, 1877. I was 
in that business from 13874. In 1877 I did business at the North 
Philadelphia drove-yard in the city of Philadelphia. I did business 
there from the time the yard opened, 7zn October 16th, 1876. I am 
not positive to the exact day. My brother Wade was in business 
with me; the firm name was J.& W. Blaker. I attended to the 
selling and buying cattle most of the time and to collecting. My 
brother attended to all, or most all, of the banking business. I was 
living in Philadelphia in 1877; boarding at the drove-yard. 

My brother Wade was living at home at that time, at Newtown, 

Bucks Co., Penna. I wasn’t boarding in Philadelphia regu- 
167 larly. I considered Newtown my home. When not at home 

or boarding in Philadelphia I was travelling to Buffalo, 
Chicago, &c. I have known Paris Myrick between two and three 
years. 

In November, 1877, Paris Myrick was farming and buying cattle 
for. us. He bought cattle at the Union stock-yards, Chicago. I 
know it as the Union stock-yards. I remember the two last ship- 
metits of cattle made by Myrick from Chicago to Philadelphia in 
November, 1877; they reached Philadelphia‘on Nov’r 11 and 18th, 
1877 ; these days were Sundays; the cattle were delivered at the 
North Philadelphia drove-yard by the North Pennsylvania Rail- 
road Co. to the stock-yard. I was at the stock-yard Sunday Nov. 11, 
1877. Ithink I was there when the cattle arrived and were de- 
livered. I don’t remember the time of day, but they generally got 
in about 9 o’clock a.m. The cattle were put in our yards. We had 
our yards to sell cattle in. By our yards I mean J. & W. Blaker’s ; 

they had our names on; the yards were assigned to us by the 
168 _stock-yard company; the superintendent of the drove-yard 

put the cattle in our yards; it was his duty to do so; there 
was no billof lading for that lot of cattie; we never gave up any 
bill of lading for that lot of cattle then or subsequently ; neither the 
superintendent nor any other person connected with the stock-yard 
asked me for any bill of lading. 

I know Mr. Sell, the agent of the North Penna. R. R. Co. at the 
drove-vard station ; neither he nor any one else on behalf of the 
North Penna. R. R. Co. asked me for any. bill of lading for this lot 
of cattle. I never had a bill of lading for this lot of cattle in my 
possession. My brother was not at the yard when this lot of cattle 
arrived. He was at home in Newtown. I don’t remember how 
many head of cattle were in this lot of cattle, and have nothing to 
refresh my memory; there were twelve car-loads. I find this by 
reference to a memorandum in my pocket-book. I have a book in 
which I put down the sales; that will show the number of cattle ; 
_this book is not here, but can be produced. 


(Joint way-bills marked Jas. H. Stevenson, Nos. 87 to 98, 
169 both inclusive, shown witness.) 


Question. Did you ever see those way-bills ? 
Answer. I never saw those bills. I have seen similar bills. I 
never saw the way-bills that accompanied this lot of cattle. This 
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lot of cattle were disposed of to the butchers by me and my brother. 
My brother was present at the yard on Monday when the cattle were 
sold; the cattle were all sold by 1 o’clock p. m. on Monday, and 
were taken from the yard that day. My brother paid the freight on 
this lot of cattle. I was present at the payment. The freight was 
paid on Monday, between one and two o’clock p. m. We got a 
receipt for the payment. I have not the receipt with me, but will 
look for it when I go home, and, if found, will produce it at next 
meeting. The freight was paid by J. & W. Blaker’s check. ‘ihe 
check I have not with me, but will look it up, and, if found, will 
produce it at the next meeting. We paid for holding the check. 

We paid something to Huggard (secretary or treasurer of the 
170 = drove-yard) or to Harris, the superintendent of the drove- 

vard, for holding the check, which was dated a week ahead ; 
it was five dollars; they charged us for holding the check. We 
got no receipt for this five dollars which was paid in cash. 

This was not included in the freight charges; it was entirely out- 
side of that. I was not at thestock-yard Nov. 18, 1877, when the last 
lot of cattle arrived; neither was my brother Wade; he was on the 
road from Chicago to Philadelphia and I was at home at Newtown. 
I was at the yard in the afternoon of Sunday, the 18th of November, 
but not at the time the cattle came in. I saw this lot of cattle that 
afternoon ; they were in our pens and of other people’s pens who 
sold for us. The butchers got those cattle. We sold part of them 
and the commission men sold part of them. I got the money for 
them, and also for the other lot. The sales by the commission men 
were for our account. I don’t remember how many head of cattle 

were In this lot; there were thirteen car-loads. I did not pro- 
171 duce or have with me any bills of lading for this lot of cattle, 

and none were asked for by either the stock-yard company or 
the railroad company. On that Sunday I found that lot of cattle 
in our pens and in the pens of parties who sold for us without having 
produced any bill of lading or any voucher whatever, or without 
any being asked for by any one, so far as I know. 

We dealt pretty heavily in cattle, but more heavily in the past 
year. The whole of last year we dealt pretty heavily. I am famil- 
iar with the value of cattle. These two lots of cattle were worth 
from four and a half to six centsa pound. We sold those two lots of 
cattle for between $25,000 to $26,000 dollars. These sales were at the 
rate of from four and a half tosix cents per pound. My brother paid 
the freight on the last lot of cattle; 1 was present in the room at the 
time; it was paid by our check, and we got a receipt. I will try to 
bring this check and receipt to the next meeting. We also made 
the extra payment of five dollars to Mr. Huggard in cash for holding 

our check, which was dated a week ahead. We got no receipt 
172 for the five dollars extra paid to Huggard. This was the last 
lot of cattle shipped to us by Paris Myrick. . | 

Both of these lots of cattle were delivered by the North Penna. 
R. R. Co. to the north Philadelphia drove yard, and we got them. 
My brother Wade is in Minnesota. He left Philadelphia last Mon- 
day week. He will be back in three or four weeks from now. , 


(Sig.) JULIAN BLAKER. 
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The cross-examination 6f this witness was postponed till he should 
have the checks and receipts spoken of present, and no other wit- 
nesses being produced the taking of depositions herein is adjourned 
until Tuesday, July 16, 1878, at one o’clock p. m. 

(Sig.) JAS. H. STEVENSON, Com’r. 


OFFICE OF JAS. H. STEVENSON, 
No. 131 So. 57H St., PHILADELPHIA, 
TurEspay, July 16, 1878. 
Met at 1 o’clock p. m. pursuant to adjournment, but no witnesses 
being produced the taking of depositions herein is adjourned until 
Wednesday. July 17th, 1878, at 1 o’clock p. m. 
(Sig.) JAS. H. STEVENSON, Com’r. 


173 OFFICE OF JAS. H. STEVENSON, 
No. 13, So. 5TH St., PHILADELPHIA, 
WEDNESDAY, July 17, 1878. 
Met at 1 o’clock p. m. pursuant to adjournment; both counsel 
present. 


JULIAN BLak_ER, being recalled, deposeth as follows : 


I looked for my book in which I entered sales of cattle and found 
it. I find it contains only sales of cattle which we sold ourselves 
and not those sold by commission men. I found the checks given 
for the freight. These are the ones. (Checks produced, one dated 
Nov. 12, 1877, and is for $1,592.42, and the other is dated Nov. 19, 
1877, and is for $1,702.82.) They are both on the First National 
Bank of Newtown. These checks were both protested, but subse- 
quently paid. 


(Mr. Bispham now offers those checks in evidence, copies of which 
are hereto annexed, marked “Jas. H. Stevenson” A. & B., which is 
ws agreed are to be received in evidence with the same effect as the 
originals.) 


I fuund one of the receipts given to us for the freight, but not the 
other. The one which I[ found is dated Noy. 19, 1877, and is 
174 ~— for $1,702.82; it isin Mr. Thos. L. Huggard’s handwriting. 


(Mr. Bispham now offers this receipt in evidence, a copy of which 
is hereto annexed, marked “ Jas. H. Stevenson, C,” which it is agreed 
shall be received in evidence with the same effect as the originals.) 


Cross-examined by counsel for defendant: 


Myself and my brother Wade formed the firm of J. & W. Blaker. 
We were cattle drovers and dealers and dealt at the North Phila- 
delphia stock-yard from the opening thereof, in Oct., 1876, till Nov. 


19, 1877, when the Jast lot of our cattle were sold; during that time 


we received consignments of cattle weekly, or almost weekly, from 
the West. I can’t tell exactly when we began to buy cattle at Chi- 
cago; we began about May, 1876. Paris Myrick was our Chicago 
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buyer. I had know- him about two years previous to that time; 
his duty was to buy cattle for us when we ordered them and ship 
them to us at Philadelphia. Paris Myrick has been in Philadel- 

phia from time to time. I don’t think I ever introduced 
175 ~—shim to any one at the drove-yard as our buyer. I may have 

introduced him to people, but not as our buyer. He only 
bought for us occasionally ; he had no control over our business in 
the sales of cattle, nor had he any interest in our business whatever. 
He did not direct us when to buy or when to sell, nor for what 
prices. He had no interest whatever in our profits or losses, and we 
had no account to render to him of our transactions in any way. I 
recollect when he came to [the] Philadelphia drove-yard with a lot 
of horses for sale ; it was in the spring of 1877—in March or April— 
or may be a little lateron. Wehad nothing to do with that transac- 
tion whatever. Mr. Myrick was to have the drawbacks, which he got 
from the railroads of the West, for his pay. I mean the railroads 
coming out of Chicago, where he bought; drawbacks are a rebate re. 
ceived from the railroads companies by the shippers on freight paid— 
that is to say, when the cattle that Mr. Myrick shipped arrived in 
Philadelphia, and the freight was paid on them according tothe freight 

bill, Mr.Myrick wasthen entitled to receive money from therail- 
176 ~=road company over which he shipped the cattle from Chicago 

according to our contract. He got all the way from eight to 
fifteen dollars or perhaps. twenty dollars a car, according as he could 
arrange it. When he first commenced he got eight, but toward the 
last he got twenty dollars a car. There are several lines running 
out to Chicago, which gave him an opportunity of a choice. Hedid 
not always get a drawback; he got none for the last two or three 
weeks that we shipped, and when he first began he got none. We 
gave hiin then what we chose to give him, according to the business 
which we did; we had no regular contract about that. If we made 
money we.were liberal with him, but if we did not we paid him 
nothing. We once gave him one hundred dollars when he hadn’t 
been getting any drawbacks; that was when we first began the busi- 
ness and he had not yet got any drawbacks. We paid him money 

at other times. H used tosend a man with the cattle to Pitts- 
177. ~—burgh or Buffalo, and we would meet him and send money 

back with this man. I don’t remember how much we sent at a 
time, but hardly sent lessthan twenty orthirty dollars. I know Henry 
Bennett; he was in our employ in 1877; he began in the spring 
and kept on till we quit in November; he began in the spring or 
summer; he was employed to take charge of the cattle between 
Chicago and Philadelphia; he received the cattle from Mr. Myrick 
at Chicago, and traveled with them to Philadelphia and turned them 
over to tiie North Philadelphia drove-yard ; he cared for them on 
the way. During the time he was working for us he brought us all 
the cattle which we received from Chicago. He generally left Phila- 
delphia on Sunday night, and he would leave Chicago with the 
cattle on the following Wednesday, arriving in Philadelphia again 
on Sunday morning; he may have got in sometimes on Saturday. 
The cattle arriving on Sunday would be sold, some the same 
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178 day and the rest on Monday; they were usually all sold out 

on Monday; there may have been a few times when they 
were not all sold on Monday; once we shipped them on to New 
York and sold them there; they didn’t bring the price we wanted 
here and we sent them to New York. As a general thing, we didn’t 
get all cash for our sales. We trusted a good deal on book account 
to butchers, most of whom didn’t pay for their cattle in cash. Most 
of the butchers bought on time—from one to four weeks’ time. What 
we sold through commission men we got the cash for, but what we 
sold ourselves we booked. : 

When we were getting two hundred head of cattle a week we our- 
selves sold about sixty head, and the balance were sold by commis- 
sion-men. If we had a shipment of three or four car-loads only we 
would sell them all ourselves. We received a lot of cattle, about two 
hundred head, on November 11, 1877, and they were sold on the 
12th. J presume about one hundred and forty or fifty were sold by 
commission men; the rest we sold ourselves; these we sold were 

. mostly sold to butchers; some may have been sold to com- 
179 mission men; can’t tell how much cash we got on that sale; 
I presume we got between five and eight thousand dollars in 

cash that day. I think we got several checks, some of which were 
protested. I went to the Second National Bank of Philadelphia, at 
Frankford, on the 16th of November, 1877. I was there one day, 
but won’t be certain of the day. I was there the latter end of that 
week. It was either Thursday or Friday. I know Jno. D. Blaker 
was with me when I was there one day of that week. I may have 
been there both Thursday and Friday. I know I was there twice 
that week after Monday, for I deposited there the money I got on 
Monday. Idon’t remember the amount deposited by me. The last 
time I was there that week my brother, John D. Blaker, was with 
me. I inquired of the cashier of the bank whether a check of ours 
had been received from the Newtown bank, and was told it had, 
and that it had been protested. The check was for something 
in the neighborhood of $13,000, perhaps a little over that amount. 
The check had been deposited in the Newtown bank for 

180s collection by John D. Blaker. I don’t think I asked the 
cashier to pay that check; I asked him fora draft for the 
money we had in the bank; I did’nt ask him to pay the check, for 
we had’nt enough money in the bank to meet it. I asked him for 
this money to pay the draft that lay in the Newtown bank. That 
was the draft for the cattle that arrived on Nov. 11,1877. I gota 
draft from James Anderson, cashier of the Second National Bank 
of Philadelphia, at Frankford, on a bank in Philadelphia for $11.623. 
I did’nt take the draft to Newtown, and did’nt go to Newtown that 
day ; John D. Blaker took the draft to Newtown. : I gave the draft 
to him, but I don’t know of my own knowledge what he did with it. 


_ I gave it to him to pay the draft in the Newtown bank. The check 


we had given to Jno. D. Blaker for $13.000 and upwards was given 
to him to pay the draft for the cattle which arrived in Philadelphia 
on the 11th of November, 1877. John D. Blaker had given them 
the check, but the Newtown bank would not receive it as cash as 
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they had been doing. I mean the check for $13,000 and 
181 upwards. John D. Blaker did not give the draft for $11,623 
of Second National Bank of Philadelphia, at Frankford, 
upon a Philadelphia bank to the Newtown National Bank. I en- 
dorsed the draft to Jno. D. Blaker for our firm of J. & W. Blaker. 


_ He never returned that draft or the money for it. I know he kept 


it. He got it cashed and kept the money. 1 don’t think I was in 
Newtown between the 12th and the 26th of November, 1877. Upon 
reflection I think I was there on Sunday, Nov. 18, 1877. I went on 
the train on Sunday, and returned same day, and I think that is 
the only time I was in Newton between the 12th and 26th of Nov., 
1877. I may have gone there late Saturday night upon the above 
occasion and returned on Sunday. I had no notice whatever of the 
arrival at Newtown of the drafts for the two last lots of cattle. I don’t 
think Wade was in Newtown between the 12th and the 26th of Novem- 
ber, 1877; I don’t think so because if he had been there he would 
have paid the draft instead of my brother John. He may have been 
there, I am not positive, [ can say positively that my brother 
182 Wade was not in Newtown between the 12th and 21st of No- 
vember, 1877. He may have been there after that. When 
the cattle were bought and left Chicago, I always got a telegram 
from Mr. Myrick. I generally got it Wednesday night, but some- 
times on Thursday. He wrote to tell me the cost of cattle and send 
the bill, but not always; sometimes this information came with Mr. 
Bennett. Letiers mailed at Chicago on Wednesday I generally got 
on Friday. I don’t know the course of mail between Chicago and 
Philadelphia. I can’t say positively whether I got the letters on 
Friday or not. (Exhibits Nos. 116 & 117 with defendant’s testi- 
mony shown to witness.) I can’t say that I ever ordered that tele- 
gram of Mr. Sell’s sent to Waverly ; sometimes Mr. Sell sent them 
on his own hook ; sometimes I or Mr. Harris would ask him to find 
out when the cattle would leave Waverly. (Exhibits Nos. 112 & 
113 of defendant’s testimony shown witness.) That’s correct. I 
sent them telegrams. I can’t remember the date. The cattle 
183 I telegraphed for there arrived in Philadelphia on the 11th 
of November, 1877—that is, twelve car-loads came, and not 
fourteen, as telegraphed for. (Exhibits No. 114 of defendant’s testi- 
mony shown witness.) I think I have seen a telegram like this. (Ex- 
hibit No. 115 of defendant’s testimony shown witness.) I sent that 
telegram. The cattle here telegraphed for arrived in Philadelphia 
Nov. 18, 1877. I sent for twelve loads and Myrick sent thirteen 
loads. The telegrams were sent and received through Mr. Sell at 
the drove-yard station, North Pennsylvania railroad. My brother 
Wade usually took up the drafts from Chicago. I don’t think I 
ever took up any of them. I may have taken up one or two. 


Re-examined by Mr. BispHAM: 


The duties of Mr. Bennett were to feed and take care of the cattle 
on the road only; that is all I meant by saying he had charge of the 
cattle. I don’t remember the date of the check for $13,000 and up- 
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wards on the Second National Bank of Philadelphia, at Frank- A 
184 ford; it was some time during the week beginning Monday, 

Noy. 12, 1877. I drew that check for the purpose of paying 
the draft at the Newtown bank. I knew there was a draft at the 
Newtown bank which had been given for the purchase-money of 
the lot of cattle which arrived Nov. 11, 1877. I knew the cattle 
were there; they had come, and knew the draft must have been 
sent, and it always had got there ahead of the cattle. 

The cattle had always been paid for in that way. My brother 
generally attended to taking up those drafts, but”"he was away, and 
all I could do was to send a check to my brother John; when I 
made out the check I didn’t have the full amount of money there. 
I had to collect the balance, and that was the reason why I didn’t 
go up. I supposed also, for the same reasons as given above, that a 
draft was given for the last lot of cattle, viz., the lot that arrived 
here Sunday, Nov. 18th, 1877. Those drafts had for a long while 

come through the Newtown bank. My brother Wade at- 
185 _ tended to all the banking business. 


Recross-examined by Mr. WIsTER : 


For the last three or four months, and perhaps longer, we had 
been paying freight and charges on the cattle received by us in 
checks similar to those marked Exhibits A & B, payable ten days 
from date. Our firm failed on Monday, Nov. 19, 1877—that is, we 
knew it that day. We knew when our brother told us that the 
draft had not been paid for the cattle received Nov. 11, 1877, and 
sold Nov. 12, 1877, that we had failed or were bankrupt. He told 
us both together at the drove-yard Monday afternoon. He told us 
the draft was at Newtown, but that he hadn’t paid it. 

(Sig.) JULIAN BLAKER. 


(Sig.) JAS. H. STEVENSON, Com’r. 


186 ie” 


EXHIBIT “A.” 
No. —. 


Nov. 127, 1877. 
First Nat. Bank, Newton, Pa., pay to Wm. Harris, Jr., sup., Nov. if 
20, one thousand five hundred ninety-two 542, dollars, $1,592.42. ay 

[Stamp, 2 cents. ] 
J. & W. BLAKER. 
Endorsed : Wm. Harris, Jr., sup’t. 


For collection for the Girard National Bank, of Philadelphia. | 
W. L. SCHAFFER, Cashier. 


Endorsement erased. 


Protested twentieth day of Nov., 1877, by John M. Stapler, notary 
public. ‘‘ No funds.” 
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“BR” 


EXHIBIT “ B.” 
No. —. | 
PHILADELPHIA, Nov. 19, 1877. 
First Nat. Bank, Newton, Pa., pay to Wm. Harris, Jr., sup’t, Nov. 
27, or order, seventeen hundred two 82, dollars, $1,702.82. 
J. & W. BLAKER. 


Endorsed: Wm. Harris, Jr., sup’t. 


187 Pay to S. C. Case, Esq., cashier, or order, for collection, 
Shackamaxon Bank, Philadelphia. 
T. L. HUGGARD, Cashier. 


Endorsement erased. 


Protested twenty-seventh day of November, 1877, by John M. 
Stapler, notary public. “ No funds.” 


188 The counsel forthe plaintiffthen recalled the former witness, 
George L. Otis, who testified as follows: 


Mr. MAcVEAGH: 


Q. Please state whether or not in your previous dealings you had 
always affixed the draft to the bill of lading? | 

A. Always—in every case. 

Q. Had you any knowledge or reason to suspect that the cattle 
were ever delivered without the draft? 

A. No, sir. 


Judge BuTLER : 


Q. Well, the bill of lading was to be presented and received before 
the receipt of the cattle? 
A. Yes, sir. 


Cross-examined by Mr. GOWEN: 


Q. You remember the letter that you referred to this morning in 

which you wrote to Mr. Case, the cashier of the Newton bank, ask- 
ing an explanation of the delay in the return of the drafts? 
189 (See letter, page 9, supra.) 
A. Yes, sir. 

Q. What was your impression with regard to this? 

A. I supposed these cattle were en route somewhere. 

Q. Can you explain why Mr. Case wrote to you inquiring whether 
you had collateral security for these bills of lading? 


(Objected to as a question of law and withdrawn.) 


The counsel for the defendant then offered in evidence and read 
to the jury the depositions following: 


10—292 
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Deposition of Samuel C. Case Produced. 


190 I am the cashier of the First National Bank of Newtown, 
Bucks Co., Penna., and have been ever since April, 1874. I 
know Julian and Wade Blaker. I know that they traded under the 
firm name of J. & W. Blaker. I knew the firm in business as far 
back as the early part of 1877. They were dealers in cattle, as far 
as we understvod it. They were drovers. They carried on busi- 
ness at Newtown township—about three or four miles from New- 
town. I have no personal knowledge of their business anywhere. 
I understood they received cattle at the North Philadelphia drove- 
yard. I have no personal knowledge of that. I have heard the 
Blakers say that they were receiving cattle at Philadelphia, or deal- 
ing in cattle there at the new drove-yard, which I have since learned 
was on the North Pennsylvania railroad. I do not know this Paris 
Myrick personaliy. I have been introduced to him, but I have no 
particular knowledge of him. I was introduced to him by Wade 
Blaker about two or three weeks ago at the railroad depot at New- 
town. Blaker said: “This is Mr. Myrick, with whom we have 
have been dealing, and he wishes to see you.” 
191 Question. Did he or did he not state that he was their 
Chicago buyer? 
Answer. He did not, or anything to that effect. I had had My- 
rick pointed out to me when passing the bank with the Blakers. 
Question. Was he pointed out to you at that time as J. & W. 
Blaker’s Chicago buyer? 
Answer. No, sir. | 
Question. What was stated ? 


Objected to by Mr. Bispham because what some third person said 
can’t be evidence. Me 


Answer. Some person said to me: “ That is Mr. Myrick from 
Chicago with Mr. Blaker.” I think he was with Wade Blaker; 
don’t. know positively. 

Question. Had Paris Myrick transacted business with your bank ? 

Answer. I call it the bank’s transaction. [ll state what it was. 
He drew drafts on J. & W. Blaker through the Commercial National 
Bank of Chicago, which were sent to us by that bank for collection ; 
this had been carried on about two months, as near as I can remem- 
ber, and ended by the protesting of the two drafts drawn Nov. 7th 

and Nov. 14th, 1877; these drafts were for something over 
192 twelve thousand dollars each. In the period named we had 

six or eight drafts, about one a week; there may have been 
one or two weeks missed when they began to draw large drafts. I am 
now referring to the time in which they were drawing large drafts 
in the period of two months before spoken of. In the months of Sep- 
tember, October, and November, 1877, the large transactions were 
carried on. I think there were other drafts for smaller sums drawn 
before September by Paris Myrick upon J. & W. Blaker sent to us by 
the Commercial National Bank of Chicago. I think some were sent 
by another Chicago bank, drawn in the same way. Most of the 


Fy ee 


THE COMMERCIAL NATIONAL BANK OF CHICAGO. 75 


drafts and bills of lading attached—that is, the large drafts; I don’t 
know that all the small ones had. ‘These drafts were paid by Wade 
Blaker on account of the firm of J. & W. Blaker. The drafts were 
all on J. & W. Blaker; I mean all were paid except the two pro- 
tested ones of which I have before spoken. | 

Question. On receipt of these drafts with bills of lading attached 
did you notify the North Pennsylvania Railroad Co. or the North 
Philadelphia Stock-Yard Co. that you had such drafts and bills of 
lading ? 


193 Objected to by Mr. Bispham. 


Answer. No, sir; I believe that the bills of lading were in all 
cases endorsed by Paris Myrick. 

Question. In what length of time after the drawing of these drafts 
were they usually paid? 

Answer. From five to seven days. They were direct drafts, no 
sight or time mentioned, and payable at once without grace, if ac- 
ceptable to them; I mean acceptable to J. & W. Blaker. Thre drafts 
were presented to J. & W. Blaker, who examined them, and if cor- 
rect paid them. None of them were found incorrect, to my knowl- 
edge. I am not referring to the last two drafts, which were pro- 
tested. : 

Question. When the drafts reached your bank when and how did 
you notify J. & W. Blaker? 

Answer. By sending a notice to them by some one. I can’t say 
that the notices always stated the amounts. I usually sent them 
word that there was a draft on them at the bank, and they generally 
came over, if at home. We have no bank runner. We sent word 
generally by some of the family that happened to bein town. Oneof 
the brothers was generally in town every day. I mean, not J. & W. 
. Blaker, buta brother of theirs. They havetwo brothers residing 

194 nearthem. Very often Wade Blaker would be in town and 
we would notify him. He was usually in town on Monday 
evenings or upon Tuesday of each week. Weusually sent notice in 
an hour or two after. the receipt of the drafts; I mean we usually 
sent word in a few hours—sometimes in one or two hours. The 
notice was always sent the same day, to the best of my recollection. 

The drafts were usually paid in a short time after notice; I can’t 
tell the exact time—sometimes the same day and sometimes the 
next day, when the notice had been sent out in the evening. 

Question. Then, I understand you to say that all the drafts drawn 
by Paris Myrick upon J. & W. Blaker previous to the 7th of Nov., 
1877, were paid by J. & W. Blaker the day you received them or 
the next day? 

Answer. Yes, sir. There may have been an instance when they 
were in the city and could not get back, and the drafts would not 
be paid till the next day—-that is, till Tuesday evening. The bank 
has received money from J. & W. Blaker, on some occasions, as late 

as six or seven o'clock p. m., when they have made deposits 
195 and accepted drafts. J. & W. Blaker kept an account in our 
bank. I can’t tell when their account was opened, but I 
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think it was some time in 1876, and down to the protesting of these 
drafts it was an active account, and I think they have a little bal- 
ance there now. The letters covering these drafts reached us from 
Chicago in five to seven days after their date. I do not remember 
that I ever had any request sent to me not to protest any drafts on 
J. & W. Biaker; I am still referring to drafts prior to that of Nov. 
7th, 1877. 

Letters came to our bank direct from Chicago. We remitted, ac- 
cording to instructions, to a bank in New York to the credit of our 
Chicago correspondent. All I know about the course of mail from 
Newtown to Chicago is that Mr. Otis in a letter informed me by letter 
that it took five or six days. 

Question. Do you know how long it was before the Commercial 
Bank of Chicago knew of the payment of a draft on the Blakers from 
the time the money was paid ? 

Answer. I think, on an average, it was thirteen or fourteen days— 


I can’t speak positively; we had no way which we could tell. I 


have’a letter here from the cashier of the Chicago bank that may tell 
something about it. 


196 (Letter produced and examined.) 


This letter says: “ He notices that two drafts of Oct. 25 
Nov. 1, 1877, were out eighteen or fifteen days, respectively.” This 
letter bears date Nov. 16, 1877; it is from G. L. Otis, cashier, to me, 
cashier. I replied to that letter on Dec. 8,1877. The letter of Nov. 
21,1877, was intended asa reply, but it did not answer Mr. Otis’ 
question explicitly. I therefore wrote again on the 8th of Decem- 
ber. 


Copy of letter of Nov. 16, 1877, from Otis to Case, is hereto at- 
tached, marked Jas. H. Stevenson, No. 120, which it is agreed by 
counsel may be accepted as the original letter. 

The copy -of reply to above, dated Dec. 8, 1877, Case to Otis, is 
hereto attached, marked Jas. H. Stevenson, No. 121, and by agree- 
ment of counsel it is to be accepted as the orignal letter. 


Witness resumes: To the best of my recollection, we received the 
draft of Nov. 7, 1877, on Monday, Nov. 19, 1877, as near as I can 
get at it. I havea copy of the letter which enclosed this draft. 


Letter produced bearing date Nov. 7, 1877. 


Thereis nothing upon theletter toshow when it was received. I did 

not notify the Chicago bank upon receipt of this letter, except 

197 by atelegram on Wednesday morning following its receipt ; 

in the meantime I had received another draft, dated Nov. 

14th, 1877, for collection. I received those two drafts within forty- 

_ eight hours of each other, as near as I can recollect. I have no en- 

velopes belonging to them with me, but may have at home; if so, I 
will send them to the commissioner. 


Letter dated Nov. 14, 1877, produced, from G. L. Otis, cashier, to 
the First National Bank, Newtown. This letter contained the draft 
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of Paris Myrick on J. & W. Blaker, of Nov. 14, 1877, for $12,448.12. 
This letter contains: “ Deliver b. 1. only when draft is paid.” This 
was the usual instructions, but was not in the letter of Nov. 7, 1877. 


. (Copy of telegrams produced, fourteen in number.) These com- 
prise the original telegrams received by me and those I sent con- 
cerning the two last drafts; one of these telegrams is to the North 
Pennsylvania Railroad Company and another to Mr. Huggard, 
cashier of the Shackamaxon Bank; the rest are either my telegrams 
to Mr. Otis or his to me. 


(Copies of the telegrams hereto attached and marked “Jas. H. 

Stevenson,” Nos. 122 to 135, inclusive, counsel agreeing that 

198 the same shall be considered as evidence with the same effect 
as if they were originals.) 


Witness resumes: I wrote letters to Mr. Otis and received replies 
from him on the subject of these two drafts. 


Copies of letters, Geo. L. Otis, cashier, to the First National Bank 
of Newtown, dated Nov. 7 and Nov. 14, 1877, and of letters, Geo. L. 
Otis, cashier to S. C. Case, cashier, dated Nov. 26th, Dec. 4th, and 
Dec. 26th, 1877, and of letters, S. C. Case, cashier, to Geo. L. Otis, 
cashier, dated Nov. 21st and. Dec. 17th, 1877, produced and hereto 
attached, marked “ Jas. H. Stevenson,” Nos. 186 to 142. inclusive, 
counsel agreeing that the same shall be considered as evidence, with 
the same effect as if they were original. 


Witness resumes: I got both of the drafts of the 7th and 14th 
of Nov., 1877, within forty-eight hours of the morning of the 21st 
of Nov., 1877. 

Question. When did you first notify the North Pennsylvania 
Railroad Co. with reference to the cattle called for in the two bills 
of lading of Nov. 7 and 14th, respectively ? 

Answer. According to my telegram it was on the 26th of 
199 Nov.; a copy of this telegram is among those submitted, 
marked “Jas. H. Stevenson,” No. 131; this telegram was 
sent in the afternoon or evening—I think it was in the evening; it 
was probably six o’clock in the evening or later when I sent it; it 
was certainly after bank hours and not earlier than 6 o’clock p. m., 
being after I received the telegram from Mr. Otis requesting me to 
send a man to look up the cattle; copy of which is hereto attached, 
marked “Jas. H. Stevenson,” No.127. The Blakers usually paid 
the drafts, part cash and part checks—sometimes all cash, but more 
frequently as above. They seldom paid by checks on the Frank- 
ford bank; the checks were usually checks of their customers upon 
banks in the city of Philadelphia, but some of them were checks of 
their customers on our own bank; both of these drafts were pre- 
sented on the 27th of Nov., 1877, the day they were protested, to the 
best of my recollection. , 

Question. Didn’t the Blakers know, before the drafts were pro- 
tested, that vou held them ? | 

Answer. I suppose they knew it through the family when they 
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returned home, but I have no way of telling for certain 
200 when they returned home. I think the first I saw of either 

of the Blakers was on the 27th, when I saw Wade. I seldom 
saw Julian, as he was generally in Philadelphia. I don’t think I 
saw him within two weeks after the time I received the drafts. We 
recognized Wade Blaker as the chief business man at Newtown. He 
attended to the bank account. I think we were paid a small portion 
of some of the drafts on the Blakers by their checks on the Second 
National Bank of Philadelphia, at Frankford; can;t tell how many 
times, nor what amount, but never as much as several thousand 
dollars, I think. 

Question. Did they state to you that they drew checks upon the 
Second National Bank of Philadelphia, at Frankford, and would 
make them good by the time they were there for collection ? 

Answer. I can’t recollect any such statement. 

Question. Did you receive their checks on the Second National 
Bank of Philadelphia, at Frankford, which were not paid and re- 


turned’ to you? 
Mr. Bispham objects. 


Answer. I do not think any of their checks on this bank, 

201 which were placed to their credit in our bank, were unpaid ; 

there might have been a check returned unpaid, but I don’t 
remember it now. 

Question. Did you send a check by mail of J. & W. Blaker, upon 
the Second National Bank of Philadelphia, at Frankford, about the 
15th of Nov., 1877, for upwards of thirteen thousand dollars, for 
collection ? : 

Answer. I think there was a check of theirs to their brother Jno. 
D. Blaker, sent for collection for him, but none sent for them that I 
recollect. 

Question. Did you telegraph to the cashier of the Frankford bank 
on the 16th of Nov., 1877, in the morning, to know whether such a 
check was good ? 


Objected to by Mr. Bispham. 


Answer. I have no recollection of such a telegram. 

Question. Did you get a telegram on the 16th of Nov., 1877, from 
Mr. Anderson, the cashier of the Frankford bank, saying that J. & 
W. Blaker’s check for about $13,000.00 was not good ‘ ? 


Objected to by Mr. Bispham. 


Answer. I may have received such a telegram, but I think that 
this check they gave to him was protested. 
202 mage a Was not that check intended to pay the draft of 
Nov. 7th, 1877, for $12,287.57 ? 

Answer. “] am u oabie to answer that question ; it was not received 
by us for such a purpose. I am unable to say what their intention- 
were. 

Question. You stated that the usual course of mail from Chicago 
to Newtown was about five or seven ayes are you able to state 
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positively that the draft of Nov. 7, 1877, spoken of, had not been re- 
ceived by you on or before Nov. 16, 1877? 

Answer. I stated before, in regard to the receipt of that draft, to 
the best of my recollection, in regard to the time of its receipt. 

Q. Then you are not able to state positively that you had not 

then received that draft? 
Answer. I had not, to best of my recollection. 

Question. Had you, at the bank or elsewhere, any record or minute 
of any sort showing the date of the receipt of that draft of Nov. 7, 
1877? 

Answer. I don’t know that I have, as it is not our custom to take 

a memorandum of sight or direct drafts. 
203 Question. Do you know that you have not any such record 
or minute? : 

Answer. I am satisfied that I have not. We always attended to 
these sight drafts at once and made no record of their receipt. 

Question. Have you any knowledge of having written a letter 
acknowledging the receipt of this draft? 

Answer. I have no recollection of any letter previous to Nov. 21st, 
1877, when I wrote and telegraphed. 

Question. Are you in the habit, at your bank, of receiving drafts 
for very large sums of money and not acknowledging their re- 
ceipt ? 

Answer. If they are time drafts we acknowledge them ; if they 
are sight drafts we act on them and then advise them of the result. 

Question. When there was noimmediate result, how long did you 
wait before notifying the parties? 


Objected to by Mr. Bispham. 


Answer. I don’t know how to answer your question, because it 
looks like an impossibility, as there must be a result one way or the 


other. 
Question. How long did you commonly wait for such a result ? 


Objected to by Mr. Bispham. 


204 Answer. That was owing to the circumstances ; sometimes 
we wait twenty-four hours. 

Question. Sometimes forty-eight hours ? 

Answer. If it was a draft not requiring to be protested we might 
wait longer. — 

Question. Can you tell when J. & W. Blaker left home? They 
were not at home — you telegraphed on the 21st November. 

Answer I can’t tell when they left home. 

Question. Were they, or either of them, at home to receive drafts 
sent from Chicago on the 31st of October and on the 24th of Oc- 
tober ? | 

Answer. They must have been at home, as the drafts were ac- 
cepted and paid ; those were large drafts; one was paid on the Ist 
and the other on the 10th of November, as near as I can tell. John 
D. Blaker and Sarah M. Blaker endorsed tor J. & W. Blaker, some- 
times for considerable sums. I can’t say whether the $13,000 check 
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upon the Second National Bank of Philadelphia, at Frankford, 
which has been spoken of, was to pay for any of those endorsements. 

I have no way of knowing whether John D. Blaker owed J. 
205 & W. Blaker $13,000 at any time. 


Cross-examined by counsel for plaintiff: 


Question. From your statement as to the course of collection of 
the drafts prior to Nov. 7, 187 7,1 understand you to say that you 
gave due notice to the Blakers, in the regular course of business, of 
the receipt of these drafts, and that they were promptly paid by the 
Blakers ” 

Answer. Yes, sir; that is so; previous to the two drafts of Nov. 
7th and 14th, 1877 

Question. Then, as the drafts were promptly paid, you had no 
occasion whatever to notify the North Pennsylvania railroad, or the 
North Philadelphia drove-yard, or any other parties, that you held 
bills of lading accompanying the drafts ? 

Answer. No, sir; these bills of lading were all endorsed and we 
surrendered them to the Blakers when they paid the drafts, but in 
no case until the drafts were paid. The drafts show by the endorse- 
ment on the back that they passed through our bank. 

Question. You stated that these drafts were paid about 
206s five or seven days after their date; this was the time, was it 
not, consumed in their transmission by mail from Chicago ? 

Answer. Yes, sir. 

Question. You have stated that under instructions from your 
Chicago correspondent you remitted the proceeds of these drafts to 
their credit at New York, and that the Chicago bank would not learn 
until thirteen or fourteen days after the date of the draft that it had 
been collected and placed to their credit; is that so? 

Answer. They would not learn until that time that it was to their 
credit—that is, that it had been actually placed to their credit in 
New York. If I notified them that the draft had been paid, which 
was our custom, they would know a day or two sooner. 

Question. Then there was nothing unusual in the circumstance 
that the Chicago bank did not hear of a draft which they had for- 
warded for collection for twelve or thirteen days ? 

Answer. Yes, sir; there would be nothing unusual in that. 

Question. What inquiries did you make after the Blakers between 

Nov. 21st and 26th, 1877 ? 
207 Answer. They did not come to time and I went to see them 
in person, and ascertained that they would not be home till 
the last of the week. I don’t know positively what day I went to 
see them, but think it was the 24th or 25th of November, 1877. 

Question. Look at the telegram of Nov. 21st from yourself to Mr. 
Otis, and state whether it was before or after sending that telegram 
that von went to see the Blakers. 

Answer. After. Some of the family were in town next morning 
after the date of the telegram—no; that is not correct—they were 
in town the day of the telegram, in the morning; it was early in 
the morning, and it was after I saw them that Isent the telegram. 
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On Tuesday evening, Nov. 20th, 1877, they were expected in town, 
according to the word I received from their place; they did not 
come. I was about to go to see them a Wednesday morning, Nov. 
21, 1877, and one of the family came to town and told me they were 
not at home. I was in communication with the family every day 
between the 21st and 26th of November, 1877, going once to 
208 their place in person. Up to the 26th they had not returned. 
Question. Did you send any letters or telegrams to the 
Chicago Bank between Wednesday, Nov. 21st, and Monday, Nov. 
26th, on the subject of the Blaker drafts? 

Answer. I don’t think I sent any; all the telegrams are here, and 
I don’t find any between those dates. 

[Question.] When vou sent your telegram of Nov. 26th, 1877, to 
the general freight agent of the North Pennsylvania Railroad Co., 
were you aware that the cattle had already been delivered without 
the production of the bill of lading? 

Answer. [ do not think I was; the bills of lading were then in my 
possession. 


Re-examined by counsel for defendant : 


Question. Did not Wade Blaker come to Newtown on the 16th of | 
Nov., 1877, in the afternoon, the day that the check for $13,000 and 
upward of J. & W. Blaker, in favor of Jno. D. Blaker, was presented 
at the Second National Bank of Philadelphia at Frankford ? 

Answer. No, sir; not to my recollection. 

Question. “Did you see him on that day? 
209 Answer. I do not remember seeing him on that day. 
Question. Did Jno. D. Blaker come to your bank on that 
da 

ae rer. I can’t say that I have any knowledge of his being there, 
or any of the Blakers, on that day. 

Question. Had the check of $13,000 spoken of been placed to the 
credit of John D. Blaker in your bank? 


Objected to by Mr. Bispham. 


Answer. I do not remember whether it was placed to his credit 
or merely for collection. 

Question. Did any of the Blakers, or any one else, offer to pay 
that check or make good the amount of that check at your bank ? 

Answer. Not to my knowledge. 

Question. Did the Blakers, or anybody for them, offer for deposit 
in your bank, on Nov. 16, 1877, or afterwards, a check or draft of the 
Second National Bank of Philadelphia at Frankford, dated Nov. 16, 
1877, for $11,623? 

Answer. Not to my knowledge. I don’t recollect ‘of any such 
offer, nor did John D. Blaker. I found out, on the evening of Nov. 
19, 1877, that the Blakers were not at home; I mean J. & W. 

Blaker; they did not come into town that evening, which 
210 wasa Monday, as they usually did. I can’t positively say 
who informed me of their absence, but it was some of the 
family ; I think it was Clark, who lived with the family, but am 
11—292 
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not certain that he lived with them at this time. What I mean by 

the family was the mother, the daughter, and the four sons. Two of 
the sons, John D. and Wade, lived with the mother; Julian lived 
with them when not in Philadelphia. I think it was Jno. D. Blaker 
that told me that J. & W. Blaker was not home, but am not certain. 
I told him that these drafts had arrived, or that a draft had arrived, 
for at time I think there was but one. He said they expected Wade 
home that evening. I can’t tell who informed me of the failure of 
J. & W. Blaker; some one from the city had stated it in the street on 


the 26th of Nov. 1877. ? 
S. C. CASE. 


No other witness being produced, the taking of depositions herein 
is adjourned till Tuesday, June 25, 1878, at 10 o’clock p. m. 
J. H. STEVENSON, Com’r. 


211 OFFICE OF JAs. H. STEVENSON, 
No. 1381 So. 5TH St., PHILADELPHIA, 
Turspay, July 9, 1878. 
At 1 o’clock p.m. met pursuant to adjournment. No witness being 
produced, the taking of depositions herein is adjourned till Wednes- 


day, July 10th, 1878, at 1 o’clock p. m. 
JAS. H. STEVENSON, Com. 


OFvicEe oF Jas. H. STEVENSON, 
No. 131 So. 5TH St., PHYLADELPHIA, 
WEDNESDAY, July 10, 1878. 


At 1 o’clock p. m. met pursuant to adjournment, both counsel 
being present. 

Mr. SAMUEL C. CasgE, recalled on behalf of the defendant, deposeth 
as follows: 


Question. You have stated in your previous examination that 
upon your return to Newton you would examine the papers of your 
bank, and ascertain whether or no you had any envelopes which 
had contained letters from the Commercial National Bank, of 
Chicago, received in November, 1877. Have you made such an ex- 
amination ? | 

Answer. Ihave, and I have found four envelopes; three in No- 

vember and one in December, 1877. (Envelopes produced.) 
212 These are the envelopes which I hold in my hand, copies of 

which are hereto annexed, marked “Jas. H. Stevenson,” 
Nos. 147 to 150, inclusive, which it is agreed to be received as evi- 
dence with the same effect as if the originals were hereto attached. 
Witness resumes: I have found no other letters received by me in 
November or December, 1877, save those already produced, and 
have found no letter bearing date between November 7th and 14th, 
1877. I have nothing to show what letters were covered by these 
‘envelopes. It might be possible that I had a letter dated Nov. 13, 
1877, but I have examined all our letters and can’t find anv of that 
date. I can’t say that Iam refreshed in reference to the draft ‘of 
Nov. 7, 1877, by these envelopes. 
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Question. You have stated in your previous examination that the 
drafts of Nov. 7 and 14th, 1877, were received within forty-eight 
hours of each other. Is that your present recollection ? 

Answer. Yes, sir; the one of the 7th was received on the 19th of 
Nov., [ think, and the draft of the 14th was received in the after- 

noon of the 20th, or in the morning of the 21st. 
213 The check of $13.360, which was received by us for collec- 
tion from Jno. D. Blaker, was dated Nov. 14, 1877, I think. 

Question. What became of that check ? 

Answer. It was protested by the Second National Bank of Phila- 
delphia at Frankfort,on which bank it was drawn, and was returned 
to our bank Nov. 19, 1877. It was taken up by Jno. D. Blaker that 
day or a day or two after, he paying the cost of protest. 

Question. Have you with you a memorandum showing the state 
of J. & W. Blakers’ ac. with your bank during the months of Octo- 
ber and November, 1877? 

Answer. I lave a copy of their account during those months, or 
rather from October 2, 1877, to Dec. 19, 1877. 


(Copy produced and offered in evidence.) Mr. Bispham objects 
on the ground that J. & W. Blaker’s account with the Newtown 
bank is not evidence. No objection is made on the ground that the 
paper produced is merely a copy and not the original account, it 

being agreed by both counsel that if the original account 
214 would be evidence then this copy shall be received with the 
same effect as the original. 


Copy marked “Jas. H. Stevenson,” No. 151, and hereto attached.) 


We file our business letters away and keep them carefully, wrap- 
ping them up in paper to keep the dust off, and they are properly 
endorsed, from so andsotosoandso. Ihave examined the bundles 
from October 1, 1877, to Jan’y 1, 1878, with care and have found no 
letter between Nov. 7th and 14th, 1877. 


Cross-examined by counsel for plaintiff: 


Question. Are you able to say whether the envelope postmarked 
Nov. 18, 1877, contained a letter when it was received ? 

Answer. I believe it did. I have no recollection of receiving any 
envelope without a letter about that date. I last looked through 
the files of letters on last Monday, the 8th of July, 1878, for the pur- 
pose of looking for this missing letter, but I failed to find it. We 
do not keep press copies of letters sent. We keep what we call a 
letter book, in which we keep a copy of the items specified in our 

correspondence, but not copies of the entire letter. 
215 Question. Have you looked at the book to see whether it 
- contains any acknowledgement of the receipt of a letter of 
Nov. 138, 1877? 

Answer. I did not look specially, but will when I return home, 
and will advise you of the result. 

Question. Did you credit Mr. John D. Blaker with the check of 


$13,360 of which you have spoken ? 
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' Answer. No, sir; it was deposited for collection, but was not en- 
tered in his book. He had not his book with him. 
Question. How did Mr. Jno. D. Blaker take the check up? 
Answer. By paying the protest; the check was then handed to 
him. Exhibit No. 151 shows the close of J. & W. Blaker’s account, 
the balance totheir credit being $1 & 34,4; the entry on the debit 
side of the ac. shows that on Nov. 12, 1877, a draft of $12,247.76 was 
paid ; after that payment there never was at any time enough to 
pay the Chicago drafts of Nov. 7th and 14th, 1877; when the draft 
of Nov. 7th reached us the balance to the credit of the Blakers was 
somewhere under $1.2(0; in fact, the ac. at that time was a little 
short, as I find by examining this copy. This draft of Nov. 
216 12th, 1877, was in favor of the cashier of the Commercial 
National Bank of Chicago; the 12 of November is the date 
of the payment of the draft and not of the draft. I think it was ac- 
companied by a bill of lading and that the bills of lading were all 
endorsed by Paris Myrick. 
S. C. CASE. 


Counsel for defendant here closes his case. 
JAS. H. STEVENSON, Com. 


At 11 o’clock a. m., Thursday, June 27th, 1878, the parties met at 
the office of Jas. H. Stevenson, No. 131 So. 5th St., Philadelphia. No 
witnesses being produced, the taking of depositions herein is ad- 
journed till Friday, June 28, 1878, at 11 o’clock a. m. 

JAS. H. STEVENSON, Com’r. 


OFFICE OF JAS. H. STEVENSON, 
No. 131 So. 5tn St., PHILADELPHIA, 


FRIDAY, June 28, 1878. 


At 11 o’clock a. m. parties met pursuant to adjournment, both 
counse! present. 


ELLIs CLARK, of the city of Philadelphia, aged about sixty- 
217 two years of age, being produced, sworn, and examined on 
behalf of the defendant, deposeth as follows: 


I am general passenger and freignt agent of the North Pennsyl- 
vania Railroad Company and was such in 1877. I received a tel- 
egram from 8S. C. Case, cashier, at my office, at Front and Willow 
streets, Philadelphia, at 9a.m., Nov. 27,1877. (Telegram produced.) 
This is the telegram I received, and the date or time of receipt is 
noted thereon in my handwriting. I wrote upon it at the time of 
its receipt the following words: 


“Ree’d d. 9 a. m., 11, 27. 
“D.S. Grafly handed me this telegram.” 


Cross-examined by counsel for plaintiff: 


I sent no reply to this telegram at that time, and can’t state when 
I replied without referring. My impression is that I requested Mr. 
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D. 8. Grafley to call upon Mr. Case in reference to the matter. The 
telegram was brought to me by Mr. Grafly. Mr. Grafly is a confi- 

dential clerk of the North Pennsylvania Railroad Company 
218 under my directions. 


Re-examined by Mr. WIsTER: 


I made inquiries with reference to the cattle mentioned in the 
telegram, and the reply was that they had been delivered. This was 
the same morning. (Telegrain hereto attached, marked “Jas H. 


Stevenson,” No. 148). 
| ELLIS CLARK. 


Davip 8S. GRAFLEY, of the city of Philadelphia, aged thirty-seven 
years of age, being produced, sworn, and examined on behalf of the 
defendant, deposeth as follows: 


Iam clerk of the North Pennsylvania Railroad Company or a 
freight agent in Mr. Ellis Clark’s department, and was such in No- 
vember, 1877. As such agent I received at my house a telegram 
addressed to the general freight agent, North Pennsylvania Railroad 
Company. The telegram was left at my house, I understood, about 
9 o'clock p.m. It had been opened, and I presume it had been 
sent from Berks-street station. I think it had gone to Berks- 

street station, the office of Mr. Ellis Clark being then closed. 
219 My house is 1748 Marshall street, about four squares from 

Berks-street station. I did nothing with the telegram that 
night, but next morning I took it to my office, at Front and Noble 
streets, and as soon as Mr. Clark arrived, which was about 9 o’clock, 
I handed it to him, and he made a note of the time of receipt on the 
face of the telegram in my presence. This is the same telegram re- 
ferred to by Ellis Clark, and is marked “Jas. H. Stevenson,” No. 
143, and hereto attached). : 


Cross-examined by Mr. BIspHAM : 


I was at my office on the 26th of Nov. 1877, from 8 o’clock a. m. 
till about half-past 7 o’clock p.m. I don’t know, of my own knowl- 
edge, when the telegram was brought to my house. It was brought 
there, I know, some time between half past 8 and half past 10 p. m. 
I took supper at home after I reached there, and went out at [a]bout 
8.30 p.m. I did not communicate with the drove-yard station that 
night. I could not have sent word by telegraph, as the drove-yard 

station was closed up. I don’t know at what hour it closes, but 
220 ~=—sl there is no one there at that hour that I am aware of; I mean 

ut half past ten or 11 o’clock p.m. I was never there at that 
hour. Ido not know of any reply being sent to the telegram. I 
handed it to Mr. Clark, as it was addressed to him. No inquiries 
whatever were made from my department about the cattle on No- 
vember 27, 1877. I hadn’t been at the drove-yard station on Nov. 
26th, or during the previous week. We had communication by wire 
from our office at Front street to the drove-yard station; all way- 
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bills for stock received at the drove-yard station were sent to my 
office within one or two days, but sometimes three days. 
The way-bills for the two last lots of cattle were sent to my office; 
I can’t say. when. I have no way of telling exactly. They are sent 
to me in an envelope without any letter accompanying them. 
At the time of the receipt of the way-bills at our office no inquiries 
were made for the cattle called for in them. The way-bills show 
that the cattle were shipped over the Michigan Central rail- 
221 road, the Great Western, the Erie, the Lehigh Valley, and 
the North Penna.; at the time these way-bills were received 
at our office no inquiries were made for the bills of lading or receipts 
issued by the Michigan Central. I have been connected with the 
through freight department of the North Penna. railroad since 1867. 
I am familiar with the method of shipping freight and papers that 
accompany the shipments. 
All the way-bills which have been produced here have been 
furnished from our office to Mr. Wister, counsel of the road. 


Re-examined by Mr. WIsTER: 


We had no notice of any outstanding bills of lading upon the two 
lots of cattle shipped from Chicago to J. & W. Blaker on the 7th 
and 14th days of November, 1877, until the receipt of the telegram 
I have spoken of. We received no notice whatever of any bills of 
lading for any cattle, having been issued or outstanding, shipped 
for J. & W. Blaker, or for bills of lading issued or outstanding for 
any other cattle coming to the drove-yard station. 


Recross-examined : 


222 Question. Don’t you know, as a railroad man, that it is cus- 

tomary when merchandise is shipped by rail for the con- 
signor to get from the railroad company a bill of lading or some 
kind of receipt? 

A. It is customary with us to give a bill of lading for all mer- 
chandize shipped, but not for live-stock. I don’t know that other 
companies have issued bills of lading for live-stock. I was present 
when Mr. Sell stated in his examination that bills of lading are now 
required to be surrendered when stock is delivered. I heard of the 
requirement to deliver bills of lading after November 26, 1877. I 
ascertained then that bills of lading were sometimes issued. 

Question. Do I understand you to say that prior to Nov. 26, 1877, 
you did not know, or suppose, or have any reason to believe that bills 
of lading or receipts of any kind ever issued for live-stock shipped 
from Chicago to Philadelphia? , 

Answer. I did not know or have reason to believe it. 

Question. Did you ever make any inquiries on the subject ? 

228 A. I did not sir; the bills of lading which are now surren- 

dered do not come to my office, and it does not fall within 

my direct charge to inquire about them. Mr. Sell isa line agent, 
and not in my department. 
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Re-examination : 


Question. When you said that no inquiries were made in your 
department on the 27th of November about the Blaker cattle, what 
did you mean ? 

Answer. I meant that no inquiries had been made by me person- 
ally. I do not know what Ellis Clark may have done. I went to 
Newtown on Thanksgiving Day, Nov. 29, I think to inquire of Mr. 
Case, cashier of the bank, for copies of bills of lading attached to the 
drafts, and which he had telegraphed about. I knew then—that is, 
I heard—that the cattle had been delivered, and so informed Mr. 
Case. My office is separate from Mr. Ellis Clark’s, about a square 
apart. Mr. Clark is general agent for the North Penna. railroad, 

and I am through freight agent for the same company. It 
224 would fall within my department to inquire about through 


Western freight coming to Philadelphia. 
DAVID S. GRAFLY. 


THomas Harvey, of the city of Philadelphia and State Pennsyl- 
vania, aged twenty-four years or thereabout, being produced, sworn 
and examined on behalf of the defendant, deposeth as follows: 


[ reside at the hotel at the North Philadelphia drove-yard, drove- 
yard station, North Pennsylvania Railroad station. I am Super- 
intendent of the drove-yard. I have held that position since April 
Ist, 1878. I was at the drove-yard from the opening in October, 
1876, as assistant to Wm. Harris, the superintendaat, until about 
the middle of December, 1877. I knew J. & W. Blaker during that 
time. After the yard opened they were dealing in stock, down to 
November, 1877, which was their last shipment. Paris Myrick did 
not receive any cattle then, during that time—I mean no horned 
cattle. He received no cattle of any kind, save six horses. 

Question. Did Mr. Myrick ever exercise any ownership or control 

over any cattle at the yard from October, 1876, to November, 
225 1877. 

Answer. Not to my knowledge. I know Paris Myrick. I 
made his acquaintance about a year before the opening of the yard, 
about October, 1875. In April, 1877, we received the six horses I 
spoke of. Myrick came after the horses arrived—about a week 
after ; he stayed there until all the horses were disposed of from the 
stables. He did not exercise any ownership or control over any 
cattle during that time, nor did he give any directions as to the sale 
of any cattle of any sort, to my knowledge. I was living at the 
hotel at the drove-yard at that time, and saw Mr. Mvrick constantly 
during his stay ; he boarded at the same hotel with me, the Drove- 
Yard hotel. I can’t state the exact time he was there; it was about 
a week or ten days. He left after the horses were sold. I do not 
know who received the money for the horses. Paris Myrick exer- 
cised the owership and control of the horses and gave directions 
about them. 

Question. Did Mr. Myrick make any statement to you then, 
226 ~=or at any time, about his being the cattle-buyer for J. & W. 
Blaker at Chicago ? 
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Objected to by Mr. Bispham, as Mr. -Myrick’s statements are not 
evidence. 


Answer. Not at that time when he was here with the horses, but 
he did when I was at Ridge avenue and Green street, when I was 
buying meat from him; that was February, 1878; he then said all 
he ever received for buying cattle was the drawbacks from the rail- 
roads ; he was not concerned in the cattle, and never received any- 
thing but the drawbacks ; he said some thought he was a partner 
with the Blakers, but he never got anything but the drawbacks and 
was not interested in any other way, shape, or form. I now refer to 
the cattle that came to our yard. and were received by J. & W. 
Blaker—I mean the North Philadelphia drove-yard. Iam speaking 


of the cattle he bought for the Blakers; I don’t know what cattle he , 


- bought for the Blakers; he bought all the Chicago cattle, I suppose. 
I suppose’ be bought all the cattle that came from Chicago 
227 ~+for the Blakers; this conversation with Myrick was after the 
Blakers had failed ; it was in February, 1878; the last ship- 
ment to the Blakers was in November, 1877 ; they failed after that 
shipment. 

From the opening of the yard, in October, 1876, to November, 
1877, the Blakers received cattle almost every week—sometimes two 
loads, sometimes four loads—fifteen, sixteen, or seventeen head of 
cattle to a car-load, according to the size of the cattle. They have 
had as high as seven and even thirteen car-loads at one shipment ; 
thirteen car-loads was the last shipment; that was in November, 
1877, the 17th of November, according to our book, when there was 
two hundred and one head of cattle received. On November 10th, 
1877, we received two hundred and two head according to our book. 
On November 4th, 1877, we received one hundred and ninety-two 
head. On October 27, 1877, we received one hundred and eighty- 
two head. On October 20th, 1877, we received one huudred and 
ninety-four head. On October 14th, 1877, we received one hundred 

and ninety-eight head. 
228 The drawbacks I spoke of are rebates upon the freight-bills 

paid back by the railroads to the shippers. He told me he 
received no drawbacks on four car-loads that he shipped to the 
Blakers over the Baltimore & Ohio railroad; that they had agreed 
to pay fifteen dollars a car-load for —on account of the bills of lading 
being mislaid. Those four car-loads came to the North Philadelphia 
drove-yard. I suppose the drawbacks were to have been paid by the 
Baltimore & Ohio Railroad Company. He never told me what 
drawbacks he was to receive for the purchase of those cattle. I hold 
in my hand the sales-book of the North Philadelphia drove-yard. 
It gives the week of the arrival of all cattle at the yard. If the cat- 
tle came in on Saturday they would probably not be entered till 
Monday. Our object was to keep each week’s receipts separate ; 
there might, be a difference between the day of receipt and the day 
of entry of two days—the difference of Saturday to Monday. Novem- 

ber 17,1877, according to our book, is the date of the last receipt 
229 of cattle for the Blakers. There were in that shipment two hun- 
dred and one head of cattle. The one before that, November 
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10th, 1877, was two hundred and two head of cattle. I will make 
copies of the two entries of the two last shipments of November 10th 
and 17th, 1877,and furnish them to the commissioner to be attached 
to this testimony. 

Question. I understand you to say that J. & W. Blaker handled 
all the cattle that were sent to them to your yard ? 

Answer. They had the disposal of all the cattle sent to them to 
our yard, and nobody else exercised any ownership or control over 
them to my knowledge. 


Cross-examined by counsel for plaintiff: 


The North Philadelphia drove-yard is at the North Pennsylvania 
railroad and Rising Sun lane, in the city of Philadelphia; the yard 
is enclosed ; it will hold from one thousand to twelve hundred cat- 
tle; the cattle are delivered at a siding from the cars of the 
North Pennsylvania Railroad Company; the siding belongs to the 

stock company; the cattle go from the siding right into the 
230 yard. I receive the cattle from the cars at the present time; 

the superintendant receives the cattle. Mr. Harris was super- 
intendant before me; Mr. Harris was superintendant at the time 
the shipments of November 10th and 17th, 1877, were received at 
the yard. He received those cattle and put them in the yard. I 
was present. I think the receipts were given to the railroad com- 
pany for the cattle. They have a book here that will show that fact. 


Witness turns to book at entry of November 10, 1877. 


This is Harris’ handwriting, { think, but am not positive; it is 
either mine or his; the name of J. & W. Blaker was taken from the 
freight bills; the twenty cents which is under the printed word 
“freight” is the “ yardage” perhead. We charge that if the cattle 
are sold in the yard, no matter how long or short a time they may 
have been there; there would have been no extra “yardage” if the 
cattle had remained several days longer, but we would charge for 
feed. Witness turns to entry of November 17th, 1877, and says 
this is my handwriting. It has the same charge of “ yardage” per 

head as in the previous entry ; these two lots of cattle were 
231 disposed of at the yard by the Blakers—some of them di- 

rectly and some by commission men. They gave some of 
out on commission, but they had the disposal of all the cattle; the 
Blakers gave us no receipt for those cattle; they never gave the 
yard company any receipts ; when their bills are paid we give them 
a receipt. They pay the freight to us and we turn it over to the 
railroad ‘company. My duties kept me at the stock-yard pretty con- 
stantly. I saw the Blakers frequently—every week, sometimes 


oftener. Julian Blaker was about there most. 
THOMAS HARVEY. 


No other witnesses being produced, the. taking .of depositions 
herein is adjourned until Friday, June 14, 1878, at 1.30 o’clock p. m. 
JAMES H. STEVENSON, 
Commissioner 
12—292. 
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232. THomas Harvey recalled by counsel for defendant and 
further examined. 


Mr. Harvey again produces the account book of the stock-yard 
company containing the statement of the cattle received on account 
of J. & W. Blaker on Nov. 10th and 17th, 1877, with the charges 
upon the same; these are correct copies of the entries about those 
two lots of cattle as they appear upon our account book. They are 
marked “Jas. H. Stevenson,” No. 119, and are hereto attached. 


They were copied by Wilson W. Sell. : 
THOMAS HARVEY. 


No other witnesses being produced, the taking of depositions 
herein is adjourned until Friday, June 21, 1878, at 1 o’clock p. m. 
JAS. H. STEVENSON, Com’r. 


233 The letters and telegrams referred to in the foregoing dep- 
ositions are as follows: 


H. F. Eames, pres’t; Wm. H. Ferry, vice-pres.; Geo. L. Otis, cashier ; 
IF. S. Eames, ass’t cashier. 


CoMMERCIAL NATIONAL BANK, 
CuicaGco, Nov. 7th, 1877. 
First Nat’] Bank, Newtown, Pa. 

DEAR Sir: Please receive for collection and remittance to bank 
of New York Nat'l Banking Association of New York city for our 
credit, $12,287.57. 

Resp’ly yours, J. & W. BLAKER. 


Geo. L. Otis, cashier. 


Protest and return at once all paper dishonored, unless otherwise 
ordered. 


~ 


James H. Stevenson. No. 1387. 


H. F. Eames, pres’t; Wm. H. Ferry, vice-pres.; Geo. L. Otis, cashier ; 
F. S. Eames, ass’t cashier. 


CoMMERCIAL NATIONAL BANK, 
CnuicaGo, Nov. 14th, 1877. 
First Nat’l] Bank, Newtown, Pa. 
DEAR Sir: Please receive for collection and remittance to 


234 bank of New York Nat’l Banking Ase’n for our ac. $12,448.12. 
J. & W. BLAKER. 


Deliver b. 1. only when draft is paid. 
Geo. L. Otis, D., 2d cashier. 


Protest and return at once all paper dishonored, unless otherwise 
ordered. 
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Jas. H. Stevenson. No. 120. 


H. F. Eames, pres’t; Wm. H. Ferry, vice-pres.; Geo. L. Otis, cashier ; 
F. S. Eames, ass’t cashier. 


Capital, $500,000. Surplus, $400,000. 


COMMERCIAL NATIONAL BANK, 
CuicaGo, Nov. 16, 1877. 
Mr. Sam’! C. Case, cash’r, Newtown, Pa. 

DEAR Sir: I notice that the drafts drawn by Paris Myrick on 
J. & W. Blaker, sent Oct. 25th and Nov. Ist, were out 18 and 15 
days, respectively. As this is almost twice the length of time pre- 
vious drafts have been out I wish to inquire where the delay is. 
My charges are regulated largely by the time, and I have heretofore 


allowed nine days as sufficient time. Can you enlighten me? 
Very truly, GEO. L. OTIS, Cas. 


235 Jas. H. Stevenson. No. 122. 
The Western Union Telegraph Company. 


NEwTowN, Pa., Nov. 21, 1877—8.55 a. m. 


To Geo. L. Otis, cashier Commercial National Bank, Chicago, III: 


Drafts on Blakers, dated Nov. seventh, and fourteen at hand. 
They are absent from home and we cannot get their acceptance. 


Shall we protest and return or hold for acceptance ? 
S. C. CASE, Cashier. 


“ Jas. H. Stevenson.” No. 128. 


The Western Union Telegraph Company. 


| DaTED CHICAGO, ILL., Nov. 21, 1877. 
Received at Newton, Pa., at 12.02 p. m. 


To S. C. Case, cashier, Newtown, Pa. : 


Hold drafts for payment; advise by wire when paid. 
9.—Paid. GEO. L. OTIS. 


236 Jas. H. Stevenson. No. 141. 
Edward Atkinson, president; S. C. Case, cashier. 


First NATIONAL BANK, 
Newtown, Pa., Nov. 21, 1877. 
Geo. L. Otis, Esq., cashier Commercial Nat’l —, Chicago, Ills. : 
Dear Sir: Your telegram in regard to Blaker drafts, saying “ Hold 
drafts for payment; advise by wire when paid,” received this p. m. 
The drafts reached us quite close together; the first must have been 


delayed on the route. : 
I am unable to reach the parties to present drafts. One of the 
firm we are told have gone to Chicago and the other is said to be 
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in Philadelphia. I am told they will be home on Thursday or 
Friday of this week, and through advise of your telegram will hold 
drafts and present soon as possible, and if not accepted return at 
once, if not otherwise directed by you. 

_ Please advise immediately on receiving this if you desire 
237 anything further. The parties have been quite prompt in 


paying the drafts until this week ; they have made no de-— 


posits up to this date. 

I confess I do not quite understand this action, and fear they are 
attempting more than they can get through with. If you are cash- 
ing these drafts I suppose you hold the collateral, Iam fearful that 
their buyer (at Chicago) is pushing the stock onto them without 
regard to the markets. 


Yours truly, , S. C. CASE, Cash’r. 
Jas. H. Stevenson. No. 124. | 
The Western Union Telegraph Company. 
Datep CuicaGco, Itu., Nov. 26, 1877. 


Siiniabeiit at Newtown, Pa., at 12.05 p. m. 


To First National Bank of Newtown, Pa.: 
Are drafts on Blaker paid yet? If not give reason. Are you 


holding the bills of lading? Answer. 
10.—Paid. GEO. L. OTIS, Cashier. 


238 “Jas. H. Stevenson.” No. 125. 
The Western Union Telegraph Company. 
Newtown, Pa., Nov. 26, 1877—2.12 p. m. 


To Geo. L. Otis, cashier Commercial National Bank, Chicago, IIls.: 


Blaker drafts not paid; report of their failure just received from 
Philadelphia; have held drafts as you requested; also bills of 


lading. 
S. C. CASE, Cashier. 


“ Jas. H. Stevenson.” No. 126. 
The Western Union Telegraph Company. 


Datep Cuicaao, Int., Nov. 26, 1877. 
Received at Newton, Pa., at 5.06 p. m. 


To S. C. Case, cashier, Newtown, Pa.: 
- Please send man to look up the stock at our expense and advise 


me if all right. 
18.—Paid. GEO. L. OTIS, Cashier. 
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239 — se Ce 


H. F. Eames, pres’t; Win. H. Ferry, vice-pres. ; Geo. L. Otis, cashier ; 
F. S. Eames, ass’t cashier. 
CoMMERCIAL NATIONAL BANK, : 
Cuicaaco, Nov. 26, 1877. 
Mr. S. C. Case, cashier, Newtown, Pa. 

Dear Sir: I have your favor of the 21st,and also your telegrams 
of this date in answer to mine. I wired you this. morning before 
receiving your letter. Mr. Myrick, the drawer of the drafts, is in 
Philadelphia now, and I have no doubt is giving the matter ali the 
attention it needs, but as the amount involved is large I am some- 
what anxious, and hence have just wired you to send a man at my 
expense over to the Philadelphia yards and attend to the stock if 
necessary. Your letter seems to have been five days on the way. 

The bills of lading holds the stock, and I presume Mr. Myrick 
will try to dispose of it and pay the draft. } 


Please keep me posted by wire. | 
Very truly, GEO. L. OTIS, Cashier. 


240 “ Jas. H. Stevenson.” No. 127. 
The Western Union Telegraph Company. 


Newtowy, Pa., Nov. 26, 1877—8.20 p. m. 


To T. L. Huggard, cashier Shackamaxon Bank, Philadelphia. 
Have man look after Blaker’s cattle, if any can be found, and 


advise me. 
S. C. CASE, Cashier. 
“Jas. H. Stevenson.” No. 128. 
The Western Union Telegraph Company. 
Datep NortH PHILA. DROVE-YARD, Nov. 27, 1877. 
Received at Newtown Pa., Nov. 27, 1877, at 2.37 p. m. 


To S. C. Case, cashier Ist Nat’] Bank, Newtown, Pa. 
Blaker has no cattle that I can find. 


8.—Paid. T. L. HUGGARD. 
241 “Jas. H. Stevenson.” No. 143. 
The Western Union Telegraph Company. 


DatreD Newtown, Pa., Nov. 26, 1877. 
Received at N. W. cor. 10th and Chestnut streets, 8.22 p. m. 


Ree’d 9 a. m., 11 | 27. 
To general freight agent North Penna. R. R., Ph’a. : 

Do not deliver cattle shipped from Chicago to J. & W. Blaker 
until bills lading of November seventh and fourteenth, which I hold, - 


are presented. j 
26.—Paid. S. C. CASE, Cashier. 
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942 Jas. H. Stevenson. No. 129. 


Tie Western Union Telegraph Company. 
DatTep Curicaao, [uu., Nov. 26, 1877. 
Received at Newtown, Pa., at 5.08 p. m. 
S. C. Case, cashier, Newtown, Pa.: 


Yours received. The drawer of the drafts is in Philadelphia, and 
will attend to the stock. I presume you hold the bills lading. 
24.—Paid. | GEO, L. OTIS, Cashier. 


Jas. H. Stevenson. No. 130. 
The Western Union Telegraph Company. 
Newtown, Pa., Nov. 26, 1877. 
To general freight agent North Penna. railroad, Phila. : 


Do not deliver cattle shipped from Chicago to J. & W. Blaker 
until bills lading of Nov. 10th and fourteenth, which I hold, are 


presented. 
S. C. CASE, Cashier. 


243 Jas. H. Stevenson. No. 131. 
The Western Union Telegraph Company. 


Newtown, Pa., Nov. 27, 1877. 
To Geo. L. Otis, cashier Commercial National Bank, Chicago, III.: 


Myrick gone home; cattle delivered to Blakers without bills 


lading and sold; Blakers refuse to accept drafts. Shall we protest ’ 
: S. C. CASE, Cashier. 


Jas. H. Stevenson. No. 182. 


The Western Union Telegraph Company. 
DatTED CuicaGo, Ixts., Nov. 27, 1877. 
Received at Newton, Pa., at 11.45 a. m. 
To S. C. Case, cashier, Newtown, Pa.: 
Yours received ; protest and hold for further orders. How do you 


understand it; are not the railroad responsible? Give me name of 
the company issuing bills, and are they marked original ? 


31.—Paid. GEO. L. OTIS, Cashier. 
244 “Jas. H. Stevenson.” No. 133. 
The Western Union Telegraph Company. 
Nrwrtowy, Pa., Nov. 27, 1877—2.18 p. m. 


To Geo. L. Otis, cashier Commercial National Bank, Chicago, III. : 


We protest drafts as you requested ; am not sure that railroad is 
responsible—think doubtful; see no mark of original on bill you 
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sent with drafts; the bills or receipts were issued by Michigan Cen- 
tral, signed Wm. Geagan, agent, and say on end, This receipt can 
be exchanged for through bill of lading. 

S. C. CASE, Cashier. 


Jas. H. Stevenson. No. 134. 
The Western Union Telegraph Company. 


DatED Cuicaao, ILL., Nov. 30, 1877.. 
Received at Newtown, Pa., Nov. 30, at 6 p. m. 


To S. C. Case, cashier, Newton, Pa.: 


Return drafts and bills of lading at once. 
9.—Paid. GEO. L. OTIS, Cashier. 


245 “ Jas. H. Stevenson.” No. 135. 


The Western Union Telegraph Company. 


DaTED CuHicaGo, Itu., Dec. 4, 1877. 
Received at Newtown, Pa., at 12.35 p. m. 


To S. C. Case, cashier, Newtown, Pa.: 


Have you returned our drafts and bills as requested on thirtieth ? 
11.—Paid. , GEO. L. OTIS, Cashier. 


Jas. H. Stevenson. No. 139. 


H. F. Eames, president; Wm. H. Ferry, vice-president ; Geo. L. Otis, 
cashier; F.S. Eames, ass’t cashier. 


Capital, $500,000. Surplus, 400,000. 
CoMMERCIAL NATIONAL BANK, 
3 CuicaGo, Dec. 4, 1877. 
Mr. S. C. Case, cashier, Newtown, Pa. 
Dear Sir: I wrote you about Nov. 16th in regard to the Blaker 
drafts, and would now like you to send me that letter or a copy of 
it. I think yours of the 21st was in answer to it. It re- 
246 _—s ferred mainly to the time the drafts were out. I telegraphed you 
on the 30th ultimo to return the drafts and bills of lading. 
As they have not come to hand, I again dispatched you this morn- 
ing. 
Very truly, 
GEO. L. OTIS, Cashier. 


, Copy. 324. 
E. Atkinson, president; S. C. Case, cashier. 


First NATIONAL BANK, 
NrewtTowy, Pa., Dec. 8, 1877. 
Geo. L. Otis, Esq., cashier Commercial Nat’l —, Chicago, Ills. : 


Dear Sir: Yours of 4th received. I enclose copy of letter of 
Nov. 16th, as requested. [I should have given a more direct reply 
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to this letter in mine of the 21st Nov. and thought I had until I re- 
ferred to my copy of the same. Blakers live a few miles out of 

town, and they have been so constantly from home looking 
247 after stock that it was impossible to always reach them with- 


out some little delay. The following is our record of pay- 
ment of six drafts: 


Jas. H. Stevenson. No. 121. 
8,262.25, paid & recom-itted Oct. 3. 


8,257.35,  “ 10 ; 
12,190.94, « “ “ 18 
11,514.41, “ “ “295 
11,463.63, “ “ Nov. 1 


12,247.76, paid & recom-itted “ 10 


The time on these differ but little, except the first and last; in the 
first, the time was short because they were here when the draft 
arrived, and the letter came direct. 

In the last the letter was late in arriving, and they being absent 
had to be looked up. The’ delay in drafts Oct. 25, and Nov. 1 ap- 
pears mainly in time of remittance reaching you, the first being 
eleven and the last six days. 

The last two come one upon the other, as I wrote you. I was unable 
to reach them to get acceptance, and telegraphed you at once. 

When draft- were delayed in reaching us, we supposed they had 
purchased in Buffalo, as was their custom sometimes. 

Yours truly, S. C. CASE, Cashier. 
248 324 
Jas. H. Stevenson. No. 142. 


EK. Atkinson, president; 8. C. Case, cashier. 


First NATIONAL BAnkK, 
Newtown, Pa., Dec. 17, 1877. 
Geo. L. Otis, Esq., cashier Commercial Nat’l Bank, Chicago, IIL: 
~ DeEaAR Sir: On Nov. 30th I wrote you inclosing two drafts under 
protesi, also noting costs on same. In a more recent letter I in- 
quired if drafts had been received, but fail to get any reply from 
rou. 

Please let me know by return mail whether drafts were received. 

If received you will oblige me by remitting am’t of costs on same. 

Yours truly, S. C. CASE, Cashier. 


249 “ Jas. H Stevenson.” No. 140. 


H. F. Eames, president; Wm. H. Ferry, vice-president ; Geo. L. 
Otis, cashier; I’. S. Eames, ass’t cashier. 


CoMMERCIAL NATIONAL BANK, 
CuHicaGco, Dec. 26, 1877. 
Mr. S. C. Case, cashier, Newtown, Pa. 


DeAR Sir: Find enclosed herewith my —, 60392, on Bank of New 


ete Manta 


- Fay 
<>) 
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York for $10.00, being for protests and telegrams in the matter of 
J. & W. Blaker. 
Your first letter was overlooked. 
Yours truly, GEO. L. OTIS, Cashier. 


250 Jas. H. Stevenson. No. 146. 
Frankford. No. 2157. 


SECOND NATIONAL BANK OF PHILADELPHIA, 
PHILADELPHIA, Pa., Nov. 16th, 1877.. 


Cashier of the Nat’l B’k of the Republic: 


Pay to the order of Messrs. J. & W. Blaker eleven thousand six 
hundred and aire citemeelas 39; dollars, $11,623. 
JAS. ANDERSON, Cashier. 


Endorsed : Pay to the order of J. H. Kern & Bro. J. & W.Blaker, 
Jacob H. Kern & Bro. 


“ Jas. H. Stevenson.” No. 147. 


Cuicaco, Iux., 138 Nov. —4 p.m. 


Return to the Commercial National Bank of Chicago if not deliv- 
ered in five days. 
Mr. Sain’! C. Case, cashier First National Bank, Newtown, Pa. 


No. 148. 


CuicaGo, Itu., 14 Nov.—7 p. m. 
Return to Commercial National Bank of Chicago if not delivered 
in five days. 
First National Bank, Newtown, Pa. 
Bucks Co. 


251 : No. 149. 


Cuicaao, ILu., 27 Nov.—7 a.m. 
Return to the Commercial National Bank of Chicago if not deliv- 
ered in five days. 
First National Bank, Newtown, Pa. 
Bucks Co. 


No. 150. 


CHIcaGo, Itu., Dec. 4—4 p. m. 
Return to the Commercial National Bank of Chicago if not deliv- 
ered in five days. 
First National Bank, Newtown, Pa. 
Bucks Co. 


13—292 
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ExuHisit “ C..” 


PHILADELPHIA, Nav. 19, 1877. 


Messrs J. & W. Blaker to North Phila. Butchers’ and Drovers’ Live 


Stock Yard Association, Dr. 
Freight Bills. 


Inn TATTIDTT sxx dsecsncn opie dining icing iain 1,560 57 
eee san elena ais eb adad eah taee crhienai of 40 
SII csssesii:encisanicineta nist enc citemaintienbina isn mennidiiaentantinieddilidapuibiinih uieiileiliainnn 
isin vce eet edemnnanninapbembnlinpe sitesi ‘ati deine 38 10 
ER NR RE TO o2 30 
NINN sx: sxenensgisnsassaiciosesniiiisalpinesiinuitheinn “eis: Suinealinc apnea aia lta 12 50 
STITT ciliata sin dae i il aon ital acted 
iscnsicresiek eseseason Steins etinnaasanibaaiainines ditimbiinmiatavubiaiamaicinelicniadidd ieiiaiiie 1 75 
$1,702 82 
Received payment. 
HUGGARD. 
253 Exuisit “ D.” 
Sales of Cattle Nov. 12th for Blaker & Bro. 
Be a ii silliness tsa snc 258 00 
5 " a isis ilo l 391 60 
7 A. Frieday, 9,525—5 & 3-4, 7 off---.-.-.--------- 540 68 
1 Bunkert, 1,305—5 @& 3—4.___.------ 77 62 
A De We, Brn 6 Bob inne wie ccncneciccccnven 67 50 
2 ©. Savyder, 2400-0 €@ 6-6 .W.. i ee ccnne 136 10 
8 H. Kerner, 10,680—5 & 5-8___.-------______-__- 600 97 
1 ‘5 since somites seeidienlinanebindae 66 87 
, L. Sheppert, 7,785—5 & 1-2.___.--.----.---.-_--- 425 82 
5 Huttelock, 6.620—d & 1-2____--___-_______-_._- 364 10 
ee, re BS ee sence sew ccensenne 122 00 
DR 0 vi ccidicnccnnn ocmumaenewance 209 00 
1 Curesebman, 1,150—5.__..-_-___--__-___-_______- o7 50 
ee Ry SE ee eee en 371 25 
2 Little, 2,185—5 & 1-2 ...--__-_____- inet iaialaaaetialiiaes 121 17 
55 3,908 58 
i siscicsninticsssseistseniiinitetietsieinainiiintlttac 110 OU 
a csetchis sania iccabeianseaeenssmeniieieiiininhtn ibaa 3,798 58 
25 “7D.” 
: Sales Nov. 19, 1878, for Blakers & Bro. 
5 N. Cohen, 7,100—5 & 3—4.___-_._-.-____- ee 408 25 
6 L. Weinberg, 8,750—5 & 3-4, 3 off.._._---.--__-__-_ 500 12 
1 L. Weigley, 1,255—5 & 5-8___--_-2 2 70 58 
2 Kilyan & Sheetz, 2,800—5 & 5-8 .--_.--2 Le 157 50 
2 CO. Snyder, 2,420—5 & 1-2...... 2s 133 10 
S H. Kerner, 10,855—5 & 1-4._-.------ 569 88 


oe ~ 
—— — *¢ 
‘ 


2 Wm. Billew, 2,455—5 & 1-4 --------_----------- 128 88 
3 Wnmn. Eckstine, 2,675—5d & 1-4 --.---_----------- 188 35 
1 Do. do. 1,270—4 & 3-4.__.-------..---. ---- ‘ 60 32 
2 Little & Laudenberg—2,610—5 & 1-4------ ...--- 137 00 
3 Mortiz, 2,406—5 @ 1—4 _..... .-.. 1... ~~... 131 30 
dD L. Ruof, 6,510—4 & 3-4.....--- 22. ee ee 309 18 
2 H. Weber, 2,360—4 & 1-2 -_......-_-.---.------ 106 20 
BR - Gh Fre Bre 0 Beaks hnw chis Kris Waicctons 68 75 
SC Sa Br ove ckcininnccimeces ncesaus 284 50 
Deptt, BS 6 i ois wee cents cccnenen 128 10 
48 o,010 9d 
CN in eink cciectntin then pa 96 00 

3,279 95 


255 J.& W. Blaker in Ac. with First National [ Bank] of Newtown, Pa. 


ONT Oo OVD et 


a 
bo bk 


Dec. 7. 


i 


Van Horn___- 


. Huggard-__--- 
. Int.onoverd’ft- 


2) rn 
0 
a 
. . ‘ 


. Note. ---- _ 


. Linton ret’d —- 


> ae are 


. Anderson __-- 
. Hids. Asso. 


ret’'d -.--_-- 


a) 


a 
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1877. . 

8,265 25 Oct. 2. Balance --_. 8,341 84 
158 00 “ 8. Myrick dr’ft- 1,000 00 
496 59 =“ 9. C. & ch’s_--- 9,457 39 

84 16. Dise’t ------ 158 60 

500 00 16. C. & ch’s-.__- 13,189 03 
54 18. ” _--. 200 00 

1,017 15 Ks « - sans =O 
8,257 35 23: Dine’t on. a 1,197 75 
46 14 “ C. & ch’s___- 11,918 85 


1,018 88 26. M’Dowell_-.. 28 00 
12,190 94 30. C. & ch’s__-- 13,406 27 


1,477 88 “: Det ne ae 1,968 67 
1,000 00 BG cine 476 20 
11,514 41 31. C.&ch’s-___ 689 93 
1,460 49 Nov.2. ---- 9020 00 
823 80 6: , _.-. 13,875 40 
3,000 00 7. Linton ~---- 27 75 
12,663 68 8. Dise't .... .- 997 50 
21 50 a ee 611 51 

ov 00 

1,647 O1 

25 00 

48 41 

12,247 76 

237 17 

301 68 

4 00 

1 27 


$78,459 69 78,459 69 
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256 It was then agreed between the counsel for the plaintiff 


and defendant that all the depositions of witnesses on beth 
sides used in the case of The Commercial National Bank of Chicago 
vs. The Michigan Central Railway Company shall be used in evi- 
dence. 
Said depositions are as follows: 


OFFICE OF JAS. H. STEVENSON, 
No. 131 So. StH Str., PHILADELPHIA, 
Fripay, Aug. 2nd, 1878. 


At 10 a. m. met pursuant to adjournment. 


SoLoMoNn LeEvI, of the city of Philadelphia, aged about fifty years, 
being produced, sworn, and examined on behalf of the plaintiff, de- 
poseth as follows: 


I am a drover and buy and se!] cattle. I have been in the busi- 
ness sixteen or seventeen years. I buy cattle in the old drove-yard 
in West Philadelphia and sell in the new drove-yard on the North 
Penna. railroad, city of Philadelphia. I buy and sell in both these 
yards. I sold some cattle for the Blakers on the 12th and 19th of 
November, 1877, at the North Philadelphia drove-yard ; all I know 

is they always had their cattle from Chicago. I sold the 
257 cattle on the 12th of November from 6 cts. down to 5 ets.; 

average about 5 & 3 cts. or a little more per pound. I sold 
about fifty-five head that day; the price came to $3,908.58, includ- 
ing the commission. I sold forty-eight head on the 19th of Novem- 
ber, the average price being about 5 & 3 cts. per pound; this sale 
realized $3,875.95, including commissions. In settling with the 
Blakers I deducted my commissions; the amount of these sales, 
less the commission, i handed to the Blakers; these sales were at 
the market rates; this is what the cattle were worth ; some of the 
cattle were in my pens; they were scattered all around, but were 
all in the North Philadelphia drove-yard. (Copy of bill of sales 
taken from the sales-book produced, which is hereto attached, 
marked Exhibit “ D.’”) 


Cross-examined by counsel for defendant : 


I do not know which of the Blakers was present at the sale. I 
gave the check to one of the Blakers, but don’t remember which. I 
sold cattle for the Blakers for about six months previous to that 

time, off and on. I always received the cattle from the same 
258 man, and he was one of the firm of J. & W. Blaker. I never 

saw any other person have charge of the cattle. All I know 
is that the cattle came from Chicago. I only heard this; don’t know 
of my own knowledge. I think these cattle arrived on Sunday and 
were sold on Monday. The cattle were scattered all over the yard 
because one pen would not hold so many. The cattle were put in 
the pens by the yard-master or head man of the yard. The cattle 
put in the different pens in the yard were put in as cattle of J. 
& W. Blaker. The check drawn in payment of these cattle was 
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drawn in the name of the Blaker firm. It was always drawn so that 
they got the money. 


(Sig.) | S. LEVI. 


259 JAMES CLeMsoN, of the city of Philadelphia, aged about 
fifty-six years, being produced, sworn, and examined on be- 
half of the plaintiff, deposeth as follows: 


I am a dealer in cattle; have been in the business for twenty 
years past. I was dealing at the North Philadelphia stock-yard in 
November, 1877. I sold cattle at that vard on the 12th and 19th of 
November, 1877, for J. & W. Blaker. I have my sales-book present. 
(Book produced.) I made these entries at the time of the sales. [ 
sold on commission for the Blakers. I sold thirty-two head of cattle 
Nov. 12th, 1877, [at] from 4 & ? cts. to 5 & ? ets. per pound ; total 
sales, $2,113.04. This was the market value of the cattle as near as 
I could get for them. I paid this money, less commission, to the 
Blakers. I sold thirty-five head of cattle on the 19th of Nov., 1877. 
Thirty-two of these were on commission; the other three the Blakers 
sold themselves, and I took the sale and gave them the money for 
them. The gross amount of this sale is $2,616.12. The cattle sold at | 
5 € i cts. to 6 & $ cts. per pound. These were the market prices that 

day. 
260 The proceeds of this sale I paid to the Blakers, after de- 
ducting commissions. These cattle were all sold at the North 
Philadelphia drove-yard. 


Cross-examined by counsel for defendant: 


I had been selling for the Blakers for some time before that, but 
can’t say how long. I never knew anybody in those sales but J. & W. 
Blaker. The cattle were in different pens, scattered around through 
the drove-vard ; these cattle were sold in the usual ways. I had 
always sold cattle for the Blakers before. I don’t know where the 
cattle came from, of my own knowledge, but it was generally under- 
stood they came from Chicago. 


(Sig.) JAMES CLEMSON. 


261 At 10 o’clock a. m. met pursuant to adjournment, but no 
witnesses being produced and it being the day fixed for the 
centennial celebration at Valley Forge, the taking of depositions 
herein is, by agreement of counsel, adjourned until Thursday, June 
20th, 1878, at 3 o’lock p. m. 
(Sig.) JAS. H. STEVENSON, Com’r. 


OFFICE OF JAS. H. STEVENSON, 
No. 131 So. 5TH St., PHILADELPHIA, 
THuRSDAY, June 20, 1878. 

At 3 o0’clock p. m. met pursuant to adjournment, both counsel 
being present. 

ABRAHAM Karz, of the city of Philadelphia, about thirty-three 
years of age, being produced, sworn, and examined on behalf of the 
defendant, deposeth as follows: 
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I reside at No. 1215 Mascher street, Philadelphia. I am a cattle 
broker; I transact business at the North Philadelphia drove-yard ; 
I transacted business there from the opening of the yard in October, 

1876, until the present time. I knew Julian and Wade Blaker 
262 from about a month after the opening of the yard till the pres- 

ont time. They were transacting business at the stock-yard— 
dealing in cattle—giving them to drovers to sell on commission and 
selling some of their own cattle. Towards the last they gave out 
most of the cattle to be sold on commission. I am not certain of 
the firm name under which they dealt. I think it was Blaker & 
Bro. I know they were both there. I have bought cattle from both 
of them. I know Paris Myrick. 1 made his acquaintance either 
here in Philadelphia, at the drove-yard, or in Chicago; can’t tell 
which. It is about a year ago or over since I first met him; I don’t 
think it is over a year. 

Question. Did Julian or Wade Blaker make any statement to you 
as to who was their Chicago buyer ? 


Question objected to by Mr. Bispham. 


Answer. Yes, sir; Julian Blaker did; he told me. I’m not posi- 
tive that he mentioned a name—that his partner bought 

263  ~=the cattle at Chicago. I did not know who his partner was at 
that time. I found out afterwards. Ihad an introduction to 

Paris Myrick, I think, at the drove-yard by Julian Blaker. He said, 
This is the man that bought the cattle, or that buys all the cattle, 
or all of our cattle, at Chicago. I am not positive of the. words he 
used. I understood from what he said that Paris Myrick was their 
Chicago buyer. Myrick had horses at the drove-yard at that time 
for sale. I could not tell how long he was there at that time, as I 
was only there once or twice a week—twice a week—Sundays and 
Mondays. I have been there three times a week. I cannot tell how 
often I seen Myrick there. I might have seen him several times 
about that time. I saw him once for certain, probably twice, either 
on different days or on the same day. I have seen him at the 
yard often since. I saw him two or three months ago after the 
failure of the Blakers. I can’t tell for certain whether I saw 

264 him at the drove-yard after the time he had the horses there 
for] until after J. & W. Blaker’s failure in the latter part of 
Nov., 1877. Since their failure I have seen him there several times. 
Question. During the time that J. & W. Blaker were transacting 
business at the North Philadelphi drove-yard did you ever know of 
Paris Myrick exercising any ownership or control over the cattle 


- which were in the hands of the Blakers ? 


Objected to by Mr. Bispham. 


Answer. I never saw Myrick round among the cattle ; — Blakers 
always attended to that ; as far as I know Myrick had nothing to do 
with them here, that I know of. I have been at the U.S. ecattle- 
yard at Chicago a good many times. I never saw Paris Myrick 
there but once. I have only been there once since the Blakers were 
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in business. I think this was after I saw Myrick in Philadelphia, 
but I can’t be positive of this. 

Question. What statement, if any, did Myrick make to you about 
the cattle he bought for J. & W. Blaker? 


Objected to by Mr. Bispham. 


265 Answer. We had a talk about cattle that he bought the 
week before ; he thought they were worth the money he paid 
at Chicago, but according to the prices they brought he must have 
had a hard market at Philadelphia. I can’t tell exactly what 
month or week I was there; it was in the winter time, I think, or 
fall of 1877; it was not quite co!d weather. Iunderstood him to be 
speaking of the cattle that J. & W. Blaker got. I don’t think he 
bought any other cattle except what he bought for them. He did 
not state how he was paid for them. 
Question. Did the Blakers ever recommend you to buy your cat- 
tle through Mr. Myrick ? 


Objected to by Mr. Bispham. 


Answer. No, sir; he asked me what I paid a load for having cat- 
tle bought. I told him fifty cents a head. He said if I wanted a 
load or two a week he wou!d have his man, or his partner, to buy 
them for me and would not charge me any commission. I did not 
know Myrick at that time, and did not know who “his man” was 
until later. 


Cross-examined by counsel for plaintiff: 


266 I have no cattle shipped to me from the West, and don’t 

have any cattle bought there for me at present. I have had 
cattle bought for me in the West and have bought them there my- 
self. I am now selling cattle for another party. I used to sell on 
my own account and for other parties too. I have been making 
my sales of cattle at the North Philadelphia drove-yard since it 
has been opened. I have not been doing a very large business ; no 
business is good now; when I went to the drove-yard I went there 
on business as a general thing—on my own business; I never inter- 
fered with anybody’s else business and I hope I never will; I can’t 
say I was an intimate friend of Paris Myrick. I have never been 
in his company much. I didn’t pay particular attention to his 
business or what he was doing. He might have attended to busi- 
ness at the drove-yard that I knew nothing of. I never paid any 
attention to what he did there. I have known the Blakers since 

about the time the yard was opened. I had no business 
267 connections with them except that I bought cattle of them 

once or twice. I think I bought some of the last cattle they 
had at the yard. I just bought one bullock, I think. I don’t think 
I bought any of the lot they got the previous week. The Blakers 
are not now in the cattle business—that is, not at the drove-yard 
anyhow. 


— 


. 
at Be AEF PB 2 tt ThE Fite” 4T r PRON ES SARS. = — — aa =~" = ehyetn =) +s rr * ees al 4 
i epldnmen TER ate IE ores poked Sen enh cme Hotes he aeons mare aed pacers pe Z > hola Liner miata pasa mp a : Preuss pe pak , ; = ; 
ite attach enn rioenceeabersiveeonerrad summer tin oabereriehipemssnaen neatanene oor moe apm sant esne newer ene = Spcgearns ecg : : Sree 
8 a wenn Oe a Te remem howenee Swe ornaek Pane wey rrwren st gree Pa. Re gta Le AMe a, SPOR AN LOOP De a Ret 


Saran = mane: Se aaee ee wean 


Seer re 


A A tat a angers a ee 


RR AER PS Rr A eR fe RR 


104 THE NORTH PENNSYLVANIA RAILROAD COMPANY Vs. 


Re-examined : 


Question. Did you ever know any one, except J. & W. Blaker, to 
exercise any ownership or control over any cattle handled by them 
at the stock-yard except themselves. 

Objected to by Mr. Bispham. 

Answer. I never paid any attention whether anybody else ever 
attended to them or not. I always saw them give the cattle on 
commission themselves. I saw other people feed them. I have 
heard that others were interested in their cattle, but do not know for 
certain. 


Recross-examined : 


I paid not particular attention to the Blakers’ cattle. I looked 
over them when they camein from Chicago. I was always anxious 
to see what class of cattle came in. I had no business in sell- 

268 ing or buying the Blaker cattle except when I bought from 
them; other persons might have bought or sold for them 


without me knowing of it. 
(Sig.) , ABRAHAM KATZ. 


269 OFFICE oF JAS. H. STEVENSON, 
No. 131 So. 5ruH St., PHILADELPHIA, 
Monpay, July 1st, 1878. 


At 11 o'clock a.m. met pursuant to adjournment; both counsel 
present. No witnesses being produced, the taking of depositions 


herein is adjourned till Tuesday, July 2nd, 1878, at 1 o’clock p. m. 
(Sig.) JAS. H. STEVENSON, Com’r. 


OFFICE OF JAS. H. STEVENSON, 
No. 181 So. dtH Sr., PHILADELPHIA, 
TuEspDAY, July 2d, 1878. 
At 1 o’clock p. m. parties met pursuant to adjournment; both 
counsel present. 


JAMES ANDERSON, of the city of Philadelphia, aged about forty- 
six years, being produced, sworn, and examined on behalf of the 
defendant, deposeth as follows: 


I am cashier of the 2nd National Bank of Philadelphia, at Frank- 
ford. I liveon West Orthodox street, Frankford. I have been such 
cashier for five years. I know J. & W. Blaker. They had an ac- 

count in our bank from Nov. 6th, 1876, until Nov.16th, 1877. 
270 ~=I was at the bank at 8 o’clock a. m. of Nov. 16, 1877. 
Question. Did a check for $13,360, upon your bank, signed 
by J. & W. Blaker, come through the mail that morning ? 

Answer. Yes, sir; about or between 8 and 9 o’clock ; it came in 
the morning’s mail; the check was not paid, as there was not suf- 
ficient money to pay it. We had a telegram from Mr. 5S. C. Case, 
cashier of the Newtown bank. 

Question. To what effect ? 
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Objectéd to by Mr. Bispham on account of irrelevancy and be- 
cause the telegram should be produced. 


Answer. The inquiry was whether the check was good. I replied 
by telegram as follows: “ Not near good.” I do not know the time 
of day the telegram came. I saw two of the Blakers that day later, 
but I think only one of them came into the bank—at least only one 
of them came into my room; the one that did not come into the 

room was, I think, an elder brother; the one that did was 
271 + one of the firm of J. & W. Blaker, but I do not know his 

name. He asked me whether there was a check from 
Newtown. I do notk now that he specified the amount. I told 
him there was; it is probable that I stated the amount, but I am 
not sure. 

Question. What occurred between you and Mr. Blaker at the 
interview ? 


Objected to by Mr. Bispham. 


Answer. We spoke in reference to that check and the difference 
between the amount of it and their balance in bank; the difference 
was between th sum they had in bank, viz., $11,623, and the check 
of $13,360; the difference was in figures, $1,737. He said that if 
he went to Newtown he would be able to collect on the road there a 
sufficient amount of money to make the check good with their 
balance. I objected to receiving the check under those circum- 
stances; then I proposed to them, as they were going to Newtown 
and would be able to make this amount good, that I should give | 
them my draft on Philadelphia for the full amount of their balance 
and they could pay Mr. Case the check in Newtown and get him to 

telegraph me to return the check without protest. They ac- 
272 cepted the proposition and I gave them my draft on the 

National Bank of the Republic for the full amount of their 
balance. I heard nothing from Newtown, and the check went to 
protest and was returned—I mean the J. & W. Blaker check for 
$13,360. I have my draft on the National Bank of the Republic. 


(Draft produced and copy thereof attached hereto, and it is agreed 
by counsel said copy shall be received with the same effect as the 
original (copy marked “Jas. H. Stevenson,” No. 146) subject to the 
objection on the part of Mr. Bispham that the draft is not evidence.) 


I can’t tell which of the Blakers endorsed this draft; they write 
very much alike. I could never distinguish the one brother from 
the other. 


Cross-examined by counsel for plaintiff: 


The check that came to us on Nov. 16, 1877, came from the Ist 
National Bank of Newtown, Pa.; it was accompanied by a letter, 
but I have not the letter with me; it ison file. 


(Sig.) JAS. ANDERSON. 
14—292 
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No other witnesses being prod uced, the taking of depositions herein 
is adjourned till Wednesday, July 3rd, 1878, at 11 o’ciock a. m. 


(Sig.) JAS. H. STEVENSON, Com’r. 
273 OFFICE OF JAS. H. STEVENSON, 


No. 131 So. dtH St., PHILADELPHIA, 
WEDNESDAY, July 3, 1878. 
At 11 o’clock a. m. met pursuant to adjournment; both counsel 
present. 
THoMAS B. SHRIVER of the city of Philadelphia, aged about forty- 
four years, being produced, sworn, and examined on behalf of the 
defendant, deposes as follows: 


Iam a cattle broker and collector of freights on live-stock for the 
Penna. railroad and Philad’a, Wilmington & Baltimore railroad at 


‘Phila. stock-yard, 30th St. above Market street, Philadelphia. 


Question. Are you acquainted with the custom of the delivery of 
live-stock in Philadelphia upon manifests or way-bills ? 

Answer. Yes, sir. 

Question. What is the custom ? 


Objected to by Mr. Bispham. 


Answer. According to our rules and customs we only wish to 
know that the party claiming the stock are the proper parties 
274 named on the manifest. We do not demand a bill of lading 
in one case out of a thousand times. I have not demanded 

over three bills of lading since I have been in the business. 

I have been in the business for seven years. On reflection, I might 
have collected a dozen bills of lading during that time. I can’t re- 
member the cases in which the bills were demanded, but I demanded 
them because I did not know the parties to whom the stock was 
consigned. 

Question. Is there any necessity in the live-stock business for the 
prompt or immediate delivery of the stock ? 


Objected to by Mr. Bispham. 


Answer. Yes, sir; market is held on a certain day or days in the 
week. ‘The party wishes to sell his stock as soon as it arrives or as 
soon as they possibly can to save expenses. The main market days 
are Saturdays and Mondays. The main quantity of cattle for Satur- 

day’s market comes to uson Thursday and Friday nights, and 
275 the main quantity of cattle for Monday’s market comes at the 

same time, and some more on Saturday and Sunday. (Joint 
way-bills marked Jas. H. Stevenson, Nos. 87 to 98, inclusive, shown 
to witness, being for cattle shipped to P. Myrick, notify J. W. Blaker 
or J. & W. Blaker.) 

Question. If such way-bills came to vour yard how would you 
deliver the cattle called for and to whom? 


Objected to by Mr. Bispham. 
Answer. I should deliver them to J. & W. Blaker, they paying all 
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freights and charges against said cattle showing on the manifest 
and any other charges we might have against them for feed and 
yardage (joint way-bills marked “Jas. H. Stevenson,” Nos. 99 to 111, 
inclusive, shown witness being for cattle shipped to Paris Myrick). 
Question. When cattle, on previous shipments to Paris Myrick— 
notify J. & W. Blaker or Paris Myrick, ac. of J. & W. Blaker—during 
several months, had been delivered to J. & W. Blaker, what 
276 would you have done with the cattle mentioned in those 
manifests, J. & W. Blaker being on hand to receive those 
cattle in the absence of Paris Mvrick ? 


Objected to by Mr. Bispham. 


I would have treated the cattle by manifest as Myrick’s, but should 
have delivered them to Blaker had he claimed them on ac. of pre- 
vious lots coming from Myrick to him, and should have taken the 
chances that I was making a correct delivery. 


Cross-examined by counsel for plaintiff: 


My official position is treasurer of the Philadelphia stock-yard, 
and have been such for seven years—ever since the stock-yard 
started. J am also a cattle broker, being one of the firm of Martin 
Fuller & Co. 

I have an office as treasurer at the stock-yard. I have had a large 
experience in the business, for I am out at the stock-yard every day 
nearly; as a general rule, am pretty well occupied by my busi- 

ness. 
277 Q. Have you with you any of the manifests or way-bills 
you receive at the Philadelphia stock-yard ? 

Answer. No, sir. 

Question. J understand you to say that in making delivery of live- 
stock you only take care to deliver to the party mentioned in the 
manifest, and make no inquiries whatever as to whether there are 
any bills of lading outstanding in the hands of any one else; is that 
so? 

Answer. When we know the parties we ask no questions. 

Question. Then whether you would deliver without asking for a 
bill of lading would depend on your personal acquaintance with 
the parties calling for the cattle ? : 

Answer. Personal acquaintance or their giving me proper refer- 
ence; being satisfied I would deliver—of course I would have to be 
satisfied myself. . 

Question. If you knew the party calling for the cattle you wouldn’t 
require a reference? 

Answer. No, sir. 7 
278 Question. Then I understand you to say that in case the 
parties calling for the cattle are known to you, or they fur- 
nish your with satisfactory reference, you would take the risk of de- 
livering cattle without asking for any further vouchers? 

Answer. I should deliver the cattle, they paying all charges 

against them. 
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Question. In these cases of which you have spoken in your ex- 
amination-in-chief of requiring the bills of lading to be produced, 
I understand you to say that you were not willing to take the re- 
sponsibility of making a delivery without the production of the bill 
of lading because the parties were not known to you or could not 
furnish satisfactory references; is that so? 

Answer. Yes. 

Question. Suppose two parties’ names appear upon the manifest, 
to which of them would you deliver the cattle ? 

Answer. You’ll have to show me a manifest and then [’ll answer 

the question. ° 
279 Question. Suppose the name of one party appears as the 
consignee’s or owner’s name In the same manner as the name 
of P. Myrick appears in the Exhibit No. 37, and underneath is a 
direction to notify another party similar to the direction notify J. 
W. Blaker in this exhibit; to which of these parties would you de- 
liver the cattle? 

Answer. (Looking at the way-bill or exhibit spoken of.) If bill or 
Exhibit No. 87 should come to me—P. Myrick, notify J. W. Blaker— 
I should deliver to Blaker if he were present. 

Question. Then I understand you to say that you would not pay 
any attention to the fact that, although you delivered to Blaker, P. 
Myrick appeared on the manifest as the owner or consignee; is that 
so? 
Answer. If the manifest distinctly says, under the printed column 
of consignee’s or owner’s name, “ P. Myrick, notify J. W. Blaker,” I 

should consider it a proper delivery of the stock to either 
280 Myrick or Blaker, as it evidently shows on the manifest that 
Blaker was present to receive the stock. 

Question. Point out to me upon this manifest anything that shows 
that Blaker was present to receive the stock ? 

Answer. Printed paper can’t show the personal presence of any 
one. Printed paper can’t show that thing. 

Question. Then, were you not incorrect in saying that it evidently 
showed on the manifest that Blaker was present to receive the stock? 

Answer. That is incorrect; I mean to say that if Blaker was 
present I would deliver to him. 

Question. Is not the business of delivering cattle at the stock-yard 
very loosely conducted ? 

Answer. Yes; very. 


Re-examined by counsel for defendant : 


Q. I understand you to say that you must be satisfied that the. 


person named in the manifest is the person that applies for 
281 the stock, or his authorized agent? 
Answer. Yes, sir. 
Question. You are in receipt of cattle from all points in the West? 
Answer. Yes, sir. We receive about 125,000 cattle at our yard 


annually. We may not receive so many this year. 


Question. Is your custom with regard to the delivery of cattle 


‘ 
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know- to those dealing at your yard, and is it, so far as you know, 
generally acquiesced in? 
Answer. Yes, sir; it is. 


(Sig) THOS. B. SHRIVER. 


282 ALFRED M. Futter, of the city of Philadelphia, aged about 
forty-five years, being produced, sworn and examined on be- 
half of the defendant, deposes as follows: 


I am superintendant of the Jersey City stock-yards, at Jersey City, 
and a member of the firm of Martin, Fuller & Co. We receive from 
6,000 to 7,000 cattle weekly at the yards. I am acquainted with 
the custom of delivering cattle that are manifested to that yard. 

Question. State what that custom is. 


Objected to by Mr. Bispham. 


Answer. We have three sale days a week, Monday, Wednesday, 
and Friday. The cattle for Monday come in generally on Sunday 
evening, those for Wednesday come in on Tuesday evening and 
those for Friday come in on Thursday evening. We deliver those 
cattle according to manifest. 

Q. Do yon wait for, ask for, or require any bills of lading before . 
they are delivered ? 


Objected to by Mr. Bispham. 


283 Answer, Not unless it is attached to the manifest. Weare 
governed by the manifest. 
Question. I understand you to say that unless the bill of lading 
is attached to the manifest or noted upon it, you do not require its 
production and delivery ? } 


Mr. Bispham objects to that question—I1st, because a custom of 
the New Jersey stock-vards is not evidence; and, 2nd, because the 
witness hassaid nothing about the bill of lading being noted on the 
manifest. 


Answer. Yes, sir; sometimes when no manifest has arrived with 
the cattle we do deliver upon the bill of lading, when the party 
asks for it, taking the responsibility as to the freight and charges. 
I would not take such responsibility if I did not know the man. We 
receive cattle at the New Jersey stock-yards from all parts of the 
West and South, too. 

Question. Is your custom with reference to the delivery of 
284 cattle known to those dealing at your yard, and is it gener- 
ally acquiesced in? 


Objected to by Mr. Bispham. 


Answer. Yes, sir. 
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Cross-examined by counsel for plaintiff without waiver of ob- 
jection: 


Question. Would you deliver cattle which had been accompanied 
by a manifest without requiring the production of a bill of lading 
in cases in which the party calling for the cattle was not known to 
you? 

Answer. I would be governed by the manifest. I[’d ask for no 
bill of lading. Id want ‘the party to whom the cattle were consigned 
to be identified if I did not know him. 

Question. Then I understand you to say that all you would re- 
quire would be that the party named in the manifest should call 
for the cattle and pay the charges. Is that so? 

Answer. Yes; unless I was notified that there was a bill of lading 
following them. 

“Q. You know, do you not, that bills of lading are usually 
235 given by railroads on shipments of cattle? 

Answer. The shipper gets what I call a manifest or paper 
with certain conditions on it releasing the railroad. I mean a con- 
tract limiting the lability of the railroad. 

Question. [ understand you to say that you would deliver cattle 
without requiring the production of the release bill that the shipper 

ets? 
‘ Answer. We would. We would not require the production of it ; 
they often bring it to us, but we pay no attention to it. 

Question. What would you call a paper such as that marked Ex- 
hibit No. 87? 

Answer. I’d call thata manifest or freight bill. We are governed 
by that; that is the paper we rely upon. If this bill is presented 
and the man is identified we give him up his stock, provided he 
pays the charges and we have not been notified that there is any- 
thing against ‘them, a draft or anything. 

Question. Don’t you know, without being specially noti- 
286 fied in every case, that the shipper has received what you call 

a release bill or manifest ? 

Answer. That’s the supposition. I can’t say positively that he 
does ; it is a receipt containing a release to the company. 

Question. Then I understand you to say that although you may 
suppose that such-a document has been issued and is outstanding 
you do not ordinarily require its production ? 

Answer. Yes, sir; that is so. 

Question. Look at joint way-bill No. 110 and state to whom you 
would have delivered the cattle called for in it. 

Answer. I would have delivered them to Paris Myrick. I have 
been connected with the New Jersey stock-yard for about five years. 
We get cattle from the Erie railroad, Penna. railroad, Midland rail- 
road, and New Jersey Central, and sometimes from the New York 
Central. 
(Sig.) A. M. FULLER. 
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287 No other witness being produced, the taking of depositions 
herein is adjourned till Friday, July 5th, 1878, at 1 o’clock 

p. m. 
(Sig.) JAS. H. STEVENSON, Com’r. 


288 | And thereupon the learned judge charged the jury as fol- 
OWS: 


GENTLEMEN OF THE Jury: After having heard the evidence in 
this cause and listened to the suggestions of the defendant’s counsel, 
I am satisfied that the plaintiff upon the facts as presented by both 
sides is entitled to vour verdict for the amount of his claim. In 
the view of the law at present adopted, this is the result which I 
have reached. Legal questions have been raised of importance, the 
consideration of which is reserved, and if the court shall hereafter 
be of opinion that the defendant’s view of the law is correct, the 
court may enter judgment in his favor notwithstanding the verdict. 


289 And thereupon the counsel for the said defendant, did 

then and there except to the aforesaid charge and opinion 
of the said court; and inasmuch as the said charge and opinion so 
excepted to do not appear upon the record, the said counsel for the 
said defendant did then.and there tender this bill of exceptions to 
the opinion of the said court, and requested the seal of the judge 
aforesaid should be put to the same, according to the form of the 
statute in such case made and provided. And thereupon the afore- 
said judge, at the request of the said counsel for the defendant, did 
put his seal to this bill of exceptions, pursuant to the aforesaid 
statute in such case made and provided, this 16th day of July, A. D. 


1884. . 
WM. BUTLER. [t.s.] 


290 (Endorsed :) No. 36. April sess., 1883. C.C.of U.S. The 
Commercial National Bank of Chicago vs. The North Penna. 
Railroad Co. Bill of exceptions. Filed July 16, 1884. 


291 In the Circuit Court of the United States in and for the 
Eastern District of Pennsylvania, in the Third Circuit. 
April Sess., 1883. 


THE CoMMERCIAL NATIONAL BANK OF CHICAGO, a Corpora- } 
tion Located and Carrying on Business in the State of 


Illinois, 
US. > No. 36. 
THE NortH PENNSYLVANIA RAILROAD COMPANY, a Cor- 
poration Located and Carrying on Business in the State of 
Pennsylvania. 


Know all men by these presents that we, The North Pennsylvania 
Railroad Company and The Philadelphia Trust, Safe Deposit and 
Insurance Company are held aud firmly bound unto the Commer- 
cial National Bank of Chicago in the full and just sum of fifty-five 
thousand dollars, to be paid to the said The Commercial National 
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Bank of Chieago, their certain attorney, executors, administrators, 
or assigns; to which payment, we!l and truly to be made, we bind 
ourselves, our successors, heirs, executors, and administrators, Jointly 
and severally, by these presents. 

Sealed with our seals and dated this first day of July, A. D. 1884. 


Whereas lately, at a term of the circuit court of the United States 
in and for the eastern district of Pennsylvania, in the third circuit, 
in a suit depending in said court between The Commercial National 


Bank of Chicago and The North Pennsylvania Railroad Company, 


entitled as above. judgment was rendered against the said defend- 
ants, and the said defendants having obtained a writ of error and 
filed a copy thereof in the clerk’s office of the said court to reverse 

the judgment in the aforesaid suit, and a citation directed 
292 tothe said The Commercial National Bank of Chicago, citing 

and admonishing them to be and appear at a Supreme Court 
of the United States to be holden at Washington the second Monday 
of October next ensuing : 

Now the condition of the above obligation is such that if the said 
the North Pennsylvania Railroad Company shall prosecute said 
writ of error to effect and answer all damages and costs if they fail 
to make their plea good, then the above obligation to be void; else 
to remain in full force and virtue. 

Witness the seal of the company: 

F. A. COMLY, President. | [SEAL. | 

Attest : J. A. WISE, Secretary. 

THE PHILADELPHIA TRUST, SAFE DEPOSIT 
AND INSURANCE COMPANY. 
J. L. ERRINGER, Pres. [SEAL. ] 
Attest: W. L. DU BOIS, Secretary. | 


Sealed and delivered in presence of— 


Approved : 
WM. BUTLER, Judge. 


[Endorsed:] No. 36. April sess., 1883. Circuit court United 
States. ‘The Commercial National Bank of Chicago vs. The North 
Pennsylvania Railroad Company. Bond sur writ of error. Filed 
July 1, 1884. 


293 UNITED STATES OF AMERICA, il 
Eastern District of Pennsylvania 


I, Samuel Bell, clerk of the circuit court of the United States of 
America for the eastern district of Pennsylvania, in the third circuit, 
do hereby certify the foregoing to be a true and faithful copy of the 
original pleas and proceedings in the case of The Commercial 
National Bank of Chicago vs. The North Pennsylvania R. R. Co., 
No. 36, April sess., 1883, on fileand now remaining among therecords 
of the said court in my office. 
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In testimony whereof I have hereunto subscribed my name and 
affixed the seal of the said court, at Philadelphia, this twenty-eighth 
day of July, in the year of our Lord one thousand eight hundred 
and eighty-four, and of the Independence of these United States the 
one hundred and ninth. | 

[Seal U. S. Cireuit Court, E. D. Pennsylvania. ] 
SAMUEL BELL, 
Clerk of C. C. 


Endorsed on cover: E. Pennsylvania C. C. U.S. No. 292. The 
North Pennsylvania Railroad Company, eros in error, vs. The 
Commercial National Bank of Chicago. Filed 12th September, 1884. 
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Supreme Court of the United States. 


The North Pennsylvania Railroad ‘ 
Company, Plaintiff in Error, 


October Term, 1887. 
VS. a 3 
No. 33. 
The Commercial National Bank of 

Chicago, Defendant in Error.  } 


BRIEF FOR THE PLAINTIFF IN ERROR. 


STATEMENT OF THE CASE. 


The North Pennsylvania Railroad Company, plaintiff in 
error, is a corporation of the State of Pennsylvania, its line 
extending from Bethlehem, Lehigh county, to Philadelphia, 
both in the State of Pennsylvania, a distance.of fifty-five miles. - 
Said company is a common carrier of passengers and of ordi- 
nary freight, including live stock. 

In November, 1877, and for some time previous, Paris 
Myrick had been buying beef cattle in Chicago and sending 
them on the Michigan Central Railroad and several other 
roads to Philadelphia, where they were delivered to the 
North Philadelphia Butchers’ and Drovers’ Live Stock Yard 
Association. The Stock Yard Association is a corporation 
existing under the laws of Pennsylvania, with no connection 
with the North Pennsylvania Railroad Company except the 
physical connection of railroad tracks from the railroad into 
the Stock Yard Association’s cattle yards. 

The route used was made up of four distinct railroad com- 
panies and the Stock Yard Company, neither of which had any 
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connection with the other except the physical connection of 
' tracks which enables cars to pass from one company’s road to 
the next in order, until the delivery of the cars and of the 
cattle contained in them to the last company in order, not the 
North Pennsylvania Railroad Company, but to the North 
Philadelphia Stock Yard Company. 

The route used by Myrick consisted of the Michigan Cen- 
tral Railroad Company, the Erie Railway Company, the Lehigh 
Valley Railroad Company, the North Pennsylvania Railroad 
Company, and lastly, the North Philadelphia Butchers’ and 
Drovers’ Live Stock Yard Association. The cattle were trans- 
shipped twice en route from Chicago to Philadelphia, for rest, 
food, and water, the last time at Waverly, New York, where 
they came into the custody of the Lehigh Valley Railroad 
Company. At each transshipment new way-bills were issued, 
which contained the only notice received by the North Penn- 
sylvania Railroad Company of the ownership of the cattle. 

Each company collected its own freight and charges from 
the next, the North Pennsylvania Railroad Company collect- 
ing its freight and charges (for an allowance of sixty-four miles 
upon the total mileage), with the freight and charges of all the 
preceding companies, from the Stock Yard Association, which 
delivered the cattle. 

These cattle were usually addressed, “ Consigned to order 
of Paris Myrick, notify J. & W. Blaker, Philadelphia, Pennsyl- 
vania.” 

The testimony shows that Myrick was the Chicago buyer 
and agent of J. & W. Blaker, who were the real parties to the 
transactions and the owners of the cattle. 

Upon making the shipments of cattle, Myrick made drafts 
on J. & W. Blaker through the Commercial National Bank of 
Chicago, and endorsed receipts of the Michigan Central Rail- 
road Company for the cattle in blank, and left the receipts 
with the bank as security for the drafts. These drafts were 
sent for collection to the First National Bank of Newtown, 
doing business at Newtown, Bucks county, Pennsylvania, the 
home of W. Blaker, and where J. & W. Blaker paid them. 
Newtown is an interior town, twenty miles from Philadelphia, 
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and not upon any through line of railroad. When the drafts 
were paid the proceeds were sent to the Commercial National 
Bank of Chicago through New York, a city still farther away 
from Chicago than Newtown or Philadelphia. 

This manner of dealing was entirely out of and beyond any 
customary mode of drawing drafts for property shipped to 
Philadelphia, and tending of itself to prove that the Commer- 
cial National National Bank of Chicago was depending for its 
payment not upon the receipts for the cattle, but upon J. & 
W. Blaker personally, upon whom they were so drawn. 

The receipts contain a clause stating that they might be 
exchanged for a through bill of lading, but no one of them 
was ever so exchanged. 

The cattle were usually shipped on Wednesdays, and arrived 
at Philadelphia on Sunday mornings, when they were imme- 
diately transferred in the cars as they arrived, to the Stock 
Yard Association. Henry Bennett, a person employed by 
J. & W. Blaker, was put in charge of each shipment of 
cattle. 

The North Philadelphia Butchers’ and Drovers’ Live Stock 
Yard Association is a distinct company whose business it was 
to receive live stock arriving at Philadelphia via the North | 
Pennsylvania Railroad Company, to feed and care for them 
and to deliver them to the proper parties, &c. This was in 
the daily course of business. | 

The various shipments of cattle for months previous to the 
two shipments now in question were received by the Stock. 
Yard Association, who notified J. & W. Blaker of their arrival 
and delivered the cattle to them, neither Myrick nor the Com- 
mercial Bank of Chicago or its agent, ever appearing to exam- 
ine them; and they were so delivered without production of 
the receipts of the Michigan Central Railroad Company, given, 
as afterwards appeared, at the times of shipment. 

That the drafts previous to the two hereafter mentioned 
were paid in due course, always after the delivery of the cattle 
to J. & W. Blaker, with the money realized by the sale of the 
cattle (see Record, page 77), and were reported as so paid 
in from ten to fourteen days after the shipments. 
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Neither the Stock Yard Association nor the North Penn- 
sylvania Railroad Company were ever informed that money 
had been raised on these shipments, nor was either company 
ever furnished with any carriers’ receipts or other vouchers. 

None of the freights were paid in advance, and there was no 
undertaking on the part of the North Pennsylvania Railroad 
Company, the defendant below, to carry these several ship- 
ments of cattle, unless such undertaking is to be inferred 
from the fact that that company was one of the five companies 
which composed the route from Chicago to Philadelphia, and 
the fact that receipts were given at Chicago like the ones 
hereinafter set forth. 

The foregoing history brings us to the shipments of cattle 
now in question, viz.: those of the 7th and 14th of November, 
1877. On the 7th of November, 1877, Paris Myrick, acting as 
the Chicago buyer and agent of J. & W. Blaker, shipped at 
Chicago on cars of Michigan Central Railroad Company two 
hundred and two head of cattle, and as in previous shipments 
taking a receipt therefor in the following words and figures :— 


MICHIGAN CENTRAL RAILROAD COMPANY, 
CuicaGco Station, November 7th, 1877. 


Received from Paris Myrick, in apparent good order, con- 
signed order Paris Myrick. Notify J. & W. Blaker, Philadel- 
phia, Pennsylvania. 

Articles Weight or Measure. 
Two hundred & two (202) Cattle 240,000. 

Advanced charges $12. Marked and described as above. 
(Contents and value otherwise unknown) for transportation by 
the Michigan Central Railroad Company to the warehouse at 


NoticE:—See rules of transportation on the back hereof. 
Use separate receipts for each consignment. 
WILLIAM GROGAN, 
Agen. 
B. 
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“This Company will not hold itself responsible for the ac- 
curacy of these weights as between buyer and seller, the ap- 
proximate weight having been ascertained by track scales, 
which is sufficiently accurate for freighting purposes, but may 
not be strictly correct as between buyer and seller. This re- 
ceipt can be exchanged for a through bill of lading.” On the 
back of the receipt was printed a notice. (See transcript of. 
record, pages g and 10, part of which is as follows) :— 

“Goods or property consigned to any place off the Com- 
pany’s line of road or to any point or place beyond its 
termini will be sent forward by a carrier or freightman, when 
there are such, in the usual manner, the Company acting for 
the purpose of delivering to such carrier as the agent of the 
consignor or consignee, and not as carriers. The Company 
will not be liable or responsible for any loss, damage, or injury 
to the property after the same shall have been sent from any 
warehouse or sta.ion of the Company.” 

(Endorsed.) Paris Myrick. 

(Erased). ‘‘ Cattle within named were delivered to North 
Philadelphia Stock Yards.” : 

Following this on the back of the receipt is the endorse- 
ment in blank, “ Paris Myrick.” 

On the 14th of November another shipment was made of two 
hundred and two head of beef cattle in precisely the same way. 

That on these two shipments of November 7th and No- 
vember 14th, 1877, Myrick drew on J. & W. Blaker as before, 
for money equivalent to the price of the shipment in favor of 
the Commercial National Bank of Chicago, plaintiff below, 
and delivered to the bank, the railroad receipts for the cattle 
which are above set forth. 

That the plaintiff in error received the shipments of cattle 
on cars at Bethlehem, the northern end of its line, and carried 
them over its line to the North Philadelphia Butchers’ and 
Drovers’ Live Stock Yard Association, usually four days after 
their shipment from Chicago, whereupon the Stock Yard 
Company notified J. & W. Blaker of their arrival, and de- 
livered the cattle to them without the production of the trans- 
portation receipt given by the Michigan Central Railroad 
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Company, according to their invariable custom, and without 
any knowledge or information of any outstanding claim or 
pretension with regard to said cattle. 

That the draft drawn in regard to the shipment of Novem- 
ber 7th, 1877, did not arrive at Newtown, Bucks county, Pa., 
for acceptance or payment until on or after the nineteenth day of 
the same month. That in the usual necessary course of busi- 
ness the cattle had been delivered to the Stock Yard Associa- 
tion on the 11th of November, 1877, and that company de- 
livered them to J. & W. Blaker, just as it had all the prior 
shipments. 

Of the thirteen cars containing this shipment of two hun- 
dred and two cattle, nine were consigned by the way-bills ac- 
companying them to P. Myrick, or P. Myerick, notify J. & W. 
Blaker, three cars to P. Myerick or Paris Myerick, notify J. & 
W. Blaker, and one car to Paris Myrick, Ac. J. & W. Blaker. 
From these way-bills (see transcript of record, pages 42 and 
49) it distinctly appears that one of the cars containing this 
shipment was made upon the account of J. & W. Blaker to 
whom the shipment was delivered. , 

That in the usual and necessary course of business in the 
handling of live cattle, the shipment of the 7th instant was 
handed over to J. & W. Blaker, who were named in the origi- 
nal receipt of the Michigan Central Railroad Company as the 
persons to be notified of its arrival. 

That the draft drawn in regard to the shipment of Novem- 
ber 14th, 1877, did not arrive at Newtown, Bucks county, 
until the afternoon of the 20th, or the morning of the 21st of 
November, 1877, two or three days after the delivery of the 
cattle, in the necessary and usual course of business to the 
Drove Yard Company, and by which company they were 
delivered to J. & W. Blaker, named as before in the original 
receipt as the persons to be notified of its arrival. 

The way-bills accompanying this shipment were for twelve 
cars of cattle, all consigned to Paris Myrick, P. Myerick, 
Paris Myerick, or Paris & Myerick, and each one was for the 
account of J. & W. Blaker, and from them it distinctly appears 
that the cattle were for the account of J. & W. Blaker, to 
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whom they were turned over not by the North Pennsylvania 
Railroad Company, but by the Drove Yard Company. 

That J. & W. Blaker did-not accept or pay the drafts drawn 
upon them on these two occasions, and the bank sues to 
recover their amount from the railroad company. 

Upon the trial in the Circuit Court the Honorable Judge in- 
structed the jury that these receipts were, in law, contracts of 
the defendant below, to carry the cattle to Philadelphia, and 
there to deliver them to the order of Paris Myrick, and that as 
they had. been delivered without Myrick’s order, the jury 
must find for the plaintiff below. This writ of error is brought 
to review that decision. 


ASSIGNMENTS OF ERROR. 


I. 


That the learned court erred in charging the jury, as ap- 
pears in the record folio 7 in the words and figures following : 
“ That the plaintiff, upon the facts as presented by both 
sides, is entitled to your verdict for the amount of this claim.” 


IT. 
That the learned court erred in not charging the jury— 


That the actual duty of the railroad company (defendant 
below) as carrier was completed by the delivery of the cattle 
to the Butchers’ and Drovers’ Live Stock Yard Association, 
which was the independent and necessary bailee of the cattle, 
for the benefit of whom it might concern, and that the rail- 
road company was not responsible for a misdelivery, if any 
there was, by the Stock Yard Association. 


- OTT, 


That the learned judge erred in not charging the jury that 
- the words “ Notify J. & W. Blaker,” as they appeared in the 
original receipts given by the Michigan Central Railroad 
Company, and in the absence of instructions to.the contrary, 
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justified the North Pennsylvania Railroad Company in deliver- 
ing the cattie to J. & W. Blaker, who actually received them. 
from the Stock Yard Association. 


IV. 


That the learned judge erred in not charging the jury that 
the words “ Notify J. & W. Blaker,” as they appeared in the 
way-bills, of twelve cars of cattle shipped from Chicago, No- 
vember 7th, 1877, in the absence of instructions to the con- 
trary, justified delivery of the cattle _ & W. Blaker, who 
actually received them. 


V. 


' That the learned judge erred in not charging the jury 
that the words “ Ac. J. & W. Blaker,” as they appeared in 
the way-bill of one car of cattle shipped on the 7th of No- 
vember, 1877, and in the way-bills of twelve cars of cattle 
shipped on the 14th of November, 1877, and comprising the 
total shipment of that date, in the absence of instructions to 
the contrary, justified the delivery of the cattle to J. & W. 
Blaker. 
VI. 

That the learned court erred in not charging the jury that 
the failure of the Commercial National Bank of Chicago to 
obtain a through bill of lading from Chicago to Philadelphia 
in exchange for the receipts given by the Michigan Central 
Railroad Company, which provided for such bill of lading in 
these words contained in said receipt, “ This receipt can be 
exchanged for a through bill of lading ” (record, page 9), was 
such negligence on the part of said bank as to preclude a re- 
covery in the absence of any evidence showing notice to the 
railroad company, defendant below, 


VIL. 


That the learned court erred in not charging the jury that 
the North Pennsylvania Railroad Company, defendant below, 
having delivered the cattle to the Butchers’ and Drovers’ Live 
Stock Yard Association, the next bailee in order, and beyond 
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and off its own line of railroad, was not responsible for the 
delivery of the cattle under the terms of the receipts given by 
the Michigan Central Railroad Company, which is as follows :— 

Goods or property consigned to any place off the Com- ° 
pany’s line of road or to any point or place beyond its termini. 
will be sent forward by a carrier or freightman, when there: 
are such, in the usual manner, the Company acting for the 
purpose of delivery to such carrier as the agents of the con- 
signor or consignee and not as carriers. The Company will 
not be liable or responsible for any loss, damage, or injury to 
the property after the same shall have been sent from any 
warehouse or station of the Company. 


VIII. 


That the learned court erred in not charging the jury that 
if the words “ Notify J. & W. Blaker” in the original receipts 
did not in the absence of instructions justify the delivery of 
the cattle to them as matter of law, then it was a question for 
the jury to say, considering the nature of the cargo and the 
necessity for its immediate delivery to somebody, whether or 
not it was the exercise of reasonable diligence to deliver the 
cattle to them. 

ioe IX. 

That the learned court erred in not charging the jury that 
if the words “ Notify J. & W. Blaker” as they appeared in the 
way-bills of twelve cars of cattle shipped from Chicago on 
November 7th, 1877, in the absence of instructions to the con- 
trary, did not as matter of law justify the delivery of the 
cattle to them, then it was a question of fact for the jury to 
say whether or not the cattle were properly delivered. 


X. 


That the learned Court erred in not charging the jury that, 
if the words “Ac. J. & W. Blaker,” as they appeared in the 
way-bills of one car of cattle shipped from Chicago on 
November 7th, 1877, and of twelve cars of cattle shipped on 
the 14th of November, 1877, and comprising the whole 
shipment of the last date, in the absence of instructions to the 
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contrary, did not justify the delivery of the cattle to J. & W. 
Blaker, as matter of law, then it was a question for the jury 
to say whether or not it was the exercise of reasonable dili- 
' gence to deliver the cattle to them, under the facts as they 


actually existed. 
XI. ° 


That the learned court erred in not holding that it was a 
question to be submitted to the jury in connection with 
Myrick’s relations to J. & W. Blaker, the previous course of 
business on precisely similar way-bills and the nature of the 
cargoes, to say whether the plaintiff had not waived the pro- 
duction of the original carriers’ receipt or of any order in 
writmg by Myrick, and whether under the circumstances the 
delivery of the cattle to J. & W. Blaker was justified, by 
whosoever delivered them. 


XII. 


That the learned court erred in not charging the jury :— 
That the original receipts for the cattle given by the Michi- 
gan Central Railroad Company to Myrick and by him assigned 


to the Commercial National Bank of Chicago, were not bills: 


of lading for any purpose beyond a delivery to the next car- 
rier, and that the North Pennsylvania Railroad Company 
(defendant below) took the cattle entirely unaffected by any 
agreement between Myrick and the bank (plaintiff below), and 
the bank having failed to procure the through bills of lading 
it was entitled to according to the terms of the receipts, and 
in the absence of any notice except what appeared in the way- 
bills, the railroad company was justified under the facts testi- 
fied to in delivering the cattle to J. & W. Blaker. 


XITI. 


That the learned court erred in not charging the jury :— 

That under the state of facts detailed in the twelfth assign- 
ment of error it was clearly a question of fact for the jury to 
determine whether the railroad company was justified in de- 
livering the cattle to J. & W. Blaker. 


: 
i 
! 
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XIV. 


‘L nat the learned court erred in instructing the jury :-— 

“That the plaintiff upon the facts as presented by both 
sides, is entitled to your verdict for the amount of its claim,” 
viz.,the amount of the drafts of Paris Myrick on J. & W. 
Blaker of November 7th and 14th, 1877, with interest upon 
them to date, when the court should have instructed the jury 
that in an action of trover, the damages must be limited to 
the fair market value of the cattle, less freight, Live Stock 
Yard charges up to delivery, and the commissions for selling 
the cattle. 


ARGUMENT. 


We present to the court the following propositions :— 


First.—That the learned court erred in charging the jury 
that the plaintiff below was entitled to a verdict for the 
amount of its claim. 

Under this we shall consider the first, second, third, fourth, 
sixth, seventh, and twelfth specifications of error. 


Second.—That the learned court erred in not charging the 
jury that it was a question for the jury to determine whether 
or not the delivery of the cattle to J. & W. Blaker showed 
under the circumstances the exercise of reasonable diligence 
and justifiable action by the railroad company, defendant be- 
low, or the Stock Yard Association. 

Under this head we shall consider the eighth, ninth, tenth, 
eleventh, and thirteenth specifications of error. 


Third.—That the learned court erred in not charging the 
jury that the words “Ac. J. & W. Blaker,” as they appeared 
in the way-bill of one car of cattle shipped on the 7th of 
November, 1877, and in the way-bills of twelve cars of cattle 
shipped on the 14th of November, 1877, and comprising the 
total shipment of that date, in the absence of instructions to 
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the contrary justified the delivery of the cattle to J. & W. 
Blaker. 

Under this head we shall discuss the fifth specification of 
error. 


Fourth.—That the learned court erred in not charging the 
jury that in any event the damages should be restricted to the 
fair market value of the cattle less freight charges and com- 
missions for their sale, and under this head we shall consider 
the fourteenth specification of error. 


I. 


As to our first proposition we submit that the receipts issued 
to Myrick by the Michigan Central Railroad Company were 
not bills of lading at common law, and when they were issued 
there was no statute in Illinois giving such receipts the effect 
of bills of lading. (See Statute of Illinois, of July 1, page 1884, 
section 96, ch. 114; Rev. State III.,878.) These receipts were 
exchangeable for through bills of lading, each one having 
these words upon its face: 

“This receipt can be exchanged for a through bill of lad- 
ing.” : | 

The receipts issued were like those referred to in People’s 
Bank vs. Gayley, 92 Penna. St. R., 51, which were held not to 
be warehouse receipts such as were contemplated by the act 
of Assembly of Pennsylvania, of September 24th, 1866. 

Had bills of lading been so issued by the proper officer of 
the Michigan Central Railroad Company that company would 
have notified the other companies forming the line, of the out- 
standing bills and sent copies of the bills of lading, and the 
company last in the chain would have required the production 
of the bills duly endorsed before the cattle were delivered, but 
receiving such way-bills as were received how could the 
North Pennsylvania Railroad Company even guess at the ex- 
istence of outstanding bills of lading ? 

The cattle were transshipped twice en-route from Chicago to 
Philadelphia for rest, food, and water, the last time at Wa- 
verly, New York, where they came into the custody of the 
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‘Lehigh Valley Railroad Company. At each transshipment new 
way-bills were issued, which contained the only notice received 
by the North Pennsylvania Railroad Company of the owner- 
ship of the cattle. 

We shall argue hereafter that way-bills for part oP the first 
and the whole of the last shipment of cattle, on their faces 
justified their delivery to J. & W. Blaker, but even if the 
receipts issued were in some aspects equivalent to bills of 
lading, that they conferred title and constructive possession 
during the transit for which they were issued, and not more. 

A master of a vessel has no right to issue bills of lading 
for goods not received. 

Brooke vs. Erie Railroad Company, 41 Leg. Int., page 204; 
and Judge Hare, of Common Pleas, No. 2, of Philadelphia, 
there said that the powers of a shipping clerk of a railroad 
were not so large as those of a captain of a ship. 

In this case the shipping clerk was authorized to issue re~ 
ceipts for goods received, but not to issue bills of lading, 
which were exchangeable for said receipts upon application 
to a higher authority. That is the fair inference from the 
words of the receipt referring to such exchange. It was held 
in Ill. Cent. R. R. Co. zs. Frankenberg, 54 Ill., 88, that if a 
shipper takes a receipt from the carrier with conditions limit- 
ing the liability of the carrier in such a way as it is competent 
for him to do, it becomes his contract as fully as if he had 
signed it. The plaintiff below having the receipt in its pos- 
session is bound by its terms, and has no right to the benefits 
of a through bill of lading without having applied for and 
received one. 

A decision has been rendered by this court upon these 
identical receipts in Myrick vs. Michigan Central Railroad Co., 
107 U. S. R., page 102, that they imposed no obligation 
upon the Michigan Central Railroad Company beyond deliv- 
ery to the next carrier, and it follows logically from that holding, 
that when the receipts were discharged:as contracts, that they 
ceased to exist as evidences of title and of the right of pos- 
session. Therefore the Michigan Central Railroad Company 
had a right to demand the surrender of its receipts. It had 


oe 


14 


fulfilled its contract. Myrick vs. Michigan Central Railroad 
Company follows the decisions in Babcock vs. Lake Shore and 
Michigan Southern Railway Co., 49 New York, 491; Ill. 
Cent. R. R. Co. vs. Frankenberg, 54 IIl., 88; Illinois Central 
R. R. Co. vs. Mitchell, 68 IIll., 471; Railroad Co. vs. Manufac- 
turing Co., 16 Wall, 318. In this case the court said that 
“the rule that holds the carrier only liable to the extent of 
its own route, and for the safe storage and delivery to the 
next carrier, is in itself so just and reasonable that we do not 
hesitate to give it our sanction.” 

See also Railroad Co. vs. Pratt, 22 Wall., 129; Bank of 
Ky. vs. Adams Express Co., 93 U. S. R., 174; Ins. Co. vs. 


R. R. Co., 104 U.S. R., 146; Hutchinson on Carriers, section 


351 ef seg., section 244, and section 367; Burroughs vs. R. R. 
Co., 113 Mass., 492. 

The bank had the same option of taking through bills of 
lading that Myrick had, but neither Myrick nor the bank 
availed himself or itself of this privilege. Each was content 
to contract for delivery to the next carrier. 

At the end of the Michigan Central-line, or at the end of 
any intervening line of the route, Myrick could have demanded 
the delivery of the cattle on producing the receipt, and could 
then have reshipped them under another receipt or bill of 
lading. 

The Ontario Bank vs. New Jersey Steamboat Company, 59 
New York, 510, decided in 1875, is a case upon all fours with 


the one before the court. 


There was a bill of lading issued, assignment of it, and a 
draft discounted by plaintiff on delivery of the bill of lading. 
The property was consigned to “order of the bank and advise 
R. L.” The property was delivered to R. L., as. had been 
done before under a similar state of facts. The bank proved 
a demand and failure to deliver. 

Grover, J., said, page 514 :— 

‘This was evidence tending to show a conversion which 
unexplained would justify finding that fact. The defendant 
under the answer had a right to explain this by showing an 
excuse for its failure to deliver and thereby repel any inference 
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of a conversion deducible therefrom. This it endeavored to 
do by evidence tending to show that it had’ previously deliv- 
ered the wool to Logan under circumstances constituting a 
good delivery to the plaintiff. This was competent under the 
answer.” And on page 516: 7 

“ Among the legal conclusions the judge finds that the au- 
thority of Logan to receive the wool had been recognized and 
assented to by the plaintiff, with respect to such previous ship- 
ments under similar circumstances, and that the defendants 
had a right to rely upon the authority of the plaintiff to take 
possession of the wool in dispute.” } 

That a bill of lading issued by the initiating company 
binds only for the route of that company is held in Cam- 
den and Amboy Railroad Company vs. Forsyth, 61 Penna. 
St. R., 81; Babcock vs.:Lake Sh. & Mich. So. Ry. Co., 49 N. 
Y., 194; and Aétna Ins, Co. vs. Wheeler, /d., 620; and Myrick 
vs. Michigan Central R. R. Co., Supra. : 

The North Pennsylvania Railroad Ccmpany had no cattle 
yards, no cattle pens, and neither conveniences nor capacity 
to take care of cattle. The testimony shows that they deliv- 
ered them to the next bailee in line and in order, viz., the 
North Philadelphia Butchers’ and Drovers’ Live Stock Yard 
Association, a corporation existing under the laws of Penn- 
sylvania (see letters patent issued April 3d, 1876, and Charter- 
book No. 2, page 614, recorder of deeds office, Philadelphia), 
which had no connection with the North Pennsylvania Rail- 
road Company except the physical connection of its tracks. 

This, under the decision of this court in Myrick vs. Michi- 
gan Central Railroad Company, supra, was what it was bound 
to do, and if there was a misdelivery the North Pennsylvania 
Railroad Company is not responsible for it, and the judgment 
of the Circuit Court must be reversed. 

Further, the words notify “J. & W. Blaker,” as they ap- 
peared on the way-bills, justified their delivery to them, in the 
absence of instructions to the contrary. 

The testimony is conclusive that the cattle were bought 
for J. & W. Blaker by Myrick, who was their buyer, and the 
course of business showed that they were entitled to receive 
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them. Counsel for plaintiff below relied upon Joslyn vs. 
Grand Trunk Ry. Co., 51 Vermont, 92, but it does not fully 
cover their contention. 

In that case a bill of lading had been regularly issued (not 
a mere receipt), and the court held that its assignment passed 
title to the property covered by it. As the plaintiff neither did 
nor omitted to do anything that led the defendant to deliver, 
he was not estopped from taking advantage of such delivery. 

In First N. Bank of Peoria vs. Northern Railroad, 58 New 
Hampshire, 203, a regular bill of lading had been issued; and 
so in Attna Ins. Co. vs. Wheeler, 49 New York, 616. 


II. 


As to the second proposition :— 

If the defendant below was not entitled to a peremptory 
charge in its favor, then it was a question for the jury, consid- 
ering the nature of the cargoes and the necessity for their 
immediate delivery, to say whether or not it was the exercise 
of reasonable diligence to deliver the cattle to J. & W. Blaker 
or to the Stock Yard Association, taking into consideration 
the previous course of business with the Blakers in precisely 
similar way-bills and cargoes, and to say whether or not the 
plaintiff below had not waived the production of the carriers’ 
original receipt, and under the circumstances justified a de- 
livery to the Blakers. : 

See Ontario Bank vs. New Jersey Steamboat Co., Supra. 


IIT. 


As to the third proposition :— 

That the learned court erred in not charging the jury that 
the words “Ac. J. & W. Blaker” as they appeared on the 
way-bill of one car of cattle shipped on the 7th of November, 
1877, and in the way-bills of the whole shipment of the 
14th of November, 1877, in the absence of instructions to the 
contrary justified the delivery of the cattle covered by said 
way-bills to J. & W. Blaker. ° 
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This was the decision of the Court of Appeals of New 
York in Dow vs. Perrin, 16 New York, 325, where the words 
used in the bill of lading were the same as those used on the 
way-bills of the case now before the court. The goods were 
consigned “to the care of Dows & Carey for account of 
one Mack,” and the court held that they vested the title in 
Mack. 

These way-bills were all that the North Pennsylvania Rail- 
road Company received ; -all that they had knowledge of; and 
the goods were delivered to the party on whose “‘ account” 
they were shipped. 

If this New York decision was correct, which we do not 
doubt, then there was a good delivery as to the cattle covered 
by the way-bills, whoever delivered them. 


IV. 


That the learned court erred in not charging the jury that 
the damages should be restricted to the fair market value of 
tiie cattle less freight charges and commissions for their sale, 
and the fourteenth specification of error, z. ¢., the damages 
should have been confined to the net value of the cattle at the 
time of the alleged conversion. This action is in trover, in 
which the damages must be limited as stated, and no evidence 
was presented by the plaintiff below showing what the prop- 
erty less the charges was worth in Philadelphia at the dates 
of the alleged conversion. The prices the cattle sold for could 
have been shown by the buyers at the cattle yard, most if 
not all of whom were examined ; but the plaintiff below failed 


. to show what the property sold for. 


From the haste in which the second lot of cattle was sold 
after arrival these cattle may not have brought a fair price 
there, but can it be fair to the defendant below to instruct the 
jury that a verdict must be rendered for what the cattle cost 
in, Chicago, without any allowance for two transshipments, 
the agistment of the cattle ez route, and the charges for sale; 
in other words, that in the absence of all testimony to 
prove that fact, it is to be presumed as a matter of law, 
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that the cattle are worth whatever J. & W. Blaker's buyer 
chose to pay for them plus all the charges referred to? 
“There must be proof as to the value of the property at the 
time of its conversion.” This is horn-book law. (See Sedg- 
wick on Damages, 474.) 

We submit that this cause must go back to the Circuit 
Court for proof and a very different instruction on this head. 


WM. ROTCH WISTER, 
GEO. F. EDMUNDS, 
Of Counsel for Plaintiff in Error. 
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- STATEMENT OF THE CASE. 


The action was brought in the court below by the Com- 
mercial National Bank of Chicago against the North Penn- 
sylvania Railroad Company for the conversion by misde- 
livery of two consignments of cattle under the following 
circumstances :— 

Paris Myrick was a buyer of cattle in Chicago, Illinois. 
J. & W. Blaker were cattle dealers in business in Philadelphia. 
On November 7th‘and 14th, 1877, respectively, Myrick pur- 
chased two lots of cattle at Chicago, and shipped them over 
the Michigan Central Railway, the first of a number of rail 
carriers forming a continuous route to Philadelphia. He ob- 
tained from the Michigan Central Railway Company a receipt 
for the cattle consigned to Paris Myrick (notify J. & W. Bla- 
ker, Philadelphia, Pennsylvania). On the day of each ship- 
ment he drew a sight draft on J. & W. Blaker, to order of 
George L. Otis, cashier of Commercial National Bank of 
Chicago, for the value of the shipment with exchange added, 
and delivered it together with the railroad receipt, endorsed 
by him to the bank, receiving from the bank therefor the full 
discount of the draft. 
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The bank transmitted the drafts for collection, with the bills 
of lading attached, to its correspondent at Newtown, Bucks 
county, Pennsylvania. The cattle were conveyed by rail over 
the roads of a number of carriers to Philadelphia. The last 
carrier was the North Pennsylvania Railroad Company, a cor- 
poration of the State of Pennsylvania, whose line extends 
between Bethlehem and Philadelphia. The cattle arrived in 
Philadelphia on Sunday, November 11th and 18th, respec- 
tively, and were immediately delivered by the railroad com- 
pany to the North Philadelphia Drove Yard Company, whose 
business it was to receive and care for live stock. The Drove 
Yard Company, shortly after receiving’ the cattle, unloaded 
them into the pen assigned to J. & W. Blaker, who during 
the next day, in each case, sold them and appropriated the pro- 
ceeds. The cattle were delivered by the railroad company to 
the Drove Yard Company, and by the Drove Yard Company 
to the Blakers, without the production or demand of, or even an 


inquiry for, a bill of lading, receipt, or other token, to show 


the right of the recipient of the cattle to get them. The 
drafts, with the bills of lading attached, in the course of the 
mails came into the hands of the bank correspondent at New- 
town, the first draft and railroad receipt being’ apparently de- 
layed somewhat. The Blakers were promptly notified of the 
arrival of the drafts, but failed to accept or pay them, and they 
were protested for non-payment November 27th, 1877. The 
cattle were, however, delivered to the Blakers, and sold by 
them before the arrival of the drafts and carriers’ receipts, or, 
at least, before notice of the arrival of the drafts and carriers’ 
receipts was received by them. 

It appeared to have been the uniform custom of the North 
Pennsylvania Railroad Company and the North Philadelphia 
Drove Yard Company, for several months previous to this 
shipment, to deliver similar shipments of cattle to the Blakers 
without demanding the production of bills of lading, or in- 
quiring for the existence of outstanding drafts against them. 
It was distinctly proved, however, at the trial that there was 
no knowledge on the part of the Commercial National Bank 
of Chicago (which had discounted previous drafts of Myrick 
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on the Blakers in the same way as those in suit were dis- 
counted) that the cattle had been or were being delivered 
without the production of the bills of lading or the carriers’ 
receipts. (Record, page 73, folio 188.) It was likewise shown 
that the bank correspondent at Newtown was also ignorant of 
such irregular deliveries. (Record, page 80, folio 205.) 

The North Pennsylvania Railroad Company, although not 
seeing the bills of lading or carriers’ receipts before delivery, 
was not without actual notice of the retention of property in 
the cattle by the shipper in himself or his endorsee, for the 
way-bills—fifteen in number—received by the agent of the 
North Pennsylvania Railroad Company, from Elmira, were 
marked “ Paris Myrick.” Wilson W. Sell, the agent of the 
North Pennsylvania Railroad Company at Philadelphia, testi- 
fied that he himself upon the arrival of the cattle at Philadel- 
phia, and before turning them over to the stock yard, added 
to the way-bills for the second lot beneath the name of the 


consignee, the words “A/c J. & W. Blaker.” (Record, page 


35, folio 102.) 

Since November 17th, 1877, when the last of these mis- 
deliveries took place, this railroad company has uniformly 
required the production of bills of lading before delivering 
consignments. (Record, page 40, folio 114.) 

Upon these facts the Commercial National Bank of Chi- 
cago originally recovered a verdict and judgment against the 
Michigan Central Railway Company in the Circuit Court of 
the United States for the Northern District of Illinois. That 


\ 


judgment was reversed by this court (Myrick vs. Michigan © 


Central Railroad Co., 107 U.S., 102), on the ground that a 
contract for through carriage by that company was not estab- 
lished by its receipt for the cattle, and that the question of 
whether or not there was a contract for through carriage 
should have been submitted to the jury to determine from the 
circumstances of the case. The statement of facts in that 
case may be. referred to to supplement the statement here 
given. 

The court below, in the present case, after the evidence was 
given, charged the jury that under the law, upon the facts as 
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established, the plaintiff was entitled to a verdict. A verdict 
for the plaintiff was accordingly given by the jury for the 
whole amount of its claim. Judgment was thereupon entered, 
and the present writ of error was taken. 


ARGUMENT. 


‘The elementary principle upon which the present defen- 
dant in error, as plaintiff in the court below, placed its case, 
was that one who has discounted a draft drawn against a 
hill of lading is entitled to rely upon the fact that he holds the 
bill of lading through the consignee’s endorsement, and that, 
according to the ordinary course of business, the goods cannot be 
obtained from the carrier except upon the surrender of the bill of 
lading. The carrier delivering to other than the holder of the 
bill of lading, even though prevailed upon to do so by the fraud 
or misrepresentation of the party to whom the goods are delivered, 
is liable to an endorsee of the bill of lading for the value of the 


goods. 
Jones on Pledges, sec. 273, and cases there cited ; 


The Thames, 14 Wall., 98 ; 
Gibson vs. Stevens, 8 How., 384. 

This law has never been questioned or disputed. 

The transfer of the bill of lading by endorsement transfers 
the title to the goods, and gives to the holder of such bill of 
lading the sole right to them. 

The tort of a carrier in delivering the goods to other than 
the holder of the bill of lading is well nigh defenceless, at the 
suit of a holder for value, when the consignor reserves to him- 
self the jus disponendi of the property by having the bill of 
lading drawn to his own order, as was done in this case. 

Dows vs. National Exchange Bank, g1 U. S., 618; 

Farmers’ and Mechanics’ National Bank vs. Logan, 74 
N. Y., 568 ; 

Benjamin on Sales, book 2, chapter 6, page 480 ; 

Hutchinson on Carriers, sec. 130 ef seg. 
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The carrier or warehouseman receiving the goods is bound 
to ascertain whether a bill of lading accompanied the ship- 
ment (First National Bank of Toledo vs. Shaw, 61 N. Y., 283), 
and to hold the property until the bill of lading is presented 
as evidence of title in the party claiming the goods. (City 
Bank vs. Rome, W. & O. R. R. Co., 44 N. Y., 136.) Deliver- 
ing without demanding the bill of lading is a delivery at the 
peril of the carrier (McEntree vs. N. J. Steamboat Co., 45 N. 
Y., 34). The carrier cannot plead ignorance of the existence 
of a bill of lading (Alderman vs. Eastern R. R. Co.,, 115 
Mass., 333), or that the endorsee of the bill of lading was un- 
known (The Thames, supra). Nor can it rely for defence upon 
any neglect of the holder of the bill of lading to notify it of 
his title or to present or forward the bill of lading. 
First Nat. Bank of Toledo vs. Shaw, supra, 
The Thames, supra ; 
Libby ws. Ingalls, 124 Mass., 503. 

It does not matter that the goods shipped were ultimately 

intended by the shipper for the party who got them. 
Bank vs. Logan, supra. 

Where the bill of lading is made “to order of A, notify 
B,” as in our case, delivery to B is not a good delivery as 
against an endorsee of the bill of lading. 

Bank of Commerce vs. Bissell, 72 N. Y., 615; 

Libby vs. Ingalls, swpra ; 

Wright vs. Northern Central Ry. Co., 8 Phila., 19; 

First National Bank of Peoria vs. Northern Railroad, 
58 N. H., 203. oe 

The law is the same when the carrier’s receipt is retained 
and used as a bill of lading. 

A carrier’s receipt gives title in the goods to the endorsee 
as effectually as a regular bill of lading, and the obligation of 
the carrier as to delivery is the same in one case as the other. 

Bank of Rochester vs. Jones, 4 Comst., 497 ; 
First National Bank of Cairo vs. Crocker, 111 Mass., 
169 ; 
Newcomb vs. Boston & Lowell R. R. Co., 115 Mass., 
233. 3 
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And when the goods have been transferred from one car- 
rier to another, as in our case, the last carrier is bound to de- 
liver to the holder of the bill of lading a carrier’s receipt 

~issued by the first carrier. 
Jones on Pledges, section 274; 
Forbes vs. Fitchburg R. R. Co., 133 Mass., 154, 159; 
Forbes vs. Boston & Lowell R. R. Co., /d. ; 
Marine Bank vs. , ,48N. Y., 1 
Bass vs. Glover, 63 Ga., 745 ; 
Libby vs. Ingalls, supra ; 
Newcomb vs. Boston & Lowell R. R. Co., supra ; 
9 Am. & Eng. R. R. Cas., note, page 82. 

It is no defence to an action of this kind that, according to 
the custom of railroads in general, or of this railroad in par- 
ticular, deliveries were usually made to the parties to be noti- 
fied, or for whom the goods may have been ultimately in- 
tended, without the production of the bill of lading. Parol 
evidence of such a custom, varying the terms of an unam- 
biguous written contract—the bill of lading or carrier’s re- 
ceipt—is incompetent. 

Oelricks vs. Fork, 23 How., 49; 

Insurance Company vs. Ford, 1 Wall., 456; 

Joslyn vs. Grand Trunk Ry., 51 Vt., 92; 

Farmers’ & Mech. Bank vs. Logan, supra ; 

Bank of Commerce vs. Bissell, supra , 

Farmers’ & Mech. Bank vs. Erie Railroad Company, 
Id., 188; 

Railroad Company vs. Barrett, 36 Ohio St., 488. 

But even supposing such evidence admissible, there is no 
principle by which the defendant could be relieved of its lia- 
bility for this misdelivery to the pledgee of a draft discounted 
on the security of the bill of lading, unless knowledge of this 
custom to deliver to the party to be notified be brought home 
to the plaintiff, and it be shown that the defendant was misled 
by the positive misrepresentation or equally positive silence of 
the plaintiff into believing that he sanctioned such deliveries. 

Wilson S. M. Co. vs. Louisville & Nashville R. R. Co., 
71 Mo., 203; 
Joslyn vs. Grand Trunk Ry., supra. 
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The evidence, it need not be reiterated, was very full and 
positive that neither the plaintiff below, nor any of its agents, 
had any knowledge whatever of the alleged previous custom 
of the defendant railroad company to deliver similar ship- 
ments to the Blakers without the production of the bill of lad- 
ing. (Record, pages 73, 80.) Of course, therefore, it could 
not be claimed that the defendant was misled by the actions 
or the conduct of the plaintiff into supposing that it was 
making an authorized and proper delivery by- handing over 
the cattle to the Blakers without demanding the evidences of 
title in them. 

The fact undoubtedly was, as testified to by the witnesses 
for the defence, that the delivery of cattle at the time of these 
shipments was very loosely conducted by all the carrying 
companies (Record, page 108, fol. 280), and it needed the acci- 
dent of this miscarriage to remind the present railroad com- 
pany of its duty to those who trusted it with consignments. 

The law being as above stated, the court below could do 
nothing else than instruct the jury that upon the facts proved 
the verdict must be for the plaintiff. 


The plaintiff in error has printed in its brief sixteen differ- 
ent assignments of error by which it assumes to test the cor- 
rectness of the judgment. 

The first assignment is all that need or that can be considered. 
The remaining fifteen assignments must be ignored. They are 
all of the one kind, viz., that the court erred in of charging 
the jury specifically as the several assignments point out. At 
the trial there were no requests to charge according to these 
assignments, and there is nothing in the bill of exceptions to 
show that they are properly in the case. It is no ground of 
reversal that the court below omitted to give directions to 
the jury upon points of law where it was not requested at the 
trial. And unless the requests are so made and refused, and 
the fact appear in the bill of exceptions, the alleged errors 
cannot be noticed. 

Pennock ws. Dialogue, 2 Pet., 1; 
Storm ws. United States, 94 U. S., 76. 
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For the sake of fullness, however, the four propositions into 
which the plaintiff in error has grouped its various assign- 
ments may be considered and answered in their order. 


First Alleged Error.—That the learned court erred in charg- 
ing the jury that the plaintiff below was entitled to a verdict for 
the amount of the claim. : 

The proposition that the carrier’s receipt endorsed to the 
bank did not pass the title to all intents and purposes the 
same as if a through bill of lading had been issued and en- 
dorsed, is not sustainable. 

The cases of First National Bank of Cairo ws. Crocker, I11 
Mass., 163, and Bank of Rochester vs. Jones, 4 Comst., 497, 
decide directly contrary to the contention of the plaintiff in 
error. In the first mentioned of these cases the Supreme Court 
of Massachusetts had occasion to consider the legal nature of a 
carrier's receipt of flour shipped from Illinois (the State of the 
shipment in the present case). The receipt was marked “ Con- 
signed to shipper’s order, Boston, Mass.” The court held, 
page 169: “ lu legal effect, and for the purpose of explaining 
what is to be done with the merchandise, there can be no sub- 
stantial difference between a bill of lading and acarrier’s receipt.” 

The receipt in our case was the regular form of bill of lading 
given by the Michigan Central Railway Company for carriage 
of freight over its own line (page Ig, folio 52). As such it 
was transferable by endorsement, and the endorsement passed 
tothe endorsee title to the shipment represented by it. The 
receipt was not at all, as stated by plaintiff in error, like those 
referred to in People’s Bank vs. Gayley, 92 Penna. St., 518. 
There a simple written acknowledgment of the receipt of 
certain iron by the man in charge of a wharf and signed in his 
individual capacity was held not to be a warehouse receipt, 
there being a regular form of warehouse receipt, which was 
not used. The agent, Mr. Grogan, who signed the receipts or 

bills of lading in our case was the regular shipping agent who 
signed the regular bill of lading form for the company in his 
representative capacity. 

The endorsement, “This receipt can be exchanged for a 
through bill of lading,” it is argued, implies that the paper 
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given was nota bill of lading. On the contrary the language 
very plainly shows that there was a through bill of lading and 
a local bill of lading called a receipt. If the receipt was not 
intended to be a negotiable bill of lading, as that instrument 
is understood, and if it had been intended that only a contract 
for through carriage was to be entitled to the legal status of 
a bill of lading, the endorsement would of course have read, 
“This receipt can be exchanged fora bill of lading.” 

But it is gravely argued that even if the receipt is practically 
a bill of lading it was only such while the cattle were in tran- 
sit on the line of the Michigan Central Railway Company ; 
that it ceased to be such the moment a delivery was made to 
the next carrier. This argument is a lame attempt to elude 
the legal effect of a bill of lading. <A bill of lading represents 


the goods and its transfer by endorsement transfers title to the 


goods. As an instrument transferring title it could not be 
destroyed by the simple fact that the first carrier in line had 
performed its contract to carry to the end of its line. If such 
were the law the succeeding carrier receiving the property could 
appropriate to its own use or destroy it and be accountable 
to no one. For if the title was lost to the endorsee of the bill 
of lading at a certain point in the transit of the goods, he 
could not recover for their loss. And as title had already 


- passed out of the shipper by endorsement of the bill of lading, 


he would be equally without status fora claim. The argu- 
ment of the plaintiff in error here, it will therefore be seen, 
proves too much. It takes from the endorsee of the bill of 
lading his property and permits all railroad companies in line 
after the first to use it according to their wish, and no redress 
can be had from the last carrier which may find it convenient 
to hand the shipment over to the first comer who desires to 
unload and remove the goods. 

The cases cited to show that a bill of lading binds only for 
the route of the first company in line (Argument of plaintiff in 
error, page 15) relate merely to the extent of the contract of 
that carrier. They do not tend in the slightest degree to 
support the novel proposition that the bill of lading endorsed 
by the shipper does not continue to exist as evidence of title, 
which the last carrier is bound at its peril to knowand respect. 


IO 


The New York case of Ontario Bank vs. New Jersey Steam- — 
boat Company, 59 N. Y., 510, is said to be “on all fours” with 
the present case. It was there decided that where wool 
shipped to order of plaintiff deliverable at a certain point, 
“advise B,” had been delivered to B after mahy similar deliv- 
eries known and acquiesced in by the plaintiff, it was evidence 
for the jury that B was the agent of the plaintiff to receive 
the wool. 

The distinction is of course marked between that case and 
“our own. Here there was no knowledge or acquiescence by 
the Commercial National Bank of Chicago that the defendant 
had previously delivered cattle to the Blakers without the pro- 
duction of the bills of lading. (Rec., page 73, fol. 188) As 
matter of fact the drafts for previous shipments having been 
promptly paid by the Blakers to the Newtown Bank, the 
agent of the plaintiff, and by that bank to the plaintiff, there 
was no occasion for it to know the course of dealing between 
the railroad company and the Blakers as to delivery. (Page 
80, fol. 208.) 

The real points in this New York case analogous and ap- 
plicable to our own were decided directly contrary to the con- 
tention of the plaintiff in error, and that case may therefore 
be considered, as the plaintiff in error contends, as quite on all 
fours with this. It was decided there that: 1. The fact that 
the person who got the goods from the carrier at the end of the 
route was employed by the shipper, and was his correspondent, 

_and that this was known to the bank, the owner of the bill of 
lading, was no defence to an action for misdelivery. 2. Where 
goods are shipped to order of plaintiff with direction to ad- 
vise B, a delivery to B is not a good delivery. 3. The fact that. 
B had accepted drafts of the shipper did not give him title to 
the property shipped. | 

It is next contended that the North Pennsylvania Railroad 
Company actually fulfilled its duty in delivering the cattle to 
the North Philadelphia Butchers’ and Drovers’ Live Stock 
Yard Association, or Drove Yard Company, and that therefore 
it is not chargeable with a liability in this case. The answer 
to this is (1) the plaintiff in error was tn fact the last carrier in 
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fine, (2) the Live Stock Yard Association was the agent of the 
plaintiff in error, and (3) the misdelivery was directly due to 
the negligence of the North Pennsylvania Railroad Company 
in misleading the Live Stock Yard Association as to the per- 
son entitled to the shipment. William Harris, Jr., superin- 
tendent of the Stock Yard Association, testified that they were 
accustomed to deliver the cattle to whomsoever the railroad com- 
pany direct. (Rec., page 62, fol. 157.) The plaintiff in error 
in fact directed these. deliveries to be made to the Blakers, 
for its own agent testified that 4e had inserted the names 
“J. & W. Blaker” (Rec., page 56, fol. 143) in the receipts 
which the agent of the Live Stock Yard Association signed 
at the time the cattle were taken into its yard. (Rec., page 
38, fol. 110.) This meant that the cattle were for J. & W. 
Blaker (Fol. 109). It was therefore only by the act of the rail- 
road company that the misdelivery to the Blakers occurred. 


Second Alleged Error—That the court erred in not charging 
the jury that it was a question for the jnry to determine whether 
or not the delivery of the cattle to J. & W. Blaker showed under 
the circumstances the exercise of reasonable diligence and justifi- 
able action by the railroad company or the Stock Yard Company. 

Four things, it is argued, should have heen submitted to 
the consideration of the jury. (1.) The nature of the cargoes. 
(2.) The necessity for their immediate delivery. (3.) The pre- 
vious course of business with the Blakers. (4.) The waiver 
by plaintiff of the production of carrier’s receipt. 

The first two questions are not properly in the case. Cat- 
tle are not much more perishable than corn. There is no 
more positive obligation to an immediate delivery of stock 
than of grain. But it is not a question of prompt or tardy 
delivery, but of delivery or misdelivery. It was a misdelivery 
to deliver to any but the true owner. A railroad company 
undertaking to carry and deliver cattle is pazd to carry and 
deliver cattle,and it must provide arrangements to effect such 
transportation and valid delivery, or it fails of its duty. 

The previous course of business with the Blakers is not 
evidence as to this delivery, as no knowledge of previous 
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delivery without production of the bills of lading was brought 
home to the plaintiff. And there was no evidence of waiver 
of such knowledge to go to the jury. The evidence was the 
other way. 


Third Alleged Error.—That the court erred in not charging 
the gury that the words “ Ac J. & W. Blaker,” as they appeared 
in the way-bill of one car of cattle shipped on the 7th of Novem- 
ber, 1877, and in the way-bills of twelve cars of cattle shipped on 
the 14th of November, 1877, and comprising the total shipment 
of that date, in the absence of instructions to the contrary justi- 
fied the delivery of the cattle to J. & W. Blaker. 

Counsel in framing this proposition doubtless overlooked 
the fact, that the words referred to were inserted in the thir- 
teen way-bills mentioned, by the agent of the defendant com- 
pany itself. 

Testimony of Wilson W. Sell, station agent of the North 
Pennsylvania Railroad Company. (Rec., page 35, fols. 1o1- 
102 °-— 

Thirteen way-bills, dated November 17th, 1877 (one of 
them was in fact dated November roth), shown witness for 
thirteen car-loads of cattle, eleven of them consigned to Paris 
Myrick, and two of them to Paris & Myrick. The above hills 
are marked Jas. H. Stevenson, Nos.gg to111. * * * The 
words “ Ac J. & W. Blaker” upon these way-bills under the 
name of the consignee are zn my handwriting, and were not 
upon the way-bills when recetved by me. I put them on at the 
stock yard. 

The point cannot, therefore, be pressed by plaintiff in error 
without arguing the absurdity that the plaintiff below should 
suffer for the confessed wrong of the railroad company. 


Fourth Alleged Error.—That the court erred in not charging 
the jury that in any event the damages should be restricted to the 
Jair market value of the cattle, less freight charges and commis- 
sions for their sale. 

This claim of error is altogether without force. The amount 
of the two drafts, payment of which was claimed by the plain- 
tiff, was merely $24,735.09. (Rec., page 8, fols. 20 and 21.) 
The market value of the cattle, as testified to, was from four 
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and a half to six cents per pound. (Page 67, fol. 171.) The 
average of these figures is five and one-fourth cents. The total 
weight of the cattle, as shown by the twenty-five way-bills, was 
two hundred and fifty thousand pounds. (Pages 43-58). The 
total value in Philadelphia, the place of delivery, would therefore 
be about $26,250. As matter of fact the freight bills for the 
cattle were actually paid to the carrying companies. (Page 68, 
fol. 173.) Sothat the value of the cattle for which the railroad 
company was liable, was almost $2000 more than the amount 
of the plaintiff’s claim. Even if some allowance be made for 
the incidental expenses of transportation over the defendant’s 
line of fifty-five miles, it would still leave the amount actually 
claimed and recovered by the plaintiff much less than what it 
was entitled to recover on the theory of the railroad company 
that the value of the cattle at Philadelphia constituted the 
true measure of damages. 3 
The plaintiff in error, therefore, was not prejudiced in any 
way by the ruling of the court that the plaintiff below was 
entitled to the amount of its claim, and the case cannot be 
reversed on this point. | 
It is conclusive, however, that no objection was made in 

the court below to the rule of the measure of damages as laid 
down by the trial judge, and it is the settled law of this court 
that an objection not taken in the court below cannot be 
taken for the first time in this court. 

Wilson vs. McNamee, 102 U. S., 572; 

Springer vs. U.S., /d@., 586; 

Belk vs. Meagher, 104 /d., 279; ’ 

Clark vs. Fredericks, 105 /d., 4. | 


But the objections raised in the last three propositions are 
entirely out of the case, as already observed, and may be 
dismissed. And it has been shown thatthe court was fully 
justified by the elementary principles of the law of bills of 
lading in making the ruling that under the facts as devel- 
oped the plaintiff below was entitled to a verdict. The judg- © 
ment, therefore, must be affirmed. 

WAYNE MacVEAGH, 
For Defendant in Error, 
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ADDITIONAL PoINts FOR DEFENDANT IN ERROR. 
I. 


The judge of the court below disposed of the case by the 
following charge to the jury: 

“T am satisfied that the plaintiff, upon the facts presented 
“by both sides, is entitled to your verdict for the amount 
“ of his claim.” 

The counsel for the defendant excepted to this charge. 
Nothing more. Hedid not request the court to charge 
otherwise on any specific point, nor even suggest that there 
was any question of any specific fact which ought to be sub- 
mitted to the jury. 

1. The question presented by this record, therefore, is: 
Could the jury, upon the whole evidence, have found for 
the defendant or assessed the plaintiff’s damages at less than 


2 
they did, and had the case been submitted to them on the 
evidence, and had they found for the defendant, would it 
have been the duty of the court to set aside their verdict? 

2. To determine these questions correctly, it will be 
necessary to examine the evidence, and in order that 
that should be properly done, it is indispensable that the 
evidence, on both sides, or the facts established by it, be 
correctly understood. | 

3. 1 have read with considerable care, the brief filed by 
the counsel for plaintiff in error, and it seems to me they do 
not correctly state the facts as they were presented by the 
evidence on both sides, or that they accidentally omitted to 
state some very important facts, or misconceived the force of 
the evidence. I proceed to note the following: 


I]. 


1. At page two of the brief it is said, “the testimony 
“shows Myrick was the Chicago buyer and agent of J. & 
“W. Blaker, who were the real parties to the transactions, 
“and owners of the cattle.” 

2. I submit that the testimony shows no such thing; 7. e., 
that while I think it does show that Myrick did buy cattle 
when the Blakers directed him to do so, and to that extent 
only, was buyer for them, it does not show that he was their 
agent, or that they were the real parties to the transaction, 
or that they were the owners of the cattle. 

3. What the testimony does show is, that when the 
Blakers directed Myrick to do so, he bought cattle in Chi- 
cago; shipped them to Philadelphia consigned to his own 
order; took shipping receipt or shipping bills for them from 
the railroad company, in which thev were stated to be con- 
signed to his order, with these words added, “ Notify J. & 
W. Blaker;” that the Blakers did t:ot furnish Myrick with 
money to pay for the cattle bought, nor any expense con- 
nected with their purchase or shipment. That Myrick 
himself obtained the money on his draft on the Blakers, 
secured by the transfer of the shipping receipts, shipping 
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bills or bills of lading, from the Commercial National bank | 
of Chicago, and that both Myrick and the bank expected 
that the Blakers would pay the drafts drawn against the 
shipments, when they would of course receive the shipping 
bills and be entitled to have the cattle delivered tothem. 
But all parties also understood that until Blakers paid, the 
title to the cattle was in the bank, as holder of the ship- 
ping bill, and that not a vestige of title to any cattle bought 
by Myrick was in the Blakers, so long as the drafts drawn 
against them were unpaid. 


II. 


But were it true that Myrick was agent for the Blakers 
so that the title to the cattle was in them as they were 
bought, would the case be any better for the railroad com- 
pany? 

1. It would stand about this way: Myrick, as agent,. 
bought the cattle f-r the Blakers. As such agent he shipped 
them to Philadelphia. He took shipping receipts or bills, 
or bills of lading, from the railroad company as from him- 
self, by which he consigned the cattle “to order of Paris 
Myrick, notify J. & W. Blaker.” This he did as agent. 

2. But he had no money to pay for the cattle, and there-. 
for, as agent, sanctioned by the course of business, he bor- 
rowed from the Commercial National Bank of Chicago the 
money for that purpose. To secure its re-payment he drew 
his personal draft on J. & W. Blaker, attached to the draft 
the shipping receipt or bill, name it what you will, and de- 
livered them to the bank. 

3. The lk gal effect of this transaction was to transfer the 
title to these cattle, which till then had been in the Blakers, 
to the bank; and until the Blakers paid the draft, that title 
remained in the bank, and the railroad company was 
bound to deliver the cattle to the bank at Philadelphia, and 
a delivery to Blakers was not delivery to the bank. 

4. Wilson W. Sells, theagent of the railroad company, 
was a witness on the trial of the case. At page 35 transcript 
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he is shown twelve way bills, dated November 10, 1877, for 
twelve car loads of cattle, two of them consigned to P. 
Myrick, and ten to P. Myerick, all “ notify J. & W. Blaker.” 
They were numbered 87 to 98 inclusive, and are at pages 
43 to 48, inclusive. 

5. Also thirteen way bills dated November 17, 1877, for 
thirteen carloads of cattle, twelve of them consigned to Paris 
Myerick and one of them to Paris & Myerick. They are 
numbered 99 to 111 inclusive, and are found on pages 49, 
50, 51, 52, 538, 54 and 55. Under the name of the consignee 
in these thirteen way bills was written, “ac. J.& W. Blaker.” 

Sell says, at foot of page 35, the words, “ac. J. & W. 
Blaker,” upon these way bills under the name of the consignee 
‘are in my handwriting, and were not upon the way bills when re- 
ceived by me. I put them onat the Stock Yards. Healsosays 
on the same thirty-five pages, that all the twenty-five car- 
loads of cattle were delivered to the Stock Yards Company 
by the railroad company, 7. e., by him its agent, “ for J. & W. 
Blaker.” 

6. On cross-examination, foot page 37, he says: “I don’t 
know whose handwriting the body of the bill isin; it is 
done at the Waverly office, by whom I don’t know.” At 
the foot page 38, he says: “The words J. & W. Blaker’ 
appear in all the way bills of Nov. 17, 1877, being the way 
bills Nos. 99 to 111 inclusive, and they are all in my hand- 
writing. 

7. At page 56 are two receipts, one dated November 11, 
1877, and the other November 17, 1877. The first, J. & W. 
Blaker, 202 cattle. Second, J. & W. Blaker, 201 cattle; 
they are signed Wm. Harris, Jr., Supt. 

Sell savs in his cross-examination that he made these re- 
ceipts and Harris signed them when he delivered the cattle 
to the Stock Yards Company. Harris says the same at 
page 69. 
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IV. 


1. At. the foot of page 5, of the brief, itis said, “that the 
plaintiff in error received the shipments of cattle on cars at 
Bethlehem, the northern end of its line, and carried them 
over its line to the North Philadelphia Butchers and Drovers’ 
Live Stock Yard Association, usually four days after their 
shipment from Chicago, whereupon the Stock Yards Com- 
pany notified J.& W.Blaker of their arrival, and delivered 
the cattle to them without production of the transportation 
receipt,” ete., ete. | 

2. In this statement counsel omit to state that the tracks of 
the plaintiffin error run into the Stock Yards. Thatits agent 
delivered the cattle in both instances to the Stock Yards Com- 
pany; that there, at the Stock Yards, he wrote in the thir- 
teen way bills, which he received from the conductor of 
the train, Nov. 17, 1877, the words, “ac. J. & W. Blaker,” 
and that he made out the receipts, which he received from 
the Stock Yards Company, and under the head “darks” 
wrote in the receipts: “J. & W. Blaker, 202 cattle,” and “ J. 
& W. Blaker, 201 cattle,’ and that this same agent on his 
cross-examination said that, “the words ‘J. & W. Blaker’ 
“on the receipt mean that the cattle mentioned therein 
“ were delivered for J. & W. Blaker to the Stock Yards Com- 
“pany. They were delivered to the Stock Yards Company for 
“J. & W. Blaker.” ‘ 

3. Had counsel, in their statement of facts, set forth the 
above matters, it would hardly have been consistent to sav 
that “the Stock Yards Company notified J. & W. Blaker 
of their arrival and delivered the cattle,” aud thus, by 1m- 
plication, cast the blame, if any, of the delivery on the 
Stock Yards Company. What the agent of the railroad 
company did, at the Stock Yards, was to make the Stock 
Yards Company its agent, to deliver the cattle to J. & W. 
Blaker. It delivered the cattle to the Stock Yards Company 
for J. & W. Blaker with directions to deliver them to them. 
To whom could the Stock Yards Company deliver those 
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‘rattle if not to J. & W. Blaker under the directions it re- 
ceived from the railroad company ? 

4. These cattle were consigned to Myrick, not to the 
Stock YardsCompany. Delivery tothe Stock Yards Com- 
pany, was not delivery to the consignee. The railroad com- 
pany had no right to make the Stock Yards Company its 
agent to complete the delivery, and relieve itself of the duty 
of doing it. It certainly can not escape the responsibility 
of the delivery to J. & WiBlaker, by the Stock Yards Com- 
pany, since the evidence is uncontradicted, that it told the 
Steck Yards Company, the cattle were for J. & W. Blaker, 
told it to deliver the cattle to them. 


V. 


1. On page 6 of brief, in the second paragraph, the 
statement is: “Of the thirteen cars containing shipment 
“of two hundred and two cattle, nine were consigned by 
“the way bills accompanying them, to P. Myrick or P. 
“ Myerick, notify J. & W. Blaker, three cars to P. Myerick 
“or Paris Myerick, notify J. & W. Myerick, and one car to 
“Paris Mvrick, ac. J. & W. Blaker. From these way bilis 
“(see transcript of Record, pages 42 and 49), it distinctly 
“ appears that one of the cars containing this shipment was 
“made upon the account of J. & W. Blaker, to whom the 
“shipment was delivered.” 

2. The misstatements or mistakes in this paragraph are: 
1. There were not thirteen cars contained in the shipment of 
202 cattle; 2. There is no way bill that shows that the cat- 
tle containedin any car in that shipment were shipped on 
account of J. & W. Blaker. See Sell’s testimony, page 35, 
transcript, 101 original record, where “12 way bills, date 
“ November 10, 1877, were shown witness for 12 car loads 
“of cattle consigned to P. Myrick; notify J. & W. Blaker 
“Question. To whom were the cattle called for in these 
“ bills delivered, and when? Answer. ‘To the Stock Yards 
“Company, for J. & W. Blaker, November 11, 1877; there 
“were two hundred and two head of eattle; they came from 
“Chicago.” 
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“The above way bills are marked ‘Jas. H. Stevenson,’ 
‘Nos. 87 to 98 inclusive.” See also the copies of the way 
bills of these numbers on pages 43, 44, 45, 46, 47 and 48 of 
transcript. Examine them and you will not find but twelve; 
they are all dated Nov. 10, 1877, and there is not one of 
them that says under column of “consignee or owner’s 
name” “ac. J. & W. Blaker,” as is incorrectly stated in this 
paragraph. They all have Myrick or Myerick as consignee, 
and say notify J. & W. Blaker. 

3. Thisstatement 1s more misleading by reason of its 
. suppression of the truth perhaps, that by reason of its mis- 

statements or mistaken statements: it suppresses the fo 
lowing facts: 1. That these way bills were and are the 
“jot way bills” and “ way bills of merchandise transported by 
S. V. R.R. and N. P. R. R. from Waverly to ‘Philadelphia, 
Nov. 10, 1877.” (See copy of each way bill.) 2. That 
these way bills were made not by the plaintiffs, nor Myrick, 
nor the Michigan Central Railroad Company, which re. 
4 ceived the cattle and gave the shipping receipts, which were 
attached tu the drafts drawn against this shipment of cattle, 
but were made at Waverly in the office of the Lehigh Valley 
Railroad Company for the joint use of conductors of trains of 
the two companies, and are as much the act of one company as . 
the other, aid each company is equally responsible for their ac- 
curacy. 

4. Then, I say, for the two reasons that there was no 
way bill showing that the cattle contained in any one of 
the cars which carried the 202 cattle from Waverly to 
Philadelphia, November 10, 1877, were shipped upon the 
account of J. & W. Blaker, and the way bills are the act 
of the railroad company, and it is responsible for any 
inaccuracy contained therein, the argument drawn or at- 
tempted to be drawn from the supposed fact that there was 
evidence that any of the 202 cattle were the property of the 
Blakers or were delivered to them, falls of its own weight. 

5. As further evidence that there were only twelve cars 
carrying the 202 cattle, see the first receipt of the superin- 
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e ndent of the Stock Yards, dated Noy. 11, 1877, page 56 
transcript. 


VI. 


1. The 4th and Sth paragraphs on page 6 of the brief 
refer to the draft drawn and dated November 14, 1877, and 
the shipping receipt attached to it; and the 5th paragraph 
says: “The way bills accompanying this shipment were for 
“twelve cars of cattle, all consigned to Paris Myrick, P. 
¥ Myerick, Paris Myerick or Paris & Myerick; and each one 
‘was for the account of J.& W. Blaker, and from them it 
‘distinctly appears that the cattle were for the account of 
“J. & W. Blaker to whom they were turned over, not by 
“the North Pennsylvania Railroad Company, but by the 
“Drove Yard Company.” 

2. Now, the way bills accompanying this shipment, 
thirteen in number, were for thirteen carloads of cattle. 
They are atpages 49, 50, 51, 52, 53, 54 and 55, Nos. 99 to 111 
inclusive, and bear date November 17, 1887. They are all 
“joint way bills.” ‘They as well as the Nos.87 to 98 inclusive, 
for the former shipment, are of Form 8, and each purports 
on its face to be “ Way bills of Merchandise transported by L. 
IR. Ro and N. P. R. R. from Waverly to Philadelphia.” 

3. These way bills were all made at Waverly for the joint 
use of conductors of the two companies, between Waverly and 
Philadelphia, and as they were first made, and as they came 
into the hands of Sell, the agent of the North Pennsylvania 
Railroad Co. at the Stock Yards, the cattle were, in every 
one of them, consigned to Paris Myerick, and in none of 
them did J. & W. Blaker appear. Nos. 99, 100, 101, 104, 
107, 108, 109 and 111 had no place of delivery mentioned 
in them, but in 102, 105, 105, 106 and 110, the consignment 
was to “ Paris Myerick, Philad’a, Penn’a. 

4. These way biils were received from the conductor of 
the train, by the railroad company’s agent, Sell, in the 
Stoek Yards, and he, as such agent, wrote, “ac. J. & W. 
Blaker,”’ and turned the cattle over tothe superintendent of 
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the Stock Yards Company for delivery by that company to 
J. & W. Blaker. See Sell’s testimony and the testimony of 
William Harris, especially his cross-examination, on page 
62 of transcript, 157 original record, where he says: “ We 
“deliver the cattle to whomsoever the railroad company 
“directs, and take care of any charges the railroad company 
“specifies, and that we did in these two instances after we 
“received these cattle from the railroad company for J. & 
“W. Blaker alone.” 

5. To whom else than J. & W. Blaker could the Stock 
Yards Co. deliver these cattle, under the facts I have referred 
to, and which, and more in the same direction, are con- 
tained in the record? The Stock Yards or Drove Yards 
Company, it is true, did deliver them to the Blakers. Why? 
Because the railroad company directed it to be done. Be- 
cause it said on the way bills delivered to the Stock Yards 
Company that they were consigned to Myrick for the account 
of the Blakers, and because, as Sell says, he delivered them for 
the Blakers, and as Harris says, directed them to be delivered 
to them. 

6. After all this array of facts, is there any foundation 
in the record for the statement, that the way bills show 
that these cattle were shipped upon the account of the 
Blakers, or is it true, as matter of fact, that the cattle were 
delivered to the Blakers “not by the North Pennsylvania 
“ Railroad Company, but by the Drove Yard Company ?” 

Is it not true, that in all that the Drove Yard Company 
did, about delivering these two shipments of cattle to the 
Blakers, it was the hand of the railroad company, and that 
what it did, the railroad company did? Did not the rail- 
road company deliver those cattle to the Blakers? Can 
it be heard to charge the blame of delivery of those cattle 
to the Drove Yard Company? I seem to hear your Honors 
answer, Vo. | 

J. A. SLEEPER, 
Counsel for Defendant in Error. 
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THE NORTH PENNSYLVANIA RAIL- ' 
ROAD COMPANY, 


Plaintiff in Error, | 


US. 


THE COMMERCIAL NATIONAL BANK 
OF CHICAGO, 
Defendant in Error. 


This action was brought by the defendant in error against 
the plaintiff in error to recover the value of 404 head of 
cattle bought by one Paris Myrick, in Chicago, Illinois, in 

7 ovember, 18@f, and shipped to Philadelphia to his own 

. order. 

The declaration contains two counts in trover, each for 
202 head of cattle of the value of $30,000, and two counts 
in case, each for neglect of duty by the railroad company, 
to deliver 202 head of cattle, of the value of $30,000, to the 
bank, upon the order of Paris Myrick at Philadelphia, as it 
had agreed to do, but on the contrary thereof, delivering 
them to J. Blaker and W. Blaker without the order, permis- 
sion or consent of the bank, whereby it lost, etc. 


‘ 


IT. 


The facts shown by the evidence as contained in the rec- 
ord are: 

1. That November 7, 1884, one Paris Myrick, at Chicago, 

Illinois, bought 202 head of cattle, weighing 240,000 pounds, 
which on the same day he delivered to the Michigan Cen- 
tral Railroad Company at Chicago, to be transported to 
Philadelphia, consigned to his order, the words “ Notify 
J. & W. Blaker’’ being inserted in the bill of lading or 
shipping bill. 
- 2. That Myrick received from the railroad company a 
through bill of lading or shipping bill for these cattle. He 
then drew his draft, dated November 7, 1884, for $12,287.57, 
to the order of George L. Otis, plaintiff’s cashier, on J. & 
W. Blaker, Newtown, Bucks county, Pennsylvania, attached 
the bill of lading to it, delivered it to the plaintiff, bank, 
who discounted and advanced the money to Mynick on se- 
curity of the bill of lading. 

3. On November 14, 1884, Myrick bought 202 other cattle 
weighing 260,000 pounds, which he shipped over same road, 
consigned to his own order at Philadelphia, “Notify J. & 
W. Blaker.” He received from the railroad company the 
same kind of bill of lading, drew his draft, dated the same 
day, on Blakers, at Newtown, delivered the same to the 
bank, with bill of lading attached; the bank advanced him 
the money named in it—$12,448.12. 

4. The cattle covered by these two shipments came to 
the defendant below, in the course of their carriage or 
transportation from Chicago to Philadelphia; they were 
from thence carried by it to Philadelphia, and delivered 
by it to J. & W. Blaker, without the order, permission or 

consent of the plaintiff. bank, without receiving or having 
the bills of lading, and without receiving. payment for the 
value of the cattle. The Blakers took the cattle, sold them, 
and applied the proceeds to their own use; did not pay the 
draft then or ever. The plaintiff has lost the money so ad- 
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vanced on the security of the bills of lading, say $24,735.69 
and the interest thereon. 

5. There is one other fact, which appears in the record, 
that ought to be considered, perhaps, in connection with the 
foregoing. 

One Henry Burnett, who was in the employ of the 
Blakers, and whose business it was to be at Chicago when 
the cattle were shipped, take charge of them on their way, 
feed and water them, and when the eattle reached their des- 
tination leavethem. He had nothing to do with the de- 
livery of the cattle to any one. 

6. Asoneofthe points we make is, that giving the defend- 
ant the benefit of the most favorable construction of all the 
evidence, it will be found on examination that there is no 
evidence in the record from which a jury could properly 
find a verdict for the defendant; and as it will be necessary 
for the court to examine and determine what is proved by 
the evidence, in order to a correct determination of the 
questions of law arising upon the record, we have given 
above a brief but accurate statement of the evidence and 
what we claim is proved by it. 


Ili. 


When the evidence was closed; the court, after listening 
to argument of counsel, said to the jury, “I am satisfied that 
the plaintiff, upon the facts as presented by both sides, is 
entitled to your verdict for the amount of his claim. In 
the view of the law at present adopted this is the result 
which | have reached.” 

Counsel for the defendant excepted to this instruction, 
the jury found a verdict for the plaintiff, with damages 
assessed at $34,271.41. The defendant moved fora new 
trial and assigned as a ground of motion that, “ The learned 
judge erred in instructing the jury that the plaintiff, upon 
the facts as presented by both sides, is entitled to your ver- 
dict for the amount of its claim.’’ The court overruled the 
motion and entered judgment on the verdict. 


IV. 


Two principal questions of law arise upon this statement 
of facts and the charge to the jury. 
I. Was the court within the rules of law and practice in 


the courts of the United States, in so directing the jury, as- 


suming that, upon the evidence produced by both sides, the 
court could see that a verdict for the defendant must be set 
aside on motion for new trial by the plaintiff? 

II. Upon the whole evidence, giving it fullest force le- 
gally conceivable, favorable to the defendant, could the jury 
rightfully have found a state of facts upon which the de- 
fendant would have been entitled to judgment? or, in other 
words, is there a fact proved by the evidence which, in law, 
warranted the defendant, in delivering the cattle described 
in the declaration to the Blakers, without a production and 
surrender by them to the company, of the shipping bills, 
or bills of lading, issued by the Michigan Central Railroad 
Company? or without having the order or consent of the 
bank so to do? 


V. 


On the first point we say, assuming that the evidence 
with all inferences which the jury could justifiably draw 
from it was insufficient to support a verdict for the defend- 
ant, so that the court could see that such a verdict, if re- 
turned, must be set aside, then the charge of the court was 
correct, and the verdict must stand, and the judgment must 
be affirmed. 

1. Ifthe court had, after hearing argument, come to the 
conelusion that the verdict ought to have been given for 
the defendant, and had then set it aside, found the facts for 
the defendant and given judgment against the plaintiff, the 
case would come within the rule announced in Travelers 
Insurance Company vs. Baylis, 113 United States, 316, and 
your r Honors oo under the doctrine of that case, reverse 
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2. But we submit that this case is distinguishable from 
that, in this: 

(a) There is really no conflict as to the facts which were 
controlling of the rights of the parties; 7.e., the evidence of 
title to the cattle was all contained in the shipping bills, and 
in the way bills or manifests accompanying the cattle and 
in the hands of the conductor of the company when the 
cattle reached the stock yards, and when they were delivered 
to the Blakers. 

(b) There is no dispute that the defendant delivered 
the cattle to the Blakers, without the production, by them, 
of the shipping bills, or payment of the value of the cattle, 
and without consent of the bank. 

(c) There is no dispute that the plaintiff’s drafts, drawn 
by Myrick on the Blakers, had never been paid by any one, 
nor that the bank had lost all the money it had advanced 
to Myrick on the security of those cattle. 

(d) The defendant did not object that the court was 
usurping the province of a jury, was finding upon disputed 
facts, nor was it insisting that the court should submit any 
question of fact to the jury, as was done in the case referred 
to. 

(e) The objection of the defendant was that upon the 
undisputed facts the plaintiff in law was not, but that the 
defendant was, entitled to judgment. 

(f) So we say that on the first point there is no error, 
unless upon examination of the record for the facts, it shall 
be found that there is evidence upon which the jury 
could justifiably have found for the defendant, and had 
such a verdict been returned the court ought not to have 

set it aside. 

3. To sustain our position we refer to the following 
cases in this court: 

Baylis v. Travelers Insurance Company, 113 U. S. 316, in 
which the rule is stated and authorities referred to, and the 
case distinguished from other cases. 

Randall yv. Baltimore & Ohio Railroad Company, 109 U. S. 
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478, and cases there cited; Higgins v. McCrea, 116 U. S. 


671. 


The cases thus far cited are for the most part where the 
instruction has been against the plaintiff for insufficiency of 
his evidence. But in Marshall v. Hubbard 117 U.S. 415, 


the defendant set up as a defense, false and fraudulent rep- 
resentations. He assumed the burden of proving it. The 
court instructed the jury that the defendant had not proved 
his defense, and for that reason they must find for the 
plaintiff. 

Thus we see the rule invoked works with equal force, 
whether the plaintiff’s evidence be insufficient to sustain his 
action, or the defendant’s to sustain his defense. Upon 
principle it is obvious, but in practice it has been declared 
and acted upon. 

Vicksburg & Meridian Railroad Company v. Putnam, 
118 U.S. 545. 


VI. 


As to the second point, we say that the evidence on both 
sides, after giving the defendant the benefit of all the infer- 
ences which the jury could justifiably draw from it, upon 
the most favorable consideration of it for sustaining the de- 
fense, presented a case where ua verdict for the defendant, 
if such a verdict had been returned, must have been set 
aside for want of any evidence to support it. 

1. There is no dispute that Myrick bought the cattle on 
the market in Chicago; that he borrowed of the plaintiff 
the money with which he paid for them; that the money 
was advanced in pursuance of an arrangement made be- 
tween the bank by Otis, its cashier, as detailed and stated 
by him in his testimony, pages 12 and 13 printed record. 

2. There is no dispute that the Michigan Central Railroad 
Company issued to Myrick the two shipping bills for the 
transportation of the cattle in question, as set out at pages 
8, 9, 10, 11 and 12 of printed record; none, that in and by 
each of those shipping bills the cattle were consigned to 


ee 
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“Order Paris Myrick, notify J. & W. Blaker, Philadelphia, 
Pennsylvania ;” none, that they were both delivered by 
Myrick to the bank, with his drafts, set out at page 8 printed 
record, and attached to those drafts, and sent by the plaintiff 
to the bank at Newtown, Pennsylvania, for presentation and 
collection; none, that they have never been paid; none, 
that these cattle, in due course of their regular transporta- 
tion, came to the defendant, who transported them to Phil- 
adelphia and delivered them to the Blakers, notwithstand- 
ing the way bills or manifests which it received with the 
cattle, showed that Paris Myrick was the owner and con- 
signee of those cattle, and that the Blakers were not the 
owners or consignees, and were not entitled to them. 

3. There is not only no evidence to justify or excuse the 
defendant for having delivered those cattle to the Blakers, 
but the undisputed and entire evidence proves notice to the 
defendant that the Blakers were not the consignees of the 
cattle, had no right to them, and that it should not deliver 
them, save upon the order of Myrick indorsed on the ship- 
ping bills, or accompanying them. The delivery, there- 
fore, of the cattle, by the defendant to the Blakers, was not 
only grossly negligent, but actually a conversion of the prop- 
erty, and without dispute rendered the defendant liable in 
law tothe plaintiff, upon the undisputed facts, for the value 
of the cattle. 3 

In Alderman et al. v. astern Railroad Company, 115 Mas- 
sachusetts 233, a car load of oats was shipped from Detroit, 
Michigan, by Botsford, Hibbard & Company, to be trans- 
ported to Salem, Massachusetts, and there delivered to the 
order of themselves. The oats were forwarded at the re- 
quest of Chandler & Co. of Boston, a bill of lading was sent 
by consignors to a bank in Boston, witha draft, for the price of 
the oats attached, on Chandler & Co. The bank was author- 


-ized to indorse over the bill of lading to Chandler & Co., on 


payment of the draft. The draft was accepted by Chandler & 
Co., March 16,187). March 18th, plaintiff advanced Chandler 
& Co. funds sufficient to take up the draft. Itwastaken up 
by Chandler & Co. The cashier of the bank indorsed the 
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bill of lading to Chandler & Co., who immediately indorsed 
it to plaintiffs. Before the bill of lading had been assigned 
to plaintiffs, Chandler & Co. sold a carload of oats, to arrive, 
to Beckford & Dodge of Salem, and upon arrival of this car 
load, Chandler & Co. informed Beckford & Dodge, by letter, 
that this was the car load of oats bought by them, and 
authorized them to take it, and the freight lines delivered 
the oats to them, subsequently to the indorsement of the bill 
of lading to plaintiffs. 

Court says: “The only evidence defendants had of any 
title in the goods was that furnished by the way bill, that 
they belonged to the consignors. The delivery by the de- 
fendant to Beckford and Dodge was therefore a conversion 
of the property, for which it is responsible to the plaintiffs, 
as rightful owners of the goods.’’ 

So in the case at bar. The way bills furnished evidence 
that the cattle belonged to Myrick, and were to be delivered 
to him or on his order only. 

Newcomb v. Boston & Lowell Railroad Company, 115 
Mass. 230. * 

Fifth National Bank Chicago v. Bailey, 115 Id. 228. 

Stollenwerck v. Thatcher, 115 Id. 224, are to the same 
effect. 

The delivery, by the owner of goods, of a common car- 
rier’s receipt for them, not negotiable in its nature, as a 
security foran advance of money, with the intention to 
transfer the property in the goods, is a symbolical delivery 
of them, and vests in the person making the advance a 
special property in the goods, sufficient to maintain replevin 
against an officer who afterward attaches them upon a writ, 
against the general owner: First National Bank of Green Bay 
v. Dearborn, 115 Massachusetts, 219. 

In Libby etal. v. Ingalls et al., 124 Massachusetts, 503, 
goods were delivered by plaintiffs to a railroad company at 
Chicago, to be by it and other railroads, associated as the 
Red Line Transit Company, transported to Lynn, Massa- 
chusetts. The packages were marked “ C. H. Lowell & Co. , 
Lynn, Massachusetts.” 
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Shipping receipts were given to plaintiffs, “Red Line 
Transit Company, June, 1875. Received in apparent good 
order, from Libby, McNeill & Libby, to forward as con- 
signed in margin.” 

“Marks and Consignees.” 

“C. H. Lowell & Co., Lynn, Mass. Order Libby, McNeill 
& Libby.” | 

The goods were delivered to defendants as they arrived 
in Boston, by the Boston & Albany Railroad Company, to 
complete their transportation, and freight bills given 
containing the following instructions: “ Order Jibby, 
McNeill & Libby. Notify C. H. Lowell & Co., Lynn.” 

The shipping receipts were given to Adams Express Com- 
pany, indorsed in blank by plaintiffs, attached to drafts 
drawn by them on C. H. Lowell & Co., payable to order of 
Adams Express Company, by which they were indorsed 
from time to time, and given to defendants. In the case of 
the goods in dispute in that case the drafts were not paid 
by Lowell & Co., nor were the indorsed shipping receipts 
given them; but the goods were delivered to Lowell & Co., 
without their producing the indorsed bills of lading, or any 
order from the plaintiffs. 

Court says, “The receipts, with the attached drafts, were 
plain instructions, when received, that the receipts, which 
were the evidence of title to the goods, were to be delivered 
only on payment of the draft. * * * Till Lowell & Co. 
had bought the goods, by paying the drafts, the defendants 
were not authorized to deliver the goods to any one. * * 
* The delivery to C. H. Lowell & Co., without authority, 
was a conversion of the goods, and the defendants are liable 
to the plaintiffs for the value of the whole.” Hathaway et 
al. v. Haynes, Trustee, 124 Massachusetts, 311. 

In Forbes et al. v. Boston & Lowell Railroad Co., and same 
v. Fitchburg Railroad Co., 133 Massachusetts 154, “ Gallup, 
Clark & Co.,” grain dealers in Chicago, in response to an 
order given Foster & Co., forwarded to Boston fifty car 
loads of corn, by the National Dispatch Fast Freight Line, 
an association of railroads, whose roads make a‘continuous 
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line from Chicago to Boston, the defendant’s road being 
part of the line. The freight line issued an inland bill of 
lading, by which the corn was consigned to the order of 
Gallup, Clark & Co., at Boston. G.C. & Co. drew a draft 
on Foster & Co., for the price of the corn, attached to it the 
bill of lading and forwarded both to Tremont Bank of Bos- 
ton. October 24, 1879, Foster & Co. paid the bank the 
amount of the draft, received from it the draft and bill of 
lading, and immediately indorsed it to the plaintiffs, as 
security for an advance then made by them to the full 
amount of the draft, and they have held them ever since. 
The corn was received and transported by the defendant, 
arriving in Boston October 30, 1879. It remained in 
cars until December 12, 1879, when, by Foster & Co’s. 
order, it was shipped on board a vessel for Cork, and ex- 
ported to Ireland. Foster & Co. did not produce and pre- 
sent to the defendant any bill of lading, but represented 
that it was in their possession. Held, that the transfer of 
the draft and bill of lading, passed the title to the corn tu 
plaintiffs, and that the plaintiffs were entitled to judgment. 

The case of same v. Fitchburg Co. follows, in which the 
same rule is held. 

Wright et al. v. The Northern Central Railway Co., 8th 
Philadelphia Report, 19. Manifest was “Order of Bright, 
Denit & Co., notify Wellington Jones, Shamokin, Pennsyl- 
vania.”’ 

Huskill. vy. Farmers and Mechanics National Bank, 89 
Pennsylvania State, 155. 
Liedeman v. Knox, 53 Maryland, 612. 

Shaw v. R. R. Co.,101 U. 8. 537, was an action of replevin 
to recover possession of certain cotton. Novell & Co., of 
St. Louis, sold té6 the Merchants National Bank of St. 
Louis, their draft for $11,947.43 on Kuhn & Brother, of Phila- 
delphia, and as collateral security for the payment thereof, 
indorsed in blank and delivered to the bank an original bill 
of lading for 170 bales of cotton that day shipped to Phila- 
delphia. The duplicate bill of lading was sent to Kuhn & 
Brother on the same day by Novell & Co. The Merchants 
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National Bank forwarded the draft with the original 
bill of lading attached, to the Bank of North Amer- 
ica. On November 14, 1874, the latter bank sent the 
draft—the original bill of lading being attached—by mes- 
senger to Kuhn & Brother for acceptance. Kuhn & 
Brother accepted the draft, but without being detected, 
substituted the duplicate bill of lading for the original. 

On the same day Kuhn & Brother indorsed the original 
bill of lading to Miller & Brother and received an advance 
thereon of $8,500. 

The cotton in controversy was, through agency of a broker, 
sold by sample to Shaw & Ersey. The original bill of lad- 
ing was deposited on the same day with the North Pennsyl- 
vania Railroad Company by which the cotton was received, 
and on its arrival was delivered to Shaw «& Ersey. 

This court held that the Merchants National Bank was 
the owner of the cotton by means of having the original bill 
of lading indorsed and delivered to it: that under the cir- 
cumstanees of the case, the bank did not lose the title by the 
fraud of Kuhn & Brother; that Miller & Brother did not 
acquire title by the indorsement and delivery to them of the 
original bill of lading by Kuhn & Brother, and the bank 
was entitled to recover the cotton from Shaw & Ersey. 

Dows v. National Exchange Bank, Milwaukee, 91 U.S. 
618. 

St. Louis & I. M. R. R. Co. v. Larned, 103 Ill. 293. 

Holmes v. Bailey, 92 Penna. State, 57. 

Bank of Commerce in Buffalo v. Amos A. Bissell et al.,72N.Y. 
615, is substantially the case at bar. Defendants were com- 
mon carriers; they had given a bill of lading for a boat load 
of wheat shipped from Buffalo by Sears & Daw to New York 
“on account and order” of bank. The bill of lading con- 
tained this direction: “ Notify E. 8. Brown, New York.” 
The bill of lading was given to the bank as security for a 
time draft of Sears & Daw on Brown and discounted by the 
bank. Defendants delivered the wheat to Brown without 
the bill of lading, and without his paying the draft. Held, 
the defendants were liable. 
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The case is alsoin point, as tc the attempt of defendant 
in this case to show by several witnesses a custom of car- 
riers to deliver property without presentation of bills of lad- 
ing. To same effect are Farmers and Mechanics Nat. Bk. v. 
Logan, 74 N. Y. 568, and Karmers and Mechanics Nat. Bk. 
v. Atkinson, same, 587. 

The City Bank vy. Rome, W. & O. R. R. Co., 44 N.Y. 
136. 

The Cayuga County National Bank v. Daniels, 47 N.Y. 
63 

The Marine Bank of Chicago v. Wright, 48 N. Y. 1. 

Dows vy. Green et al., 24 N. Y. 638. 

Bank of Rochester v. Jones, 4 N.Y. 497. 

These cases [ think sustain our position, that on the evi- 
dence given on both sides, the plaintiff was entitled to have 
the verdict in its favor, and that had the jury returned a 
verdict for the defendant, it would have been the duty of . 


‘the court to set it aside. I have been at great pains to 


make a thorough examination of reported cases bearing 
upon the questions which arise in this ease. My examina- 
tion has resulted in finding substantially, and unbroken, 
and uniform rule established by the cases. The rule for 
which we contend, has been so long held by courts every- 
where, that it has long since been elementary. 


J. A. SLEEPER, 
Of Counsel for Defendant in Error. 
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ETNA LIFE INSURANCE CO. OF HARTFORD, CONN., VS. ADA DAVEY. 1 


1 Unitep States oF AMERICA, 88: 
[The Seal of the U. S. Circuit Court, Dist. of New Jersey.] 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the district of New 
Jersey, Greeting: 


Because in the record and proceedings, as also in the rendition 
of the judgment in a plaint which was in the said court, before you 
or some of you, between The Attna Life Insurance Company of 
Hartford, Connecticut, and Ada Davey, of the city of Jersey City, 
New Jersey, of a plea of debt, a manifest error hath intervened, to 
the great damage of the said The Attna Life Insurance Company of 
Hartford, Connecticut, as by their complaint appears, we, being 
willing that the error, if any hath been, should be duly corrected 
and full and speedy justice done to the parties aforesaid in this be- 
half, do command you, if judgment ‘be therein given, that then, 
under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, on the second Monday of 
October next, in the said Supreme Court to be then and there 
held, that, the record and proceedings aforesaid being inspected, the 
said Supreme Court may cause further to be done therein to correct 
that error what of right and according to the laws and customs of 
the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the fifth day of April, in the year of our Lord 


eighteen hundred and eighty-four. 
S. D. OLIPHANT, Clerk. 


[Endorsed :] U.S. Supreme Court. The tna Life Insurance 
Company against Ada Davey. Writ of error. Theron G. Strong, 
attorney for pl’t’ff in error, 41 Wall street, New York. Allowed 
April 5, 1884. Jno. T. Nixon, J. 


Due service of a copy of within writ of error is hereby admitted. 
Dated Trenton, N. J., April 5, 1884. 
| JNO. LINN, 


Attorney for Ada Davey, Defendant in Error. 


2 UNITED STATES OF AMERICA, 88: 


To Ada Ward, wife of Charles Ward (formerly Ada Davey), of the 
city of Jersey City, Hudson county, New Jersey, Greeting : 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington 
on the second Monday in October next, pursuant to a writ of error 
filed in the office of the clerk of the circuit court of the United 
States for the third circuit and district of New Jersey, wherein the 
ZMtna Life Insurance Company of Hartford, Connecticut, is plain- 
tiff in error and you are defendant in error, to show cause, if any 
there be, why the judgment in the said writ of error mentioned 
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should not be corrected and speedy justice should not be done to 
the parties in that behalf. 
Witness the Honorable John T. Nixon, one of the judges of the 
circuit court of the United States for the district of New Jersey. 
Dated April 5th, A. D. 1884. 
JNO. T. NIXON, J. 


[Endorsed:] U. S. Supreme Court. The &tna Life Insurance 
Company against Ada Davey. Citation. Theron G. Strong, attorney 
for pl’t’ff in error, 41 Wall street, New York. 


Due service of a copy of within citation is hereby admitted. 
Dated Trenton, N. J., April 5, 1884. 
JNO. LINN, 


Attorney for Ada Davey, Defendant in Error. 
3 Supreme Court of the United States. 


THe Atrna LIFE INSURANCE COMPANY vs. ADA DAVEY. 


On writ of error to the United States circuit court, district of New 
* Jersey. 


Know all men by these presents that we, The A¢%tna Life Insur- 
ance Company of Hartford, Connecticut, Charles Whitehead, of the 
city of Trenton and State of New Jersey, and Philip P. Dunn, of the 
same place, are held and firmly bound unto Ada Ward, wife of 
Charles Ward (formerly Ada Davey), of Jersey City, Hudson county, 
New Jersey, in the sum of twenty-four thousand dollars, to be paid 
to the said Ada Ward, her executors, administrators, or assigns; to 
which payment, well and truly to be made, we bind ourselves and 
each of us, jointly and severally, and our and each of our successors, 
heirs, executors, and administrators, firmly bv these presents. 

Sealed with our seals and dated this second day of April, eighteen 

hundred and eighty-four. 
4 Whereas the above named The /Mtna Life Insurance Com- 
pany of Hartford, Connecticut, hath prosecuted a writ of 
error in the Supreme Court of the United States to reverse the judg- 
ment rendered in the above-entitled action by the circuit court of 
the United States for the third circuit and district of New Jersey : 

Now, therefore, the condition of this obligation is such that if the 
above-named The Aitna Life Insurance Company of Hartford, 
Connecticut, shall prosecute its said writ of error to effect and 
answer all costs and damages if it shall fail to make good its plea, 
then this obligation shall be void; otherwise to remain in ful! force 


and virtue. 
M. G. BULKLEY, President. [1. s.] 


Sealed and delivered in the presence of— 
JOEL L. ENGLISH. 


Attest: J. L. ENGLISH, Secretary. 


CHAS. WHITEHEAD. [t.s. 
P. P. DUNN. L. 8. 


qu 
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Sealed and delivered, as to Charles Whitehead and Philip P. Dunn, 


in the presence of— 
LEWIS W. SCOTT. 


UNITED STATES OF AMERICA 88: 


Charles Whitehead and Philip P. Dunn, each being duly sworn 
and affirmed, depose and say, and each for himself says, that he is 
worth the sum of twenty-four thousand dollars over and above all 
his just debts and liabilities, and resides in and owns real estate in 


the State of New Jersey. 
CHARLES WHITEHEAD. 
P. P. DUNN. 


Sworn and subscribed before me this fifth day of April, A. D. 
1884, as to Charles Whitehead, and affirmed and subscribed before 
me this fifth day of April, A. D. 1884, as to Philip P. Dunn. 

LEWIS W. SCOTT, 
United States Circuit Court Commissioner, 
District of New Jersey. 


6 I approve the above bond and the sufficiency of the sureties 


thereto. 


Dated April 5, 1884. 
JNO. T. NIXON, J. 


STATE OF CONNECTICUT, \ s 
County of Hartford, 


Be it remembered that on the second day of April, A. D. 1884, 
before me, the subscriber, a notary public for the State of Connecticut, 
residing in Hartford, personally appeared Joel L. English, who, 
being duly sworn according to law, on his oath saith that he is the 
secretary of the Atna Life Insurance Company, one of the parties 
named in the foregoing obligation; that he knows the seal of the 
said company, and that the seal affixed to the said obligation is the 
common or corporate seal of the said company; that Morgan G. 
Bulkley is the president of the said company ; that this deponent 
saw the said Morgan G. Bulkley sign, seal, and deliver the said ob- 

ligation as the voluntary act and deed of the said company, 
7 he being thereunto duly authorized by a resolution of the 
board of directors of the said company, and that thereupon 


this deponent signed his name to the same as an attesting witness. 
JOEL L. ENGLISH. 


Sworn and subscribed to before me the day and year aforesaid. 
[L. s.] GEO. W. HUBBARD, 
Notary Public. 


(Endorsed :) Supreme Court of the United States. The Aitna 
Life Insurance Company vs. Ada Davey. Bond. Theron G. Strong, 
att’y for plaintiff in error. Filed April 5, 1884. 8S. D. Oliphant, 


clerk. 


i 
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8 Judgment. 


United States Circuit Court, District of New Jersey. 
Apa Davey vs. THE A2TtTNA Lire INSURANCE COMPANY. 
In debt. | 
As yet of the thirty-first day of December, eighteen hundred and 


eighty-one. 
JOHN T. NIXON, 
District Judge. 
Witness: 
S. D. OLIPHANT, Clerk. 
JOHN LINN, 
Attorney for Plaintiff. 
THERON G. STRONG, 
Attorney for Defendant. 


District oF New JERSEY, 8s: 
Ada Davey, who isa citizen of the State of New Jersey, 
9 the plaintiff in this suit, by Linn and Babbitt, her attorneys, 
complains of the A“tna Life Insurance Company, a corpora- 
tion created by the laws of the State of Comnecticut and a citizen 
of the State of Connecticut, the defendant in this suit, of a plea 
that said defendant render unto the said plaintiff the sum of twenty 
thousand dollars, lawful money of the United States of America, 
which the said defendant to the said plaintiff owes and from her 


‘unjustly detains. 


For that whereas heretofore, to wit, on the sixteenth day of July, 
eighteen hundred and seventy-eight, at the city of Hartford, in 
said State of Connecticut, the said defendants made and executed 
their certain eontract in writing, commonly called a policy of in- 
surance, bearing date the day and year aforesaid, whereby, in con- 
sideration of the representations and declarations made to them in 
the application for the said policy, and of the annual premium of 
two hundred and thirty-three dollars and sixty cents, to be paid to 
them on or before the sixteenth day of July in each and every year 
during the continuance of said policy,— did insurethelifeof William 

A. Davey, for the term of his natural life,in the sum of ten 
10 thousand dollars, the said sum insured to be paid at the office 

of said company in Hartford, Connecticut, to his wife, Ada 
Davey, the plaintiff in this suit, or, in the event of her death before 
his, to his executors, administrators, or assigns, within ninety days 
after due notice and proof of the death of the said William A. 
Davey during the continuance of said policy, any portion of the 
whole premium for the current year remaining unpaid or any other 
indebtedness to said company on account of said policy being first 
deducted therefrom. 

The said policy was issued and accepted upon the following con- 
ditions and agreements therein cuntained—that is to say : 

First. The answers, statements, representations, and declarations 


id 
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contained in or endorsed upon the application for this insurance, 
which application is hereby referred to and made a part of this con- 
tract, are warranted by the insured to be true in all respects; 
11 and if this policy has been obtained by or through any fraud, 
misrepresentation, or concealment, or by any false statement, 
then this policy shall be absolutely null and void. 

Second. This policy shall not take effect until the advance pre- 
mium hereon shall have been actually paid during the lifetime of 
the insured; and if any subsequent premium on this policy be not 
paid when due, during the lifetime of the said insured, then this 
policy shall cease and determine (except as hereinafter provided), 
and this company shall not be liable for the payment of the sum 
insured herein nor any part thereof, and no premium on this policy 
shall be considered payed unless a receipt shall be given therefor 
signed by the president or secretary of the company. 

Third. The said insured is, under this policy, freely permitted to 

reside in any settled portion of the Western Hemisphere lying 
12 north of the thirty-second parallel of north latitude at all 

seasons of the year, and in the United States lying south of 
said thirty-second parallel, excepting from the first day of July to 
the first day of November; and in the Eastern Hemisphere lying 
north of the forty-secund parallel of north latitude and west of the 
fortieth meridian of longitude east from Greenwich at all seasons of 
the year, and in Italy south of said forty-second parallel, excepting 
from the first day of July to the first day of November; and he may 
also pass as a passenger, by usual routes and means of public con- 
veyance, to and from any port or place within the foregoing limits, 
but if he shall at any time during the continuance of this policy 
pass bevond or be without the foregoing limits, or shall be person- 
ally engaged in blasting, mining, or submarine operations, or in the 
manufacture or transportation of explosive substances, or as an em- 

ployee in any capacity in service on any sea, river, lake, or 
13 other body of water, or upon any railroad; or if he shall 

enter into any military or naval service, whether voluntarily 
or otherwise (the militia when not in actual service alone excepted) 
without the consent of this company, previously given in writing, 
signed by the president or secretary, in each and every of the fore- 
going cases; or if he shall commit suicide, or die by his own hand, 
or in consequence of a duel, or in consequence of the violation 
of any law wherever he may be; or if he shall become so far in- 
temperate as to impair his health or induce delirium tremens, or if 
his death shall result from injuries received while under the in- 
fluence of alcoholic liquor, or if he shall be convicted of felony, then 
in each and every of the foregoing cases this policy shall become 
and be null and void, except as provided in the eighth section of 
these conditions. 

Fourth. No assignment of this policy shall be valid unless made 

in writing and attached hereto and a copy thereof furnished 
14 said company, and any claim against this company arising 

under this policy made by any assignee shall be subject to 
proof of interest. 
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Fifth. All agreements made by this company are signed by its 
president or secretary ; no other person can alter or waive any of the 
conditions of this policy, or issue permits of any kind, or make an 
agreement binding upon the company. 

Sixth. Permits for residence or travel outside of the limits pre- 
scribed above, or to engage in occupations hereby prohibited, may 
be granted at the option of the company and on payment of extra 
premiums, to be determined by it; which permits must be signed by 
president or secretary of the company. 

Seventh. Whan all the premiums upon this policy shall have 

been paid for three years or more, and any subsequent 
15 premium shail have become due and not have been paid, a 
paid-up non-participating policy will be issued for such an 
amount as the surrender value of this policy will purchase, at the 
then age of the insured, applied as a net single premium by the 
actuaries’ rate of mortality and four per cent. interest, provided 
this policy be surrendered and application made for said paid-up 
policy within twelve months from the time when said subsequent 
premium shall have become due and not have been paid; otherwise 
this policy shall become and be null and void, except as provided 
in the eighth section of these conditions. No allowance will be 
made for this policy unless the premiums for three entire years shall 
have been paid as they become due, nor thereafter, except in paid- 
up insurance, and in determining the amount of the paid-up policv 
to be issued premiums paid for entire years only will be con- 
sidered. 
16 Eighth. In every case when this policy shall cease, be, or 
become void (except by fraud, misrepresentation, concealment, 
or by any false statement), if the premiums for three entire years 
shall have been paid, the amount which by the seventh section of 
these conditions would be applied to the purchase of a paid-up policy 
shall not be forfeited to the said company, but the same shall be due 
and payable in ninety days after due notice and proof of death of 
the said insured. 


And the plaintiff saith that the answers, statements, representa- 
tions, and declarations contained in or endorsed upon the applica- 
tion for said insurance were true in all respects, and the said policy 
was not obtained by or through any fraud, misrepresentation, or 
concealment, or by any false statement, and the advance premium 
was actually paid during the lifetime of said William A. Davey, 

and every subsequent premium on said policy was paid when 
17 due during the lifetime of said William A. Davey, and re- 

ceipts regularly and duly given therefor, signed by the secretary 
of said company ; and the said William A. Davey did not at any time 
during the continuance of said policy pass beyond and was not 
without the Jimits prescribed in the third conditioned mentioned and 
contained in said policy, and was not at any time engaged in blasting, 
mining, or submarine operations, or in the manufacture or trans- 
portation of explosive substances, or as an employee in any capacity 
in service on any sea, river, lake or other body of water, or upon 
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any railroad, nor did he at any time enter into any military or 

naval service, nor did he commit suicide or die by his own hand, 

or in consequence of a duel, or in consequence of the violation of 

any law, nor did he become so far intemperate as to impair his 

health or induce delirium tremens, nor did his death result from 
injuries received while under the influence of alcoholic liquor, 

18 nor was he convicted of felony, contrary to any of the con- 
ditions or agreements contained in said policy. 

And the plaintiff further saith that the said William A. Davey 
departed this life during the continuance of said policy, on the sixth 
day of August, eighteen hundred and eighty-one, and that due 
notice and proof of his said death was given to said defendants on 
the sixteenth day of August, eighteen hundred and eighty-one. 

Whereby, and by virtue of the premises, the said defendants be- 
came indebted to the plaintiff in the sum of ten thousand dollars, 
parcel of said sum of twenty-thousand dollars above demanded, to 
be paid to her within ninety days after said nstice and proof of 
death of said William A. Davey, which period has long since and 
before the commencement of this suit elapsed; yet the said defend- 
ants, although often requested so to do, have not as yet paid said 
sum of ten thousand dollars or any part thereof to the said plain- 

tiff, but so to do have hitherto wholly refused and still re- 
19 fuse, to the damage of said plaintiff of ten thousand dollars ; 
and therefore she brings this suit, &c.. 

And the said defendant, by Theron G. Strong, its attorney, comes 
and defends the wrong and injury when, &c., and says that it does 
not owe the said sum of ten thousand dollars above demanded, or 
any part thereof,in manner and form as the said plaintiff hath 
thereof above complained against it, and of this the said defendant 
puts itself upon the country, &c. 

And, for a further plea in this behalf to the declaration of the 
plaintiff, by leave of the court here for that purpose first had and 
obtained, the said defendant saith that by the first condition and 
agreement contained in the policy of insurance in the said declaration 
mentioned, and upon which the said policy wasissued and accepted 
by the said defendant, it was provided and agreed that the answers, 
statements, representations, and declarations contained in or en- 

dorsed upon the application for the said insurance were war- 
20 ranted by the said Williain A. Davey, the said insured, to be 

true in all respects, and that if the said policy had been ob- 
tained by or through any fraud, misrepresentation, or concealment, 
or by any false statement, then the said policy should be absolutely 
null and void; and the said defendant avers that a material fact in 
the answers and statements of the said plaintiff stated in the ap- 
plication for the said insurance in the said policy mentioned, and 
thereby agreed to be the basis of insurance—that is to say, that at 
the time of issuing the said policy the said William A. Davey had 
never been addicted to the excessive or intemperate use of any alco- 
holic stimulants or opium and did not use any of them often or 
daily—was wholly untrue, and the said William A. Davey had for a 
long time prior to the issuing of said policy been addicted to the 
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excessive and intemperate use of alcoholic stimulants, and had used 
them often and daily; wherefore the said defendant says that the 
said policy became and was absolutely null and void; ana 
21 of this the said defendant puts itself upon the country, &e. 
And, for a turther plea in this behalf to the declaration of 
the plaintiff, by leave of the court here for that purpose first had 
and obtained, the said defendant saith that the said policy of insur- 
ance was obtained through certain misrepresentations and false 
statements made in the answers, statements, and declarations con- 
tained in or endorsed upon the said application of insurance—that 
is to say, that the said William A. Davey had never been addicted 
to the excessive or intemperate use of any alcoholic stimulants or 
opium and did not use them often or daily, whereas in fact the 
sald William A. Davey had been for a long time prior to the issuing 
of the said policy and then was addicted to the excessive and in- 
temperate use of alcoholic stimulants, and had used them often and 
daily, whereof the said policy of insurance became and was null 
and void; and of this the said defendant puts itself upon the 
country, &e. 
22 And, for a further plea in this behalf to the declaration of 
the plaintiff, by leave of the court here for that purpose first 
had and obtained, that the said plaintiff ought not to have or main- 
tain her aforesaid action thereof against it, because it says that the 
condition contained in the said policy of insurance and set forth in 
the said declaration of the plaintiff—that is to say, that if the said 
William A. Davey, the insured therein mentioned, should become 
so far intemperate as to impair his health or to induce delirium 
tremens the said policy should become and be null and void—was 
broken and the said William A. Davey, after the issuing of the said 
policy, did become so far intemperate as greatly to impair his health 
and to induce delirium tremens, contrary to the tenor and effect of 
the said conditions, by reason whereof the said policy of insurance 
became null and void; and of this the said defendant puts himself 
upon the country, Cc. 
23 Therefore Jet a jury come before the said court, at the March 
term thereof, A. D. eighteen hundred and eighty-two; and the 
trial of the said cause having been continued from term to term 
until the March term, A. D. eighteen hundred and eighty-four : 
And now, at this day, to wit, the twenty-seventh day of March, 
A. D. eighteen hundred and eighty-four, comes before the said court 
as well the said plaintiff, by her attorney, as the said defendants, by 
their attorney ; and the jurors of that jury, being summoned, also 
come, who, to speak the truth of the matters within contained be- 
ing chosen, tried, and sworn, say upon their oath that the said de- 
fendants do owe to the said plaintiff the sum of ten thousand dol- 
lars, within demanded, and they assess the damages of the said 
plaintiff on the occasion of the detention of that debt, over and 
above her costs and charges by her about her suit in this behalf ex- 
pended, to one thousand four hundred and nineteen dollars and 
eighty-two cents, and for those costs and charges at six cents. 
Therefore it is considered that the said plaintiff do recover against 
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the said defendants her said debt of ten thousand dollars by 
24 the jury aforesaid found, and her said damages of one 
thousand four hundred and ninteen dollars and eighty-two 
cents by the jury aforesaid assessed above her costs and charges afore- 
said, and the sum of three hundred and seventy-one dollars and 
twenty-five cents now here adjudged to her for her said costs and 


charges. And the said defendants, in mercy, Kc. 
JNO. T. NIXON, J. 


Judgment signed this twenty-seventh day of March, A. D. eigh- 
teen hundred and eighty-four. 


25 Rule for Substitution. 
United States Circuit Court, District of New Jersey. 
Apa Davey vs. THE Aitna Lire INSURANCE COMPANY. | 
In debt. 


The partnership heretofore existing between John Linn and Rob- 
ert O. Babbitt, under the firm name of Linn and Babbitt, attorneys 
of the plaintiff in the above-stated suit, having been dissolved, it is 
cohen by the court that John Linn be substituted therein as the 
attorney of the above-named plaintiff, on motion of John Linn, att’v. 


Entered February 20, 1883. 
Ss. D. OLIPHANT, Clerk. 


26 Bill of Exceptions. (Filed March 27, 1884.) 
United States Circuit Court, District of New Jersey. 
THE Aitna Lire [INSURANCE CoMPANY ads. ADA DAVEY. 
In debt. 


Be it remembered that on the Eleventh day of January, in the 
year of our Lord eighteen hundred and eighty-four, at a circuit 
court of the United States, in the third circuit, in and for the district 
of New Jersey, before the Honorable William McKennan and John 
T. Nixon, judges of said court, the issues joined in the above-stated 
cause between the said parties (pro ut the pleadings) came on to be 
tried by a jury for that purpose duly empanneled in the presence of 
John Linn, Esq., the attorney for the plaintiff, and Theron G. 
Strong, Esq., attorney for the defendant. | 

The names of the parties are set forth in full in the title to this 
statement, and there has been no change. 


Thereupon the attorney for the plaintiff, to maintain the issues 
on the part of the plaintiff, offered and put in evidence without any 
proof at all, it being admitted, the original policy of insurance 

issued on the life of William A. Davey. 
27 The policy bears date on the 16th of July, 1878, and is for 
the sum of ten thousand ($10,000) dollars. The formal ex- 
ecution of the policy is admitted by the stipulation. 
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It is admitted that the last premium, which was in 1880, was paid 
on the 16th of July, 1881. 


_And thereupon the plaintiff called as witness in her behalf Frank 
Davey, who, being duly sworn, testified as follows: 


Direct examination by Mr. Linn: | | 
Q. Were you the brother of William A. Davey? A. Yes, sir. 


Q. Were you present at the time of his death? A. Yes, sir. 
Q. Where did he die? <A. Alexandria Bay, Jefferson county, New 
York. 


Q. When? A. On the 6th of August, 1881. 


Cross-examined by Mr. KEasBy: 


Q. At what hotel? A. At the Crossman House. 
Q. How long had he been there? A. I couldn’t say. 
Q. Was he there on a summer visit? <A. Yes, sir. 
Q. Was he visiting alone? A. He was. 
Q. Was his wife or family with him? A. No, sir. 
Q. Do you know that he had been there several weeks? A. I 
couldn’t say about that. 
Q. Had he been in the habit of going there? A. Yes, sir; nearly 
every summer. | 
28 Q. When did you arrive there? <A. I arrived there on 
Thursday, the 4th of August. 


Ap-~— iM 


By the Court to Mr. Keasby: Then you throw some doubt upon 
the fact of this man’s death by vour cross-examination ? 

Mr. Krassy: No, sir. 

Q. (To the witness): You were there two days with him? A. I 
was there from Thursday noon until Saturday. 

Q. Who was present at the time of his death—what physician ? 
A. ‘There was no physician present. 

@. Any other persons? A. His wife. 

Q. Any other? A. His wife and cousin. 

Q. What was hername? A. Miss Davey. 

Q. Where did she live? A. I couldn’t say. 


And said plaintiff’s attorney offered in evidence the proofs of 


loss and the physician’s certificate and affidavit of death, taken on . 
the 13th of August and served on the 16th of August. 
Whereupon the plaintiff rested her case. a 


And thereupon the defendant’s attorney, to maintain the issues on 7 
their part, called as a witness in their behalf ANDREW DucLong, 
who, being duly sworn, testified as follows: | 


Direct examination by Mr. Strone: 


Q. Where do you reside? A. Alexandria Bay. 
29 Q. How long have you lived there? A. I was born and 
brought up there. 
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Q. And what is your age now? A. Twenty-one on the 27th of 
November. 

Q. What is your occupation now? A. I am master cf a steamer, 
and have been for several years. 

Q. How long have you been master of that? <A. I should say 3 
or 4 years. 

Q. What was your occupation before that? A. I was boatman. 

Q. Boatman and guide? A. Yes, sir. 

Q. For persons stopping at Alexandria Bay? A. Yes, sir. 

Q. How long were you engaged in that occupation? <A. Ever 
since I was big enough to row. 

Q. Do you know a person, William A. Davey? A. Yes, sir. 

Q. When did you become acquainted with him? A. I think it 


was in 1870 or 1871. | 


Q. Where was that? A. At Alexandria Bay. 

Q. What was hedoing at Alexandria Bay? A. He was there fish- 
ing. 

Q. How much were you with him during the day? <A. The first 
year that I saw him I don’t think I was with him—I did not 
row—but he was in the parties in which I was. 

Q. Who was in the party? A. I do not recollect all the names; 
I know one gentleman, and that was Mr. Clark there. 

Q. Did you see him after that time; and, if so, how often did 
30 you see him—TI mean in successive years? A. I saw him; I 
was his guide the next year after that. 

Q. Did you see him there every summer—pretty nearly? A. 
Very nearly. : 

Q. Up to what time? To his death? <A. Well, yes; I do not 
know that he was there every year; I cannot say about that. 

Q. You saw him the year of his death? A. Yes, sir. 

Q. How many years did yourow him? A. I think I rowed him 
four years. 

Q. What was the last year you rowed him? A. That was in 

Q. 1878 or 1879? A. 1878 or 1879, I think. 

Q. How much was you with him the years when you rowed him ? 
Q 

Q 


A. I was with him from seven o’clock to six, generally. 
. All day? A. Yes, sir. 
. You prepared his dinner for him, I suppose? A. Yes, sir. 
. He was in the same boat, was he? A. Yes, sir. 
. It was an ordinary row-boat? A. Yes, sir. 
. Did you observe what his habits were as to the use of al- 
coholic liquors from the time you first knew him? A. Yes, sir. 
Q. Did he use them? A. Yes, sir. 
Q. Did the use of them increase in successive years or did it di- 
minish? <A. I think it increased. 
Q. Who rowed him when you stopped? A. Burgall was one of 
the men, and then White rowed him. 
Q. Did he row him the last one or two years? A. I think he 
did. 
31 Q. Where did he purchase the liquor that he used, if any- 
where? A. When he was with me we got it at Rockport. 


Q 
Q 
Q 
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Q. Across the river from Alexandria Bay? A. Yes, sir. 

Q. Did he get it at any other place? A. At the hotel. 

‘Q. Which hotel? A. The Crossman House. 

Q. Did you get it for him or at his request? A. I did, at Rock- 
ort. 

Q. You saw it brought down from the hotel? <A. Yes, sir; usu- 
ally brought it down myself. 

Q. And you got it in the house? A. Yes, sir. 

Q. Where else did he purchase liquor—from Mr. Benson’s place 
at all? <A. I think not while [ was with him, 

Q. That was afterwards? <A. Yes, sir. 

Q. How often did he drink during the day? A. He drank quite 
often; I shouldsay once an hour, generally, in the latter part, when 
I was with him; perhaps at first he did not drink as much. 

. He drank every season when you saw him there? A. Yes, sir. 

Q. Did you see him in the evening at the hotel? <A. Yes, sir. 

Q. Every year when he was there you saw him? A. Yes, sir; 
perhaps not every year. 

Q. Did he indulge in liquor at all in the evening? A. Yes, sir. 

Q. To what extent? <A. I could not say as to that; two or three 
times, perhaps. 

Q. He drank several times during the evening? A. Yes, 
32 sir; perhaps not every evening. 
Q. What did he drink in the way of liquor? A. Brandy. 

Q. Did he ever have it with him in the boat? <A. Yes, sir. 

@. In what form would it be? A. In a bottle. 

Q. In an ordinary quart bottle? A. Yes, sir; and pint bottle. 

Q. How much did he drink—some days as much as one bottle? 


By Mr. Linn: Don’t put the answer in witness’ mouth. 


Q. Did he always pour it out, or did he drink it from the bottle ? 
A. He used to pour it out. 

Q. Ina glass? A. He had a flask he used, and the bottom came 
off. 

Q. Did he drink it raw? <A. Yes, sir. 

Q. Did he drink as much as one bottle in aday? A. I have seen 
him drink as much as that in one day. 

Q. A quart botile? <A. I believe it was called a quart bottle. 

Q. What would he take with him during the day—one bottle ? 
A. One bottle generally. 

Q. And then at the hotel, at the bar, what he would drink was 
that outside of what was in the bottle? A. At the bar—yes, sir. 

Q. How do you know that what he drank was brandy? A. Well, 
I drank with him sometimes, but not often. 

Q. When he got it at Rockport, I understand you to say you got 

it by the bottle? A. Yes, sir; and took it to the boat. 
O93 Q. And this continued so long as you rowed him? A. 
Yes, sir. 

_Q. And this habit, did it continue as long as you knew him, in 
the evening and inthe morning? A. Yes, sir. 
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Q. Did you see him drink so much in the morning as in the 
evening? <A. No, sir; not so much. 

Q. Coming down to 1881, what was your engagement in 1881? 
A. Steamboating. 

Q. Did you have anything to do with Mr. Davey in 1881, besides 
when you met him casually in the evening? A. Yes, sir; went 
out fishing with him one Sunday. 

Q. Did he drink any liquor that day? A. Yes, sir. 

Q. Do you know how much he drank? A. I could not.say how 
much he did; he had a bottle along; I do not recollect how much 
there was out of it, but he drank some. 

Q. Now, when was he taken sick, if you remember? A. I could 
not tell you the dates; I think in July; the latter part of July or 
the first of August. 

Q. How did you learn that he was sick? A. Somebody sent for 
me; I do not know who came after me; I think Mr. Crossman, the 
hotel man, sent for me to go to Gus—that he was sick. 

Q. That was Mr. Davey; they called him “Gus.” His middle 
name is Augustus? A. Yes, sir. 

Q. Did you goup? A. Yes, sir. 

Q. Where did you find him? A. In bed, in his room. 

Q. What time of the day wasit? A. I should think it 
34 was 7 or 8 o'clock in the morning. 

Q. What was he doing? A. He was sort of rolling back- 
ward and forward when I first saw him, and spitting blood some. 

Q. Did you stay with him? A. Yes, sir. | , 

(. How long were you with him? A. All day, one night, until 
the next day until one o'clock. 

Q. Why didn’t you stay with him longer? <A. His wife came 
then. 

Q. And then you ceased attending him? A. Yes, sir. 

Q. What did you observe in the way of odor in his room when 
you went there; was there any odor of liquor there? A. Yes, sir. 


Mr. Linn objected to counsel putting the answer in the witness, 


mouth. 
The Court: The questions are leading. 


Q. What did you observe in the way of liquor in the room? 
A. I saw a bottle there. 
Q. Were was it? <A. On the stand at the head of the bed; there 
was a bottle there, but there was nothing in it. 
Q. What kind of a bottle? A. I think it was a Holland gin 
bottle. 
Q. Was itempty? A. Yes, sir. 
Q. You say it was at the head of his bed on the stand? A. Yes, 
sir. 
Q. Did he have any acute attacks while you were attending him 
in the way of spasms? A. Yes, sir. ) 
390 Q. Describe what they were, as nearly asyoucan? A. Sev- 
eral times he talked wild, got out of his head, then he would 
raise up in bed, and I cannot tell you just what kind of a thing 
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it was, but I never saw anything like it before. He had bitten his 
tongue badly, and I had orders from the doctors to make a little 
plug and use it if he had any more. 

-Q. Did he ask you for liquor at all when you were there? A. 
Yes, sir. 

Q. What doctor was there while you were there? A. Dr. Watson. 

Q. Did you see anybody else in the room at all while you were 
there? <A. Yes, sir; the clerk. 

Q. What was hisname? A. I have forgotten now what his name 
was. 

Q. Frank Bruce? A. I think so. 

Q. Did you seeany other person there? A. Yes, sir; there was a 
darkey came in there sometimes. 

Q. What was hisname? A. I don’t know his name. 

@. He is in the court-room now? A. Yes, sir. 

Q. Did you notice whether he was under the influence of liquor 
at all before he wastaken sick? A. Yes, sir. 

Q. When did you observe that? <A. I do not know whether you 
could call a man under the influence of liquor—sometimes he 
needed a little help. 

Q. Do you think he was drunk? A. Yes, sir. 

Q. “Most of the time? A. Yes, sir. 

36 Mr. Linn: You are constantly putting questions in that 
shape where he has to answer either yes or no. 

Q. You usually went with him alone rowing? A. Yes, sir. 

Q. And did you ever go with him without a bottle of liquor? A. 
I do not think I did when he had his flask. 

Q. Did you ever know him to abstain a whole day from taking it 
when you were with him? A. I do not recollect that I did. 

Q. Did you ever bring back any of that which you took out? A. 
Yes, sir, once in a while he would; sometimes he would bring it 


back. 
Q. What he got at Rockport was in addition to what he got at 


the hotel? <A. Yes, sir. 


By the Court: On the same day he would take liquor from the 
hotel and from Rockport? 
A. At different times. 


Q. What he got at Rockport was in addition to what he got at the 
hotel? A. Some days he would take it from the house and some 


days he would get it at Rockport. 
Cross-examination by Mr. Linn: 
Q. Can you tell me now just which years you rowed for him at 


Alexandria Bay? A. No; I could not; I think I rowed him from 


1871—two or three years. 
Q. That would be 1871, 1872, and 1873? A. Yes, sir. 

oO” Q. Then you did not row for him after that? A. Yes, sir. 
Q. When, after that,did you row forhim? <A. I rowed in 


1878 or 1879. 
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Q. Can’t you tell which? A. No, sir. 

Q. That was the last time? A. Yes, sir. 

Q. Then in all you probably rowed for him, according to your 
recollection, about four years? A. Yes, sir. 

Q. 1871, 1872, 1873, and 1878 or 1879? <A. Yes, sir. 

Q. During those years was he in company with other young 
men? A. Not every year. 

Q. Was there more than one year when he was not accompanied 
by some friend from his section of the country? A. Will you 
please state that again ? 


(Question repeated.) 


A. Yes, sir. | 

Q. Can you tell which years? <A. I could not. 

Q. Was it one of the years that you rowed forhim? A. Yes,sir; 
I rowed him alone—that is, nobody else in the party. 

Q. More than one year? A. I could not say. 

Q. Then can you say that it was more than one year when he 
was accompanied by no friends? A. I could not say just exactly 
how many years there was company with him; I do not recollect. 

Q. But you recollect one year he was alone? A. Yes, sir. 

Q. And that you are clear about? A. Yes, sir. 

Q. And the other times he would—Mr. Clark was with him? A. 

Yes, sir. 
38 Q. Do you recollect Mr. Vanhorn being there any time? 
A. Yes, sir. 

Q. And Mr. Jenkins? A. I think I recollect va 

Q. Do you know where they live? A. I knew that Gus, Mr. 
Davey, lived in Jersey City. 

Q. You also called him Gus? A. Yes, sir. 

Q. He was a hale, hearty, generous-hearted fellow? A. Yes, sir; 
he was a very good boy. 

Q. And he and the other young men came there for what pur- 
pose? A. Fishing, I expect. 

Q. Recreation and sport? A. Yes, sir. 

Q. And every day went out on some excursion on the river? A. 
Yes, sir, when [ was with them. 

Q. Did they stay upon the water or go upon the island? <A. Go 
upon the island for dinner. 

Q. And then fish? A. Yes, sir. : 

Q. Did any of them drink outside of Mr. Davey? A. I think 
they did. | 

Q. They all drank? A. Yes, sir. 

Q. Is it not the universal custom for those who conte there when 
they go out to take something with them? A. Yes, sir. 

@. Sometimes drink more and sometimes drink less? A. Yes, 
sir. 

Q. The last year that Mr. Davey came there, in 1881, did you see 
him when he came? A. I think I saw him the first day he came 


there. 
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39 ~ Q. Doyou recollect what condition he was in then—whether 
he was well and hearty or depressed and feeble? A. I think 
the first time he was looking quite well. 

Q. Do you know how long he had been there before he died ? 
A. I cannot say exactly; I think two or three weeks, perhaps. 

Q. You don’t know exactly? A. I do not. 

Q. How often did you see him at that time? A. J used to see 
him pretty much every day. 

Q. When he went out in the morning and went back in the even- 
ing? <A. Generally in the evening. | | 

Q. And in the bar-room, there were lots of boatmen and young 
people there, and they would often take a drink together? A. Yes, 
sir. 

Q. And did the others do the same thing? A. Yes, sir. 

Q. And every year he would do the same thing? <A. Yes, sir. 

Q. Now, vou were called upon one day to go and see him in his 
room, and you went there and stayed with him that day and that 
night and the next day until about one o’clock? A. Yes, sir. 

Q. And during that time did you see him drink anything? A. 
Yes, sir. 

Q. What did he drink? A. I could not say what it was; he got 
it from the bar. 

Q. Did anybody prescribe it; did the doctor prescribe it? A. I 

think not; I could not say now as to that, but I think that 
AQ the doctor did not prescribe it. 

Q. You do not know whether any stimulants were pre- 
scribed for him by any physician while he was there? A. I could 
not say. 

Q. After you went to see him in the morning, he then had had 
this spasm and fit and had bitten his tongue very much? A. Yes, 
sir; from appearance of things he had. I do not think there was 
anybody with him that night; he was alone. 

Q. He was sick and alone in the hotel that night, and found in 
the morning in that condition; and did you see him after those 
spasms? A. Yes, sir. 

Q. Did he bite his tongue? A. I think he did. 

Q. Did he complain of having bitten his tongue? A. No, sir. 

Q. It interfered with his speech? A. Yes, sir. 

Q. After the spasm was over, how long did it last? A. 3 or 4 
minutes. 

_Q. During the continuance of it was he conscious at all? A. No, 
sir. 

Q. Then after it passed over he became conscious again? A. 
Yes, sir; oncé in awhile he would talk all right; he got out of his 
head then, and then he was rational again. 

Q. Sometimes he would be rational and sometimes delirious? A. 
Yes, sir. 

Q. You said there was a Holland gin bottle in his room? A. I 

think so. 
_ Q. There was nothing in it at all? <A. No, sir; that is my recol- 


lection. 
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41 Q. You do not know what had been in it? A. No, sir; I 
think not. 
Q. How long did he usually spend; how many weeks did he 
usually spend at the bay? <A. Two or three weeks. 
Q. This time he was sick there; do you recollect what kind of a 


_ day that was he was taken sick, that day previous to the morning 


you were called to his room ? A. No, sir; I do not. 

Q. You do not recollect whether it was very warm or cold or how? 
A. I do not recollect. 
j Q. How was it the day you went in his room? A. It was a warm 

ay. 

Q. Was it uncommonly warm for the locality? A. I do not 
know; I do not recollect. 

Q. Did you see any other physician there? A. Only Dr. Watson. 

Q. Any other physician? A. I saw—they pointed out his physi- 
clan to me. 

Q. His physician from Jersey City? A. Yes, sir. 

Q. You saw him there, but not in the room? <A. Yes, sir. 

Q. When Mrs. Davey came did anybody come with her? A. 
Yes, sir. 

Q. Who? A. The brother and cousin. 

Q. You left them? A. Yes, sir. 

Q. And didn’t see him afterwards? <A. No, sir. 


Redirect by Mr. KEASBEy: 


Q. Do you remember seeing him in the bar-room the 
42 evening before the night that he was taken sick? <A. No, 
sir. 

Q. You say the liquor came from the bar; who sent for it? A. 
He wanted it, and I think I sent for it myself. 

Q. Did he ask you for it? <A. Yes, sir. 

Q. And you sent for it? <A. Yes, sir. 

Q. What did he send for? A. I don’t remember what they put 
in; I told them to put in as little as possible. 

Q. What did he want? A. He did not say—liquor; he wanted 
something to drink. 

Q. How often did he ask for it? A. Quite often, 

Q. Clamor for it? Was he very anxious for it? A. He asked 
quite often. 

Q. Did you refuse it? <A. Yes, sir. 

Q. What happened when you refused to get it? A. He under- 
took to go down after it. 

Q. What effort did he make? A. He tried to get out of bed. 

Q. What did you do then? A. I talked to him to get him back. 

Q. Did you do anything else beside talking to him? A. Yes, 
sir. 

Q. Didn’t you have to take hold of him and force him back ? 
A. Yes, sir; I laid him down in bed and he rose up. 

Q. What did he say when he made this effort to get out? A. He 
told me he was going down to the bar. 
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Q. When you refused to let him go, what then did he say? A. 
He sort of dropped away, and felt weak after those spells. 
43 Q. How often did this thing occur? A. Perhaps every 
two or three hours. 

@. He would get up and want liquor again? A. Yes, sir. 

(. How many times did he request liquor before you went down 
for it? A. Quite a number of times; I could not say how many. 

@. How many efforts did he make to go and get liquor? A. 
Quite a number; I could not say. 

Q. What caused you to go and get it at last? A. To keep him 
quiet. 

@. You made up your mind that he must have it? A. No, I 
don’t know as to that; I wanted to give him ice. 

. Was there anybody else there when you gave itto him? A. 
No, sir; I don’t think there was. 

Q. Did he say anything about what had been in the gin bottle? 
A. No, sir. 

Q. Did you stay with him all day? A. Yes, sir. 

Q. Did this state of things continue all day while you were there? 
A..Yes, sir; while I was there. 

Q. Did you send for Bruce tocome up? A. I don’t recollect now; 
I know that he come up once or twice while I was there; that is the 
clerk. 

Q. During all that day was he in this condition of erving out for 
liquor and insisting on having it? <A. Yes, sir; the first day. 

Q. How many times did you get it for him? A. Once. 
44 Q. You say that William Clark and the others were all in 
the habit of drinking? A. I don’t know as Mr. Clark was, 
at the bar, but he used to take it when he was out. 

Q. When you went out with Clark and the others, did you always 
go with bottles of liquor? A. Yes, sir. 

Q. When Clark and the rest went, how many boats did you take? 
A. Sometimes three or four boats would go in the party ; sometimes 
not so many. 

Cross-examination : 

Q. Do you know whether he had any fever—you felt of him? 
A. Yes, sir. 

Q. What was his condition, flushed? A. Very hot. 

Q. And was he very weak Poh. Yes, sir; weak, as I supposed. 

Q. And no physician was called in at all that day * ? A. In the 
morning, Dr. Watson. 

Q. But he was not there during the day? A. I don’t know but 
he was there during the evening, but I could not say. 

Q. Did he prescribe for him ‘ ? A. I think he gave him medicine. 

Q. That you don’t know about? A. I rather think that I gave 
him some medicine; I think there was some medicine that I gave 
him. 

Q. You fed him ice a great deal? A. Yes, sir. 

Q. Did he consume considerable of that? <A. Quite a great 


deal. 
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45 GIFFORD Benson, being called as a witness on behalf of 


the defendant and being duly sworn, testified as follows: 


Direct examination by Mr. Strone: 
Q. Where do you reside? <A. Alexandria Bay, Jefferson county, 


Q. What is you business up there—your position? A. At the 
present time, town collector. 

. Collector of taxes? <A. Yes, sir. 

Q. How long have you held that position? A. One year. 

Q. Did you ever keep a restaurant on Vine Island? A. Yes, sir. 

Q. How long did you keep it? A. Eight vears. 

Q. When did you give it up? <A. In the fall of 1880—October. 

Q. Did you know William A. Davey? A. Yes, sir. 

Q. When did you become acquainted with him? A. I think in 
1874; I am not positive. 

_Q. Did you have a bar at your place on Vine Island? A. Yes, 
sir. 

Q. Did you ever see Mr. Davey there? A. Yes, sir. 

Q. How often did you see him there? A. Sometimes he would 
be a once a month or week; sometimes three or four times a 
week. 

Q. How long would he be there? A. Sometimes he would be 
there only for a few minutes, and then sometimes for hours. 

Q. Did he purchase anything there? A. Yes, sir. 

Q. Did he buy anything in the way of liquor? <A. Yes, sir. 
46 Q. What did he buy? A. Brandy. 

Q. Was he at your place almost every year? A. I am 
not positive; I think he was, though. 

Q. Did he ever drink at the bar there? <A. Yes, sir. 

Q. What time of the day did he usually get there? <A. At differ- 
ent times in the day. 

Q. Would he sometimes stay there to dinner? A. Iam not posi- 
tive whether he ever stayed there to dinner. 

Q. Did he drink more than once there when he stopped, or how 
was it? A. Sometimes he would drink once; sometimes, if he was 
there any length of time, more than once. 

Q. What was the longest stay that you know of? A. I should 
judge four or five hours. | 

Q. How often did he drink at that time? A. I should say once 
an hour. 

Q. Did he buy any bottles of brandy there? A. Yes, sir. 

Q. And take it away with him? A. Yes, sir. 

Q. How often did he purchase of you? A. I could not say posi- 
tively. 

Q. Almost every time he was there did he buy a bottle? A. Not 
every time. 

Q. But generally? A. He generally would buy:a bottle. 

Q. He did not drink it there—that is, from the bottle? <A. No, 
sir. 

Q. He drank at the bar when he drank there? A. Yes, sir. 
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Q. Did he always buy brandy and always drink brandy, 
47 or did he always drink different things? A. He always drank 
| brandy at my place and always bought brandy. 
Q. Did he strike you as a light drinker or as a heavy drinker? 
Plaintiff’s counsel objected to the question as improper. With- 
drawn. 


Q. Was he a light drinker or aheavy drinker? A. I don’t know 
as I understand your question. 

Q. Was he a hard drinker or a moderate drinker? A. He drank 
some five or six times in an afternoon when he would be there. 


By Mr. KEAsBEY: 


Q. He drank brandy five or six times when he was there, in an 
afternoon, as an habitual thing? <A. I think every time he was 


there. 
Cross-examined by Mr. Linn: 


Q. Will you tell what years he was at your place that you recol- 
lect of? A. Icould not say positively, except in 1880; he had differ- 
ent oarsmen ; I remember that more distinctly by the different oars- 
men he had. 

Q. Who had hein 1880? <A. Louis Dereo. 

Q. You recollect that year particularly? <A. Yes, sir. 

Q. But not the other years? <A. I recollect his being there, but 

not the particular years. 
48 Q. Was he alone or with other persons? A. I think he 
was always alone or with his guide or boatmen. 

Q. Not with any companions atall? <A. Not that I remember 
of. : 
Q. How far was your place from the bay or Crossman House? 
A. About a mile and three-quarters. 

Q. And he would come there with his boatmen every time and 
drink and get a bottle of brandy and goaway? A. Yes, sir; some- 
times he would and sometimes he would stop. 

Q. Your place was in the Dominion of Canada or in the United 
States? <A. Canada. 

Q. They did not have to pay quite as much for liquor there, did 
they? <A. No, sir. ? 


By the Court: 


Q. What kind of brandy did he buy? A. I can tell you the 
brand—B. O. Hennessy and Martelle. 

Q. He bought the best? A. Yes, sir. 

_Q. Did other people come there ‘and buy brandy also? A. Yes, 

sir. 

Q. You live there at Alexandria Bay? A. Yes, sir. 

Q. And come here at whose request? <A. Yes, sir. 

Q. At whose request have you come here? A. At the request of 
the Aitna Life Insurance Company or its agent. 

Q. They paid your expenses for coming here—more than thelegal 
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fee? They hire you to come here? A. Yes, sir; pay my expenses 
and time. 


49 Redirect by Mr. KEASBEy: 


Q. Did I understand you to say that he always came alone, with 
his guide? A. I think he did; Iam not positive; I could not swear 
positively, it is so long ago. 

; he You don’t remember his ever stopping to dinner? Positively 
o not. : 

Q. Was there any other purpose for his coming then except to get 

liquor? 


Mr. Linn: I think one counsel should examine the witness. 
A. Yes, sir; he used to get segars. 


By the Court: 


Q. Do you get those cheaper also than you can in the United 
States? A. I think he could. He used to get twenty-five cent 
segars, and he used to get those cheaper than you can here. 


By Mr. KeasBey : 


Q. Have you stated when he began tocome there? A. I think it 
was in 1874. 
Q. Was there any difference in his habits of drinking when he 

came there and afterwards? A. I could not say as there was. 
Q. He drank then just as much as he didafterwards? A. He 
might have drank a little more the latter part of his coming there. 


50 Recross-examination: 
Q. You say he might; did he or did he not? 


By the Court: 


Q. Did he drink more the latter part of his life than he did when 
he first came there? <A. Positively I could not say, he always 
drank when he came there. 


Q. That is all. 


OLIvER J. SyKEs, being called as a witness on the part of the 
defendant, and being duly sworn, testified as follows: 


Direct examination by Mr. Strona: 


Q. Where do you reside? <A. Alexandria bay. 

Q. Where do you work in the summer? A. At Alexandria Bay, 
at the Crossman House. 

Q. How long have you been there? A. Since 1876. 

Q. Continuously? <A. Yes, sir; every season. 

Q. Except in the winter time? A. Every season. 

Q. What is your position? A. Bar-keeper. 

Q. Did you know William A. Davey? A. I did.. 

Q. When did ycu get acquainted with him? A. the first year I 
was there, in 1877. 
Q. Did you serve him with liquor at all? <A. I did. 
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Q. When? A. Whenever he happened to come in and call for 


Q. When did he happen in and call for it? A. Generally even- 
ings. 
51 Q. Did he come in the morning at all? <A. I was not there 


in the morning; he generally got out before I was up. 

Q. Did he drink at the bar in the evening? A. Yes, sir. 

Q. How many times in the course of the evening? A. I should 
say about three or four times during the evening. 

Q. What did he drink? A. Sometimes gin and sometimes 
brandy. 

Q. Did this habit of drinking up at Alexandria Bay continue as 
long as vou knew him? A. Yes, sir. 

@. Did you see him after he was taken sick? A. I did not. 

Q. Was there liquor served in the rooms of the guests at all ? 
A. Yes, sir. 

Where was it sent from? A. From the bar. 
Was there a bar-book kept? A. Yes, sir. 

Q. What was the usual course of business In serving it there, was 
it by an order from the bell-boy? A. Yes, sir; the bell-boy, who 
gave the order to me, and I sent it out. 

Q. By the number of the room or the name of the person? A. 
The number of the room. 

Q. It was given to the bell-boys and they took itup? A. Yes, 
sir. 

Q. Did you send some in bottles to his room? A. I could not 
say. 

0. What is your best recollection of it? A. I could not say as to 
that, whether I sent any up to his room or not. 
Q. You sent it up by the number? A. Yes, sir. 
52 Q. Whenever you saw him, did you think he was under 
the influence of liquor? A. I have seen him both ways. 

Q. Did he often appear to be under the influence of liquor? A. 
Evenings generally he got around with the boys and drank some- 
times; sometimes he would not take anything. 

Q. That is all. 


Not cross-examined. 


FREDERICK SCHUYLER, a witness produced on the part of the 
defendant, being duly sworn according to law, testified as follows: 


Q. 
Q. 


Direct examination by Mr. StronG: 


Q. Where do you live? A. Rochester, New York. 

Q. Were you employed at the Crossman House in the summer of 
1881? <A. Yes, sir. 

Q. You were employed as bell-boy at the Crossman House? A. 
Yes, sir. 

Q. More than one season? A. That is all. 

Q. When was that? A. 1881. 

Q. Did you know William A. Davey? A. Yes, sir. 

Q. Where did you see him? A. At the Crossman House. 
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Q. Did you make his acquaintance there? A. Yes, sir. 
. Q. How soon after his arrival? A. As soon as he got off the 
out. 
(. Did you goto him and speak tohim? A. I asked him— 
53 he started for the Crossman House, and I took his parcels and 
satchels. 

Q. Did you ask him anything about waiting on him? A. Yes, 
sir. 

Q. What? A. I asked him if I should wait on him as long as 
he was there, and he said he would like to have me? 

Q. Did you doso? A. Yes, sir. 

Q. How often did you go to his room? A. Every day, morning 
and evening. 

Q. Before he was up in the morning? A. Sometimes. 

Q. What did you go there for? A. To take him ice water morn- 
ings and evenings. 

Q. Anything else? <A. Yes, sir; I served drinks for him? 

Q. How often did you take them up there? A. Sometimes in 
the evening two or three times, sometimes once or twice, sometimes 
not at all. 

Q. Did you usually take it up in the morning or not? A. Not 
unless he ordered it. 

Q. Of course. Did you generally take it or not? A. Yes, sir. 

Q. You usually took itup? A. Yes, sir. 

Q. How often did you take it up in the morning? A. Usually 
once or twice in the morning. 

Q. He ordered it once or twice? A. Yes, sir. 

Q. Then in the evening, about what time was it when you took 

ituptohim? A. Atseven and eight o’clock; sometimes later. 
S4 Q. Sometimes atter he had retired to his room for the night? 
A. Yes, sir. 

Q. How often did you do that? A. Some nights I would take it 
up three or four times. 

Q. Was that a usual thing—to take it up in the evening? A. Y es, 
sir. 

Q. Did you ever take any bottles up to his room? A. Yes, sir. 

Q. When did you take any up there? A. The day before he was 
taken sick took up two bottles. 

Q. What were they? A. One of Tom and gin, and I forget 
whether the other was brandy or whiskey. 

Q. When did you learn that he was sick? A. I found out about 
seven or half past seven. 

Q. What morning was that? A. He was taken sick during the 
night, I believe. 

Q. Where did you find him? A. In bed. 

Q. What was he doing? A. He was setting up when I got to him. 

Q. Sitting on the side of the bed? A. No, sir; in the bed. 

Q. Was there anything near him—any jar? A. The slop-jar, on 
the side of the bed. 

Q. Did you say anything to him? A. I said to him “Good morn- 
ing,” and he answered. 
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Q. How did you learn he was sick? A. He told me. 
Q. Was there any other evidence of his having been sick in the 
night around there? A. His bed was mussed very badly. 
55 The slop-jar was bloody, and there was some on his night 
shirt. 

Q. What did you do then? A. He asked me for a cocktail. 

Q. What did you do? A. Went to the bar after it. 

@. What did he do after you brought it to him? A. Drank it. 

Q. Did you see him drink it? A. Yes, sir. 

Q. Then what happened? A. Then I went to that gentleman 
over there. 

Q. Mr. Bruce? A. I told him he was sick, and I went to his 
room, and I got the drink for him and made it very weak. I forget 
whether Mr. Bruce or Mr. Crossman sent me after the doctor. 

Q. Were you in the room more than once? A. I was backward 
and forward all the time. 

Q. Did you see how he behaved in the room some of the time? 
A. Yes, sir. 

Q. Did you hear him ask for liquor? A. Yes, sir. 

- Q. Did they get it for him? A. I could not say. 

Q. Did you get any more for him? A. Yes, sir; I took it there 
once after that to him. 

Q. After Mrs. Davey came? A. Yes, sir. 

Q. Did he appear to be out of his head some of the time? A. 
Yes, sir. 

Q. What did he complain about, if he complained of anything ? 
A. He wanted to get up. He said there was somebody sawing his 

legs or arms off, or something of that kind, and afterwards 
56 he would say he was full. 
Q. Full of what? <A. Pitch and smoke. 

Q. In the air? A. Yes, sir. 

Counsel for plaintiff objects to this style of examination, as the 
examiner puts into the witness’ mouth words he did not use. 


Mr. Keassey: He indicated it by gestures. 


Q. Where did he say he saw it? A. He tried to show it to me 
around the room; I don’t suppose he saw it. He would be kicking 
the bed-cloth and it would last but a few minutes. 

Q. Did you seethose two bottles in his room afterwards? A. Yes, 
sir. 

Q. Were they full or empty? A. Empty. 

Q. Both of them? A. Yes, sir. 

Q. What were they, what is called a quart bottle? A. Yes, sir. 

Q. What time in the evening of the day when he was taken sick 
did you take them up? A. During the day some time; I forgot 
whether it was in the forenoon or afternoon. 

Q. It wason the day when he was taken sick? A. He was taken 
sick that night. 

Q. Was there anybody in the room with him when you took them 
up? A. No, sir. 

Q. He was alone? A. Yes, sir. 
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Q. Did you see anybody there in the evening? A. No, sir; I 
went to his room, I think, about nine o’clock and took a pitcher of 
ice water; that was my last visit until morning. 
57 Q. What was he about then? A. He was in bed. 
a Q. Did he speak to you? A. No, sir; I don’t think he 
id. 
Q. He did not notice you? <A. No, sir. 


Q. Did you see the bottles at that time? A. I did not pay any 


particular attention. 

Q. You did not look? A. No, sir. 

Q. Did he seem to be intoxicated most of the time when he was 
up there? A. Yes, sir. 


Cross-examination by Mr. Linn: 


Q. You say he seemed to be intoxicated most of the time he was 
there? <A. Yes, sir. | 

Q. What do you mean by “most of the time?” A. All the time. 

Q. He seemed to be intoxicated all the time? <A. Yes, sir. 

Q. He was intoxicated then when he was at table? A. Sir? 

Q. He was intoxicated then when he was at table? A. I could 
not say that. 

Q. Then he was not intoxicated all the time. Was he intoxicated 
when he went out to go to the boat in the morning? A. Sometimes 
he was. I suppose he could attend to business. 

Q. Was he intoxicated when hecame there? A. Yes,sir; I think 
he was. . 7 

Q. When he came off the boat? A. Yes, sir. 

Q. And in that condition he appeared to be most of the time he 
was there? A. Yes, sir. 

Q. And when he was in hisroom? A. Yes, sir. 
58 Q. Did you notice this in his walk? A. No, sir; I did not; 
he did not stagger any. 

Q. Why did you think he was intoxicated when he came there? 
A. Through his talk and looks. 

Q. He looked bad? A. Yes, sir. 

Q. Feeble and sick. You never saw him before? A. No, sir. 

Q. But as soon as you saw him you made up your mind that he 
was intoxicated? A. Yes, sir. 

Q. And that was not from his talk or gait? A. His talk and 
looks. 

Q. What did he say to you and how did he look which made 

ou think he was intoxicated? A. Well, I talked to him. 

Q. What did you say tohim? A. He asked me to get him some- 
thing to drink. 

Q. And you thought he was intoxicated because he asked you to 
get him something to drink? A. No, sir. 

Q. What did he say to you which made you think he was intoxi- 
cated? A. He did not say anything particularly to me. 

Q. Then you did not think he was intoxicated because from any- 
thing that he said? A. No, sir. 

Q. Why did you think he was intoxicatad; what did you see 
4—398 


A A AE BN NOOSE OBR ee Mn cn 


°6 THE #TNA LIFE INSURANCE CO. OF HARTFORD, CONN,, 


about him that made you think he was intoxicated? A. Well, he 


was very red in the face. 


Q. Anything else? <A. No, sir. 
Q. You have seen other people red in the face? A. Yes, sir. 
Q. Do you think that everybody who is red in the face is 
59 intoxicated. There may be a good many of us intoxicated 
according to your notion. 


Mr. Kreaspey: If he asked for a glass of liquor and is very red in 
the face, it is a pretty good sign. 

Q. The last time you saw him, previous to the morning when you 
found him sick, was about nine o'clock at night? <A. Yes, sir. 

Q. Then hewasapparently asleep? <A. I don’t remember whether 
he spoke to me or not. 

Q. Did he smoke very much while he was there? A. I don’t re- 
member ever seeing him smoke. 

Q. You never saw him smoke at all? A. I think I have. 

Q. More than once? A. I don’t know. I did not pay any par- 
ticular attention. 

.Q. You noticed his drinking; you paid particular attention to 
that? <A. Yes, sir. 

(J. But his smoking—that you can’t tell? A. No, sir. 

Q. Now, in the morning when you found him sick, sitting in bed 
there, you got him adrink? A. Yes, sir. 

Q. Then he told you he was sick? A. Yes, sir; hesaid he felt 
very bad and showed me where he bit his tongue. 

Q. And had he spit or vomited blood? A. There was a great 
deal in the slop-jar. 

Q. You don’t know where it came from? A. No, sir. 

Q. Did he complain of suffering? A. Yes, sir. 

Q. Of pain in the head? A. No, sir. 

Q. Did he complain of pain anywhere? A. Not that I remem- 

ber. 
60 Q. He said he did not feel well? A. Not very well. 
Q. You were in and out and saw him there at that time on 

to the time when he died? A. Yes, sir. 

Q. You were attending there? A. Yes, sir. 

Q. And at times you saw he was delirious? A. Yes, sir. 

@. He did not seem to know what he was doing? A. No, sir. 

Q. Was he strong or very weak or feeble? A. Not very strong. 

Q. Do you know whether he was very weak? A. I think he was 
very weak. 

FRANK M. Bruce, being called as a witness on the part of the 
defendant, and being duly sworn according to law, testified as 
follows: 


Direct examination by Mr. Strona: 


Q. Where do you reside? A. Carthage, Jefferson county, New 


York. 
Q. How long have you resided there? A. In all, about eight 


years. 
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Q. When did you take up your residence there to practice medi- 


cine? A. A year ago in September. 


Q. And have been practicing ever since? A. Yes, sir. 
am When did you commence your study asa physician? A. In 

Q. Were you employed at the Crossman House at all between 
1879 and 1881? A. In the summer of 1881 I was employed at the 

Crossman House. 
61 — was your position there? A. I was clerk in the 
office. 

Q. Did you know William A. Davey? A. I was not what I cal! 
personally acquainted with him; I saw him about there. 

Q. Did you know him after he was taken sick? A. I saw him 
more after he was taken sick than before. 

Q. Where did you see him after he was taken sick? A. In his 
room. 

Q. How did you learn that he was taken sick? A. The chamber- 
maid came to the office, about eight o’clock in the morning, and 
wished to know who was in a certain room, giving the number. I 
looked at the room-board and told her the name; she said she had 
not been able to do the chamber-work for two mornings. 


Mr. Linn: Don’t tell what the chambermaid said. 


Q. Did you send any one up there? A. Yes, sir. 

Q. Who did you send? A. The bell-boy, Frederick Schuyler. 

Q. The last witness? <A. Yes, sir. 3 

Q. Did he bring back any report as to Mr. Davey’s condition ? 
A. Yes, sir. 

Q. What did you do after he brought the report to you? A. He 
told me the man was sick. 

Q. Never mind about that. A. I told Mr. Crossman the fact. 

Q. Did you goup? A. Mr. Crossman sent me up. 

Q Where did you find Mr. Davey? A. In bed in his room. 

Q. Did hesay anything about his being sick? A. Hesaid he had 

: a bilious attack. 

62 Q. He complained of being sick? A. Yes, sir. 
Q. How often were you in the room that day? A. Two 
or three times maybe. 

Q. Did you see anybody there? Was anybody else in the room 
that day; and, if so, who? Give the names of them. A. In the 
morning when I went to the room the bellman went back with me, 
and I saw the man was sick, and told him to go for Dr. Watson, the 
physician. 

Q. Did you see Dr. Watson in the room that day? A. Yes, sir; 
he came very soon afterwards. | 

Q. Now, where was Mr. Davey all this time—in bed? A. Yes, 
sir. 

Q. Did he ask for anything while you were there; ask for liquor? 
A. I think he did, once. 

Q. Did he have any kind of acute attack in your presence? A 
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come 


Yes, sir; after Dr. Watson came he had a spasm before us. Do you 
want to know what he did? 

Q. Yes, sir. A. His eyes wore a glassy, staring look, and all at 
once he began to fasten them upon some point or object, and he com- 
menced to cline’ ‘is fists, and his whole frame seemed to become 


stiff and rigid he began to breathe very hard, and all at once 
he went into e :conscious state, and Dr. Watson said: “ This man 


is going to die. I thought he was dead once. I held his limbs 
and Dr. Watson held his arms while he was in there. 

Q. Did he gradually recover consciousness? A. Maybe ten or 

fifteen minutes afterwards. 
63 Q. He only had that one fitin your presence? <A. That is 
the only one I saw him have. 

Q. At other times. did he do anything else in bed there; make 
any motions or complain of:any thing? A. That morning when 
he had this spasm I was in the room alone with him, after Dr. Wat- 
son left, and I stood looking out of the window on the river, and I 
turned around and came towards the bed, and it seemed to startle 
hin; he did not seem to know that I was in the room, and he arose 
right up in bed, and seemed very much frightened. I thought he 
was going to jump right out of bed after me, but I spoke to him: 
“Don’t be frightened, you know who it is,” and I went up to the bed 
and laid him down on it. 

Q. Did he complain of anything in the air, or on his hands, or 
anything of that description? A. Not inthat room. He remained 
in that room a day or two, and Mr. Crossman sent for his family. 

Q. Then he was removed to another room? <A. Yes, sir. 

Q. Now, in that room did he complain of anything being in the 
airoron hishands? A. I wasin the room several times after they 
removed him, and remained with him while the others would be 
out after something, or perhaps at meals, and at one time he com- 
plained of putting on a pair of stockings that reached up above the 
knees, and he complained of having a pair of boots on, and wished 
me to take them off. 

Q. Did he in fact have any such things on? A. No, sir. 

64 Q. Did he complain of the air being full of pitch or any- 

thing of that description? A. One morning I went in there— 
I think it was quite early in the morning—I sat down by the fire 
and said, “ You are better this morning,” and he seemed to talk 
with me rationally, and then his mind seemed to wander, and all 
at once he said, “There is a great deal of pitch in the air this morn- 
ing, and he would look up in the air and look so (illustrating), and 
while I would be talking to him he would do so (illustrating), as if 
picking something from the bed, and then snap his fingers on the 
floor. (Witness illustrated by snapping his fingers towards the 
floor.) He had considerable of that business on hand that morn- 
ing. 
O. Was there anything else of that kind—any weight or any- 
thing of that description that he complained of? A. This same 
morning he complained of the pitch he said there was a tube— 
a large, heavy tube like a tin pipe to a furnace—and he said it was 
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lying on the bed and he wished me to take it off, and I told him 
I would help him, and I went through the motion, and the minute 
I began to make the motion to lift it he sat up in bed and went 
through the same motion with me to help lift that off the bed. 
That was the same morning he complained of the pitch. 
Q. Did he try to get upout of bed? A. I think he did after we 
moved him. I don’t remember about his getting out of bed 
65 in the room he was in first, but he did get out of bed once 
when I was with him. I had to send to this Fred. Schuyler 
to come and sit with him. I was afraid I could not manage him. 
He did get out of bed. | 

Q. Did he talk to himself at all? A. I don’t remember. 

Q. Muttering or anything of that description? A. I don’t re- 
member as he did mutter to himself, but what he would say to other 
people would not be very intelligent. He would talk for a minute 
or so and then go to things we did not understand. 

Q. Did he have any liquor during his sickness? A. I could not 
say about that. 

Q. You did not see it? A. I think I remember the bov bringing 
it up the first morning. That is all I know about it. 

Q. You have had some experience with people who have delirium 
tremens, have you not,since you commenced practice? A. Yes, sir. 

Q. Have you had several eases? A. I would not say there were 
several cases of delirium tremens. I had several cases where they 
had taken too much liquor; one case of delirium tremens. 

_ Q. Do you consider yourself competent to speak upon the subject 
of delirium tremens from a medical stand-point? A. I think I do. 

Q. From what you remember of his condition at that time, and 

from what you have testified to and have heard other witnesses 
66 testify to, what, in your opinion, was he afflicted with? A. De- 
lirium tremens. 

Q. If he was in the habit of drinking liquor as testified to by 
the witnesses—you have heard their testimony, have you not? 
A. Yes, sir. 

Q. Would the effect upon his health be to impairitor not? A. If 
he drank as they testified it would. 

Q. That is all. 


Cross-examined by Mr. Linn: 


Q. When did you commence to study medicine? A. 1879. 

Q. What time in 1879? A. It was after Thanksgiving. 

Q. That is about the first of December? A. About that. 

Q. Where did you study, and with whom. A. Dr. Fergeson, in 
Carthage. 

Q. That is where you live now? A. Yes, sir. 

Q. Then in the summer of 1880, where were you in 1880? A. I 
think I was at the Thousand Island park in the summer. 

Q. During the summer? A. Yes, sir. : 

Q. In what capacity? A. I was, I think, in that summer, head 
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Q. From what time to what time? <A. Well, the season lasted 
about two months down there, July and August. 

Q. Were you there during July and August? A. Yes, sir; that 
was two months. 

Q. And in the summer of 1881? A. At the Crossman House. 

Q. And there you were clerk? A. Yes, sir. 

Q. And in the summer of 1882, where were you? A. I had 
67 charge of the company’s hotel at "Thousand Island park. 

Q. You were superintendent, or had charge of that business 
there? A. Yes, sir. 

Q. Where did you attend lectures? A. At the University of New 
York city. 

. How many courses? A. Two courses. 

Q. Then you obtained your license to practice inside of three years? 
A. No, sir. 

Q. You were licensed in September, 1882, I understood you to 
say? <A. I graduated in March, at the close of March a year ago, 
and commenced practicing in December. 

@. That is December, 1882? 

Mr. KErAsBEY: December, 1882. 

~Q. You commenced practice in December, 1882? A. Yes, sir. 

Q. Then, I say, it was less than three years since you commenced 
studying. A. I have given you the date written in there some- 
where. I was two winters in the college—two years. 

Q. That was in December of 1878; you said 1879. <A. I don’t 
remember the dates, but I recollect the fact. It was three years 
and the difference between Thanksgiving and March over three 
years. 

A. Now, vou recollect that Mr. Davey came to the Crossman House 
that summer?. A. I don’t remember when he came. 

Q. Can you tell now how long he had been there before he was 

taken sick? A. I cannot. 
68 Q. Do you recollect of seeing him any before he was taken 
sick? <A. I saw him a few days before—only a few days be- 
fore—about the office; I did not know him then. 

Q. There were a good many guests there at that time? A. Yes, 
sir. 

Q. The first that you recollect having your attention called to 
him was in the morning when Mr. Crossman asked you to go to his 
room? A. No, sir; I noticed him before that. 

Q. But that was the first time yousaw him inhis room? A. Yes, 
sir. 

Q. Did you prescribe anything for him? A. I did not knowany- 
thing about what to do. 

@. You sent for Dr. Watson? A. Yes, sir. 

Q. And the doctor came, and he had this spasm or fit in your 
presence, or in the presence ‘of the doctor? A. Yes, sir. 

Q. He was unconscious during the continuance ofthat? A. Yes, 
sir; I should say so. 

Q. Did he bite his tongue then? A. Yes, sir; it was an epileptic 
fit—that is, it had the appearance of that. 
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Q. Isthat characteristic of delirium tremens? A. They often com- 
mence in that way. 

Q. Did you ever see one commence in that way? A. No,sir, un- 
less it was this case; I mean I never had a case that com menced 
that way since I graduated. 

Q. When you first went to him in the morning was he conscious? 

A. Yes, sir; I think he knew what he was talking about for 
69 a few minutes. 
Q. Were;there signs that he had suffered there in his room? 
7 There was some colored liquid in the slop-jar and a little on the 
sheets. 

Q. He had evidently been suffering from one cause or other? A. 
Yes, sir; he said he had been sick through the night. 

Q. Did he say how he felt? A. No,sir; he said he had a bilious 
attack. He said he had taken some pills and they made him very 
sick. 

Q. Do you know what kind of pills he took? A. No, sir; I don’t 
know that he took them, only he said so. 

Q. Did he ask to have the doctor sent for? A. No, sir; I don’t 
think he realized his condition. He seemed surprised when I told 
him that he was vomiting blood; he thought 1% was nausea, and he 
was vomiting from the effect of these pills. 

Q. How long did he stay in hisroom? A. Notlong. I sent for 
Doctor Watson, and then I went back to the office. 

Q. You left the bell-boy in hisroom? A. I don’t think we left him 
alone; he had good care while he was in the house. 

Q. Do you recollect what morning of the week it was? A. I could 
not say that. 

Q. Do you recollect whether his wife arrived the next day? A. 

Well, I would rather think that it was the next day when she 
70 came, because this was in the morning, and he had time to 
telegraph for the family, and I think it was the next day. 

Q. Then he was removed out of that room into another room ? 
A. Yes, sir; across the hall. 

Q. For what purpose did you go into the other room with him? 
A. Well, being clerk of the hotel, I had to manage and look after 
things about there, and I wanted to see that the man was taken care 
of ; he was a guest of the hotel. 

Q. After he was removed, after Mrs. Davey came, was she there 
all the time, except when she was out to her meals? A. Yes, sir ; 
it was a double room. 

Q. And she spent her time there? A. I think so. 

Q. Did his brother come there also? A. Yes, sir; I don’t re- 
member whether he came with Mrs. Davey or not; I know he was 
there. 

Q. Do you remember when Dr. Rae came? A. Yes, sir. 

Q. When did he come? A. I won’t be positive about that; I 
think Mrs. Davey telegraphed for Dr. Rae; I won’t be positive ‘of 
the time, but I know he came. 

Q. Do you recollect the day of the week on which Mr. Davey died? 
A. I don’t know that I would be positive about that. They took 
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him away Sunday, and he died in the night; I presume he died 
Saturday night; I think probably Saturday night. 
Q. Did you see him have any more of these epileptic fits? A. 
Not any more. 
71 Q. You had some experience with delirium tremens you 
say? <A. I have had one case of delirium tremens and three 
cases very near delirium tremens. 

Q. What is delirium tremens? A. It isa disturbance of the brain, 
caused by taking too much intoxicating drinks. 

Q. What is the difference between mania and delirium tremens ? 
A. Well, there are several differences. 

Q. Well, what is the special one? A. May I ask you what you 
mean by mania? 

Q. Well, you understand what the word “ mania” is, don’t you ? 
A. In one you have a dry parched skin and in the other you would 
be in a moist condition. 

Q. In which would you have a dry skin? A. A moist skin in 
delirium tremens; a person is drenched in perspiration, and it has 
an offensive odor. 

‘ Q. And in acase of mania? A. I would not expect to find them 
in that condition. 

Q. Is that the distinctive characteristic or symptom? A. Of de- 
lirium tremens ? 

Q. The distinctive feature or distinction between ordinary mania 
or insanity and delirium tremens? A. In delirium tremens you 
have a feeble, weak pulse, and you would have right the opposite in 
mania. 

Q. Did you feel of the pulse of Mr. Davey? A. I did not under- 
stand you to ask me what his symptons were. 

Q. Do you say from what you saw and from what the witnesses 

testified to that he had the delirium tremens? A. I did 
72° not feel of his pulse; no, sir. 

Q. Was he strong physically, or weak? <A. I could not 
say about how strong he was at the time I saw him; after he was 
sick he was for a few minutes, perhaps; when he wanted to get out 
of bed he was able to get up, but after the little exertion was over 
he was tired out and feeble. 

Q. Do you know what the condition of his bowels were—whether 
he had any passage of the bowels? A. I should judge by the smell 
of the room that he had. 

Q. Do you know the condition of his urine? A. I could not say 
as to that; I had no means of telling. 

Q. This attack that he had in the presence of Dr. Watson, you 
characterized it as an epileptic fit? A. Yes, sir; I should say it 
was; it had the symptoms of an epileptic fit. 

Q. What is the cause of that? A. What would be the cause of 
that fit? 

Q. Yes. A. Why, it was one symptom in that case of his delirium 
tremens. 

Q. Inasmuch as you understand that sometimes delirium tremens 
is preceded by epileptic fits, or fits of that character, you would judge 
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that was epilepsy? <A. Yes, sir; if I saw a man acting exactly as 
that man did that morning, I would say it was an epileptic fit. 

Q. You feel quite confident, then, that that was a fit of epilepsy ? 

A. I would call that an epileptic fit. I would not say that 
73 he was subject to epilepsy because he had that fit. 
(. But you mean to say that that was really an epileptic 
fit? A. An epileptic fit. 

Q. Can you diagnose that attack and say what the nature of it 
was? A. That case of the fit? 

Q. Yes. It was the condition of his brain—his nervous system. 

Q. What do you define epilepsy to be? A. It is an abnormal 
condition of the brain—the nervous centre. 

Q. You say it is an abnormal condition of the nervous system ; 
is there any particular lesion in epilepsy producing it? A. Why, it 
is caused by congestion of the brain sometimes, and sometimes by 
not having enough blood in the brain; in this case I should judge 
it was congestion of the brain. 

Q. This did not proceed from a lesion at a particular point or 
particular locality in the brain? A. Yes, I suppose now it does; 
they have figured it down so fine that they have a point of the brain 
that governs it. 

Q. There are a good many cases of congestion of the brain, are 
there not? A. Oh, ves; I suppose so. 

Q. And physicians cannot always tell the cause which produces 
it, can they? A. You can do just as you do with everything else, 
do the best you can. 

Q. Exactly ; if they happen to hit it that kills it, and if they miss 

it that kills the man. Suppose that Mr. Davey had been suf- 
74 fering from some nervous or spinal irritation, may or may 

not that have produced the same kind of fit that you saw, 
not from the effect of drink? A. There may be other things which 
cause epileptic fits ; it may be caused from one thing or another, I 
suppose. You want to know if that was epilepsy ? 

Q. I want to know if he had been suffering prior to that time 
from some nervous irritation, spinal or in the brain, might not this 
fit have been the result of that irritation, whatever might have 
caused it? A. Why,if he had been in the habit of having epileptic 
fits all his life he might have had one just at that time. 

Q. You had no knowledge of whether he ever had a fit befure? 
A. No, sir. : 

~Q. And, of course, you did not know and could not know the cause 
of the fitthen? <A. I knew he had a spasm. 

Q. That is all? <A. Yes, sir. 

Q. And sometimes delirium tremens commences that way? A. 
It is ushered in by epileptic fits. 

Q. Do you mean to say it is always? <A. No, sir. 

Q. Is it generally? <A. No, sir; but often it is. : 

Q. You never saw a case ushered in that way? A. I never saw 
a case; no, sir. 

Q. But you have read of them? A. Yes, sir. 

Q. Can you tell where you read of it? <A. Yes, sir. 
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Q. Where? A. In Kane's Dictionary of Medicine, published 
last year. The professor of anatomy of King’s College published 
— the article. 


Q. That is all. 


75 WILLIAM WHITE, being called as a witness on the behalf 
of the defendant, and being duly sworn according to law, 
testified as follows: 


Direct examination by Mr. Strona: 


Q. Where do you reside? A. Lansdown, Canada. 
Q. In the summer time what is your occupation? A. I generally 
row in the summer time. 
Q. You act as guide on the St. Lawrence river? A. Yes, sir. 
Q. Did you act as guide for William A. Davey any year; and, if 
so, when? Give the last time. A. 1881. 
Q. Did you row himin 1880? A. I am not certain whether I did 
or not. 
Q. You rowed him in 1881? A. Yes, sir. 
Q. Had you been acquainted with him a long time? A. Quite 
a while. | 
Q. How long? A. 12 or 14 years, maybe longer. 
Q. Did you observe what Davey’s habits were as to the use of 
liquor in 1881? A. Well, he drank some. 
Q. You did observe what they were? A. Yes, sir. 
Q. Were you with him every day? A. Every day but on Tues- 
day and Wednesday; I stayed with him all day Wednesday. 
Q. Was that the day he was sick? A. Yes, sir; one of the 
days. 
Q. Did he drink liquor every day when he was with you? 
A. Well, he drank more or less. 
76 Q. Drank more or less every day? A. Yes, sir. 
Q. Where did he get the liquor that he drank? A. Some at 
Rockport. 
Q. Anywhere else? A. Some at Benson’s, at Vine Island. 
(. Anywhere else? A. Not that I know of. 
(. Did he take any from the hotel? <A. No, sir. 
Q. Did he have some liquor with him every day? A. Yes, sir. 
Q. How much did he carry with him? A. A quart bottle. 
Q. Any more than that? A. Not very often. 
Q. Was the bottle full when you started out? A. Sometimes it 
was and sometimes it was not. 
Q. Was there any left when he came back? A. Sometimes there 
was. 
Q. Did he drink pretty constantly during the day? A. He took 
a drink every once in awhile. 
Q. What did he drink? A. Most generally brandy. 
Q. What time in the morning did you start out? A. About eight 
or nine o'clock. 
Q. _ what time did you get back? <A. Sometimes at four 
o'clock. 
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Q. Did you see him in the evening? A. Yes, sir; generally. 
Q. How long were you with him in all up at Alexandria Bay that 
year, 1881? A. About 10 days. 
Q. Before he was taken sick? <A. Yes, sir. 
Q. Was that in a party or alone? A. Alone the last year. 
7 Q. Did you see him drink every year? A. He used to 
drink a little. 


Cross-examination by Mr. Linn: 


Q. You say he used to drink a little every year? A. Yes, sir. 
Q. Is that the common practice of those who come there for recre- 
ation and amusement? 


The Court: That has nothing to do with it. 


Q. Who were with him? A. Mr. Vanhorn, sometimes. 

@. Anybody else? A. Mr. Clark was there. 

Q. Do you recollect Mr. Jenkins being with him? A. I think he 
was there one season. 

Q. He was generally with some party? A. Sometimes he was 
and sometimes he came alone. 

Q. What was his habit as to smoking? A. He used to smoke 
pretty ntuch. 

Q. Did he not smoke all the time? <A. Well, he used to smoke 
considerable. 


The Court: Is there anything in the policy against that? 


Mr. Linn: Nothing; no, sir. 


Q. When this brandy, or whatever it was, was taken out in the 

day, did you drink also? A. Once in awhile I would take a 
drink. 
78 Q. Some days he would. Did he spend part of the day on 
the island? A. Yes, sir; we used to be on an island a great 

deal of the time. 

Q. What did he do there? A. Sit around. 

Q. This was not on Vine Island, at Benson’s place? <A. No, sir; 
we were taking dinner. 

Q. How long were you there on the island, generally? A. Some- 
times a couple or three hours, some days. 

Q. Did he drink in the evening? A. I could not tell what he 
did in the evening. 

Q. You were not with him much? A. No, sir. 

Q. Did you see him drink before 1878, when you knew him? A. 
Yes, sir; he used to drink a little. 

Q. What did he drink? A. I don’t remember now. 

Q. He drank some kind of liquor? A. Yes, sir. 

Q. Did his habit of drinking seem to grow upon him from year 
to year, or did it diminish ? 


Plaintiff’s counsel objects to this style of examination as too 
leading. 


or less frequent. 
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The Court: You may ask him whether his use of liquor was more 


Q. Did his use of liquor grow more or less frequent? A. I don’t 
know as it made much difference. 
Q. Do you wish to be understood that you saw him every year 
from the time you first became acquainted with him? A. Isaw him 
every year he was there. 
79 Q. The entire ten days? A. Yes, sir. ” 
Q. There was no one in the boat with you except him? A, 


No, sir. ) 

Q. What did hedo in the boat; was it fishing, or what? A. Fish- 
ing most of the time. 

Q. Now, when he was taken sick, how did you hear of his sick- 
ness? A. The doctor told me. 

Q. Did you go up to his room there? <A. Yes, sir. : 

Q. Did you stay with him morethan that day? <A. No, sir; only 
that day. 

Q. What washe doing when you came there? A. I think he had 
a spasm, or something, when I got in the room. 

‘Q. Did he call for liquor-while you were there? A. He did not 
then ; he did afterwards. 

Q. Did he eall for it often? A. Not very. 

Q. Did he getany? A. He got a little. 

Q. How many times did he drink during the day, do you think ? q 
A. I could not tell you. | 

Q. Why can’t you tell; was it so frequently that you can’t recall 
it? A. No; I did not pay any attention to how many times he 
drank. | 

Q. How much liquor in all did he consume, do you think? A. 
In the ten days? 

Q. No, a day; would he consume as much as a bottle of brandy ? 


A. Some days. 


80 Redirect: 


Q. Did he seem to be under the influence of liquor while he was 
there? <A. No, I don’t think he was all the time. 

Q. How about that; how often did he appear to be? <A. I don’t 
know as I can tell you that. : 


By the Court: i 
Q. What time do you refer to? 


Mr. Strona: In 1881 particularly. 


Q. Just answer the question; did he appear to be under the in- 
fluence of liquor in 1881, most of the time? <A. Not all the time, 
once in a while he was under the influence of liquor in 1881. 

Q. A part of every day; or how often? A. Not every day. 
Q. Did you have to help him in? A. Oh, no. 
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By Mr. KErasBey: 


Q. If he drank constantly during the day, about a bottle of brandy, 
and did not get so that you had to help him, what was the reason ? 
A. He was a man who hadn’t very good use of his legs anyway. 

Q. Didn’t you have to help him? A. Out of the boat sometimes. 

Q. When on the island, did he go to sleep generally? A. Gen- 
erally. 

Q. Most of the time, under a tree? <A. Yes, sir. 

Q. Did you go to sleep too? A. Sometimes, when we stayed a 
little. 


S1 By the Court: 
Q. You had the use of your legs? A. My legs were good. 


Further redirect: 


Q. Was there anything else done by you and hit in the boat, but 
= a little, drink, and go on.an island and sleep? A. That is about 
al 

Q. Was not that the day’s work ? A. Yes, sir. 

Q. Was it repeated every day you wentout withhim? <A. What? 

Q. Did you go through the same thing every time? A. About 
the same. 

Q. Was there any other diversion, in the whole of the ten days 
that he had, except that—to fish a little, drink — the day, and 
sleep on the island? A. That is all. 

Q. Did he ever fail to have a bottle with him? A. No, sir. 

Q. Did he ever fail to drink it up? A. Sometimes it would not 
be drunk all up. 

Q. Did you take a drink every time with him? A. Not always. 

Q. Did you generally? <A. Not generally. 

Q. You did not drink as much as he did? A. No, sir. 

Q. Then he took the best half of the bottle? A. He took the 
best part; yes, sir. 


Plaintiff’s counsel objected to this method of examining the wit- 
ness. | 
7 Q. Wasit invariably brandy? A. It was pretty good brandy. 
82 Q. I did not ask the quality but the continuity of it. Did 
they always get brandy? A. Yes, sir. | 

Q. Was that his favorite? <A. Yes, sir. 

Q. Did he ever mix his drinks? A. Sometimes a little gin. 

Q. Did he ever depart from brandy or gin? A. Sometimes both. 

Q. When you went to Canada into this place that you have men- 
tioned he bought the liquor himself? A. Yes, sir. 

Q. How did he carry it away with him? A. In a boat. 

Q. In what vessel? <A. A skiff. 

Q. I have heard of schooners being used in that way, but never 
of a skiff. He carried it in a bottle? A. Yes, sir. . 

Q. He took a quart bottle of liquor with him? A. Yes, sir. 

Q. When you went out in the morning with the liquor from the 
hotel, where did you go? <A. To the Canada shore. 
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Q. What was the first place you went to? A. Rockport. 

Q. What did you get there? <A. All kinds. 

Q. And got a bottle of liquor there? A. Yes, sir. 

Q. Did you lose any time in fishing before you went there? A. We 
rowed right straight over there. 

Q. You went over there? A. Yes, sir. 

Q. And when he got the liquor you went out on the water? A. 
Yes, sir. 

Q. Where did you get your bait? A. That is the bait we got. 

Q. Is that what you fished with? A. No, we had live bait 
83 generally. 
Q. What kind of fish did you catch? <A. All kind. 

Q. Now, did you get any fish at all? <A. Yes, sir. 

Q. How long did you fish generally? A. Three hours; sometimes 
less. 

Q. What was the length of the day? <A. About ten hours. 

Q. Three hours out of ten you fished, and the rest you drank and 
slept? A. We did not sleep all the time. 

@. You could not drink if you slept all the time? A. No, sir. 

(). Had you any other occupation but just to watch and take 
care of him? <A. That is what he hired me for—to work for him ? 

Q. You say you did not alwaysdrink with him? A. Not always. 

Q. But healways drank? A. Yes, sir. 

Q. And you refused? <A. Yes, sir. 

Q. Why? A. Because I did not want to drink. 

Q. You did not want it as often as he did? A. No, sir. 

Q. Now, can you tell from your memory of those ten days about 
how often each day he would take a glass of brandy or gin in those 
ten hours? A. I could not tell exactly. 

Q. I want to know whether it was once, twice, or a dozen times ? 
A. Six or seven times. 

Q. What did he take itin? A. Tumblers, usually. 

Q. Could you see how full he took it? <A.I can tell pretty 

near. 
84 Q. Can you tell how many fingers it was generally—how 
full? <A. A pretty good, fair drink. 
~ Q. What do you call a good, fair drink in a tumbler? A. An 
inch high. 

Q. Did he take water with it? A. Sometimes. 

Q. Did he frequently take it raw? Generally. 

Q. He would often, six or seven times a day, take raw brandy, or 
generally,inatumbler? A. Yes, sir. 

@. When you say six or seven times every ten hours, do you 
think you are right within the mark? A. I am somewhere near it, 
I guess. 

Q. Are you speaking of every day’s course? A. Yes, sir. 

Q. And in the evening you came to the hotel and saw him there? 
A. Yes, sir. 

Q. Where would he spend his evenings? A. Sometimes down- 
stairs, sometimes up. 
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Q. You say you have often seen him drink in the evening? A. I 
have, sometimes. 

Q. Have you not drank with him? A. Yes, sir. 

Q. Would he not call up the boatmen and give them a drink in 
the bar-room ? A. Sometimes. 

Q. Was that after a day’s journey like this you spoke of? What 
did he drink at the bar? <A. I could not tell. 

Q. What kind of a drinker was he? You know drinkers—you 

have seen a great many of them at that place? A. Yes, sir. 
85 Q. What kind ofa drinker was he? A. A fair drinker. 
Q. What do you mean by a fair drinker; was he a moderate 
drinker? A. Sometimes he was and sometimes he was not. 

Q. When you were with him the ten days just stated and he took 
seven glasses during the day and more in the evening, is that a 
moderate drinker or a heavy drinker, in your judgment? I want to 
know how they do up there. I want to know if yon thought hima 
hard drinker among your class of men that were with you on the 
St. Lawrence river. 


Objected to. Withdrawn. 


Dr. L. C. Watson, a witness produced on the part of the defend- 
ant, being duly sworn according to law, testified as follows: 


Direct examination by Mr. KEAsBey: 


Where do you live? A. Alexandria Bay, New York. 

. Are you practicing medicine at Alexandria Bay? A. Yes, sir. 

Were you in the year 1881 practicing there? A. Yes, sir. 

. It isa pleasure resort? <A. Yes, sir. 

. Largely patronized in summer? A. Yes, sir. 

Do you know the Crossman House? A. Yes, sir? 

That is one of the largest hotels there, is it not? <A. Yes, 
sir. 

- 86 Q. Do you attend patients at the Crossman House usually in 

the summer? A. I do. | 

Q. Did you during the summer of 1881 see Mr. William A. Davey; 
were you called upon to visit him? A. Yes, sir. 

Q. Had you known him before that time? A. No, sir. 

Q. Had you had your attention called to him in any way before 
that time? A. No, sir. 

Q. Did you visit him? A. I did. 

@. Where was he? A. He was in the Crossman house. 

Q. In his room in the Crossman house? A. Yes, sir. 

Q. At what time in the day did you visithim? A. I think 
about 10 o’clock in the forenoon. 

Q. Was any one in the room but himself when you went there; 
ifso, who? A. I don’t think there was any one present in the room, 
only Mr. Davey; I think Mr. Bruce went in the room with me. 

Q. Will you describe to the jury the condition you found Mr. 
Davey in at that time, describing his symptoms and actions and 
words, so that we can know what was the matter with him and 
what was his physical condition? A. I went into the room and 
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found Mr. Davey sitting upon the side of the bed; he had just been 
vomiting and had vomited quite a quantity of blood; he seemed 
‘very nervous and tremulous at the time, and told me that he had 
had fainting spells during the night. I asked him to show me his 

tongue, and it came out very tremblingly, and I noticed that 
87 he had bitten his tongue and it was somewhat swollen; I 

became satisfied that the man had been having a spasm of 
some kind. He also told me that he had been suffering from a 
bilious attack and had been taking pills; I asked him what kind of 
pills he had been taking; he said he did not know—some pills that 
he had gotten hold of somewhere, and occasionally he would spit 
out a mouthful of blood. 

Q. Black blood? A. Very black; that that he had vomited came 
up in clots, and I should judge there was nearly a pint in this basin. 

Q. That was not red blood from his tongue, but black blood from 
his stomach? A. Yes, sir. 

Q. Did he say anything about taking anything else besides the 
pills? A. No, sir; he did not; he told me at that time that he 
had been suffering from a deranged condition of the liver, and I 
believe he said that his physician had told him he had cirrhosis of 
the liver; I hadn’t any opportunity of examining him; he was in 
a tremulous condition; I could not even take his temperature; he 
was bathed in perspiration. 

Q. Did he say he had been drinking? A. Yes, sir; he told me 
he had been drinking during the night. , 

Q. Did you see any vessel there or bottle used for drinking? A. 
I think there was a bottle in the room. 

Q. Empty or full? A. Empty. 

Q. You could tell in the room whether the liquor had been 

88 freely used? A. I found that the liquor had been freely used, 

because I found indications—that is, I could get the smell of 
liquor in the room, aside from the coagulated blood. 

Q. Suppose the man had drunk two bottles of brandy during the 
night, what would be the natural effect? A. He would be fully 
under the influence of liquor. 

Q. What effect might it have in the way of vomiting? A. It 
would act differently upon different people. Some people can take 
large portions of alcohol or liquor and retain it while others can- 
not. 

Q. Suppose he had cirrhosis of the liver, what effect would two 
bottles of liquor taken in the night have? A. I cannot tell you. 

Q. What effect might it have? <A. It might produce vomiting. 

Q. Go on and describe other symptoms. What else occurred while 
you were there with him? Did you remain with him? A. I re- 
mained with him a short time. He told me at that time thai he 
had been cautioned by his family physician that unless he would 
stop drinking or having his little times, as Le worded it—words 
to that effect—that might not be the language he put it in—he said 
his physician told him he was liable to these attacks if he persisted 
in drinking, and when he saw the blood he seemed quite alarmed. 
Then when I showed him the blood he had vomited he said, “ I sup- 
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pose it is all up with me now.” Those were his words, I think. 
89 Q. Did you see him during any of the spasms? A. I saw 
him in one or two spasms. 

Q. Describe them. What were his actions? A. First he stared 
vacantly. Then he became convulsed, like an epileptic fit of falling 
sickness. 

Q. Was his mind clear or was he in delirium? A. While in these 
spasms, do you mean? 

Q. Yes. A. His mind was not clear while in the spasms. 

Q. Was he delirious? A. He would go into a comatose condition 
after a time—after the convulsion had passed; then he seemed to 
be unconscious for a short time, but would rally probably in the 
course of 20 minutes. 

Q. And what then? A. Of course he was more nervous after he 
got through. 

Q. What did you consider the exciting cause of that condition at 
that time? A. I looked upon the exciting cause as being too much 
stimulants. 

Q. What do you mean by “stimulants?” A. I mean too much 
alcoholic liquor. 

Q. When he told you that his family physician had warned him 
that he must not drink so much, and that it would be bad with him, 
did that, with the symptoms that he then exhibited, account to you, 
as a physician, for his condition? <A. I don’t know as I understand 
your question. 

Q. I will ask it again. If it were true, as he stated, that he had 

indulged too much in alcoholic stimulants, having his good 
90 times, his fun, and had been drinking excessively that night, 

so that you found him in the condition he was, was that con- 
dition one that would impair, must have impaired, hishealth? A I 
think it would. 

Q. Is there any doubt of that medically? A. I think that the 
use of liquor, the way he had been using it and the way he told me 
he had been using it, must have had that effect. 

Q. What is heematemissis? A. It is hemorrhage from the 
stomach. 

Y. Now, do you know whether this blood that you saw in the 
pail was the result of homatemissis? A. I think it was hemorrhage 
from the stomach. 

Q. Is Dr. Flint’s practice of medicine an authority among the 
profession? <A. Yes, sir. 

Q. Do you know whether this book, Cyclopedia of the Practice of 
Medicine, by Dr. Flint, on the diseases of the liver—do you know 
that book ? A. No, sir. I don’t know that I ever saw it. 

Q. This volume is devoted to the diseases of the liver and portal 
vein—that is, the vein which enters the liver and supplies . rT: & 
Yes, sir. 

Q. Do you know what kind of liquor has the most injurious effect 
upon the portal vein and the liver? A. I do not. 

Q. Do you know from your experience or knowledge what pro- 
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portion of the cases of cirrhosis of the liver are caused by alcoholic 
excess? <A. I do not. 
91 Q. Dr. Flint says that “in the vast majority of cases it is 
due to that cause.” You understand that to be accepted in 
the profession as authority? <A. I do not know that I know. I 
never paid much attention. 
Q. Your practice has not come much in that way? A. No, sir. 


Cross-examination by Mr. LInn: 


Q. Who did Mr. Davey say was his physician; who told him he 
had cirrhosis of the liver? A. I think he told me Dr. Rae, of Jersey 
City. 

Q. And he said that Dr. Rae had cautioned him against drink ? 
A. He said his family physician, and I judged that his family phy- 
sician was Dr. Rae, as he was telegraphed to to come and see Mr. 
Davey. 

Q. Did you see Mr. Davey drink anything—any liquor. A. Yes, 
sir; I did. 

Q. What did you see him drink? A. I ordered a very little 
stimulant for him. 

Q. And he took that? <A. Yes, sir. He seemed quite nervous 
and I thought it was better than to get him in a very nervous con- 
dition. 

Q. And that is all that you know he drank? A. Yes, sir; ex- 
cept from the smelling of this vessel. 

Q. And what he said to you he had been using? A. Yes, 

sir. 
92 Q. Do you know what he had been using that for? Do 
you know when he was first taken sick, whether that morn- 
ing or the day before? A. I was told that he was taken sick the 
night before. 

Q. You don’t know that he was taken sick the day before? A. I 
don’t know. 

Q. And you predicated your opinion as to the exciting cause of 
his illness from what was said to you, and more especially what he 
said to you? <A. From what he said and from the conditions that I 
saw. 

Q. He had been drinking stimwants that night? <A. Yes, sir. 

Q. Might have been drinking too much? A. Yes, sir. 

Q. And he had evidently some trouble in the stomach, as you 
thought from his vomiting blood? A. Yes, sir; something seemed 
to cite it. 

Q. Did he say anything about the effect the pills had upon him? 
A. Shortly after that he said “I thought it was from the effect of the 
pils.” 

Q. Shortly after? A. Shortly after I went into the room this 
occurred. 

Q. Then during the time that you were there this medicine was 
_ operating upon his bowels, and he was under the influence of that? 
A. Not while I was in the room. | 
Q. I don’t mean to say he had an evacuation of the bowels while 
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you were there, but I say he had taken a medicine prior to 
93 the time you were there, which he had in his system, and 
was feeling the effects of that? A. Yes, sir. 

Q. And you don’t know — much he had taken, except that he 
a taken pills? A. No, sir; I could not say how much he had 
taken. 

Q. When did Dr. Rae come? A. My impression is that Dr. Rae— 
I would not say whether he got there the next day or the second 
day; if he came the second day it must have been in the forenoon 
or late in the afternoon; if he came the first day, he must have come 
in the evening; if he came the next day, he came in the morning. 

Q@. You saw Dr. Rae? A. Yes, sir. ) 

Q. You had a consultation with him? <A. Talked the case over. 

Q. Can you say, Doctor, certainly, what produced these spasms 
which he had? A. In my opinion, I should say that the liquor that 
he had taken was the exciting cause. 

_  Q. But that is an opinion which may or may not be well founded? 

A. Yes, sir. 

Q. Like all medical opinions? A. There are conditions that will 
produce the same effect. 

Q. Do you recollect what kind of weather it was then—whether 
it was very hot? A. It must have been reasonably warm; it was in 
the fore part of August, and a warm season. 

Q. You don’t recollect that it was especially hot for a few days? 

A. No, sir. 
94 Q. You suppose that he perhaps had cirrhosis of the liver ; 
what is cirrhosis of the liver? A. It is a hardening of the 
liver sometimes, and sometimes it is not. 

Q. Is there any way by which physicians can tell certainly thata 
man has cirrhosis of the liver except by a post-mortem examination? 
A. I think not. 

Q. They may diagnose the disease correctly and they may make 
a great mistake, as they dosometimes? A. Yes,sir; they may make 
a mistake. — 

Q. And a variety of causes produce often the same effect appar- 
ently? A. Yes, sir. 


Redirect : 


Q. I want to ask you a little about cirrhosis. Have you exam- 
ined parties who died of cirrhosis of the liver? A. No, sir. 

Q. Have you never seen a liver in that condition? A. No, sir; 
I don’t recollect of ever seeing any. 

Q. You say you know Dr. Flint to be authority? A. Yes, sir; I 
look upon him as authority. 

Q. He says “Cirrhosis, in the vast majority of cases, is due to 
spirit drinking; of twenty fatal cases, in which the habits of the 
patients were ascertained ” 


Mr. Linn: Is that testimony ? 
Mr. Krassey: I am going to ask him‘a question. I am going 
to offer the book as authority upon the subject. 
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95 Mr. Linn: We object to it. 
| The Court: He may read that and ask the witness whether 
it is correct. 

Mr. Keaspry (reading): “ In 17 intemperance was admitted, and 
in one of the three remaining cases habits of drinking were ad- 
mitted, but not to excess. Of all the cases, fatal and non-fatal, in 
which the form of the alcoholic stimulant used is noted in all saye 
one the patients were accustomed to drink spirits. In the excepted 
case the patient stated that he drank only beer. Hence thesignificance 
of the term gin or whiskey liver applied by British writers to this 
affection. In all the cases in which information as to the mode of 
drinking was noted the custom was to take raw spirits at different 
periods of the day—before breakfast and at other times—on an 
empty stomach, a little water being generally drank after the spirits. 
This accords with the observation of others as to the mode of spirit 
drinking, which gives rise to cirrhosis.” 

Q. In your judgment, as a physician, is that a proper definition of 
the subject? A. I should suppose it to be, coming from Dr. Flint. 
I think his definition of it would be quite as good as mine, perhaps 
a little better. | 

Q. Is he not excellent authority on the subject? A. Yes, sir. 

Q. Now, I read you another passage from another book. I read 
from Ziemssen’s Cyclopedia: “Among the causes of the affection the 

immoderate use of brandy is one the longest known and the 
96 most accurately demonstrated; hence the English apply to 
it the term “ gin-drinker’s liver.” In Germany more than a 
third part of the cases are to be traced to this pernicious habit. 
Next after the prime viz the liver is obviously most lable to be 
rendered diseased by the action of alchohol, for this liquid, after its 
passage into the blood, is presented to it in a much less diluted form 
than any other organ. The reason that not a few brandy drinkers 
continue exempt from the disease is attributable, perhaps, in part, 
td the circumstances that after a certain amount of experience the 
indulgence in this habit has a less injurious effect if at the same 
time food is regularly taken ; the aleohol then reaches the liver at 
a slower rate and in a more diluted form. For the same reason the 
disease is much less frequently induced by the abuse of beverages 
containing a less amount of alcohol. There admits of no question, 
however, that the prolonged excessive use of wine or strong beer can 
produce this effect. Numerous instances are found in the literature 
of this subject, occurring in wine drinkers as well as in beer brewers, 
who strenuously denied that they ever indulged in brandy. It has 
not been shown with regard to any one of the other articles compos- 
ing our food and drink that they exert any influence in the produc- 
tion of cirrhosis, though Budd is inclined to ascribe such an effect 
to the irritant spices made use of in India.” Does that concur with 
your views? A. I should be of the opinion that that is cor- 
rect. 
97 Q. It is stated in speaking of the general features of the 
disease that it is generally ushered in in certain cases by 
hoemateinissis and also hemorrhage from the intestines. Is that 
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the case? Do you know that hematemissis is a symptom of 
cirrhosis of the liver? <A. It may be taken as a symptom. 

Q. That is the discharge of black clotted blood from the stomach ? 
A. That would be hcematemissis—the discharge of blood from the 
stomach. 


Recross: 


Q. In your practice have you ever had any cases which exhibited 
the symptoms which are mentioned in this book from which Mr. 
Keasbey has read? <A. I am very happy to say that I never had a 
great many cases of this kind. 

Q. You never had a case which exhibited the symptoms there 
mentioned? <A. No, sir. 

Q. So when you testify you don’t speak of your own knowledge, 
but suppose it is correct because it comes from Dr. Flint or some 
other celebrated physician? <A. Yes, sir. 


Further redirect: 


Q. If you were called upon to give a designation or name to the 
disease Mr. Davey died of what would you call it? A. I should 
think he died from the effects of the use of alcohol. 

Q. What name do you give that—I want a name, not just that he 

died from the effects of alcohol—what was his disease? 
98 A. Some call it delirium tremens. 
Q. What do you call it; was it or not. delirium tremens? 
A. Itis a pretty hard matter to say whether that is delirium tremens; 
in my opinion, it was. 


Defendant’s counsel then read the application for the policy, and 
offered it in evidence. 


Mr. KEAsBEY: We refer to Mr. Ziemssen’s Cyclopedia of the Prac- 
tice of Medicine; this is the volume on the diseases of the liver and 
the portal vein. The book is edited by Dr. H. von Ziemssen, pro- 
fessor of clinical medicine in Munich, Bavaria, and is translated by 
Arthur H. Nichols, M. D., and Hamilton Osgood, M. D., of Boston ; 
Edward W. Schauffler, M. D., of Kansas City, and Walter Mecdel- 
sohn, M. D., of New York city, and was given to me by Dr. O’Gor- 
man as the best authority on this subject. I referred to page 166, 
in regard to the diseases of the liver. We also refer to Dr. Flint’s 
book. The title of this book is “Treatise on the Principles and 
Practice of Medicine, by Dr. Flint,” page 471, and following. 
This was written in 1866, but Dr. Flint is very eminent authority. 

Mr. Linn: I wish to present an objection, formally, to these books 
as evidence, and, 1f the court admits them, pray an exception on the 
ground that they are not competent evidence of the facts they con- 
tain, and to the testimony which is given in regard to them I desire 
to object. 


Objection overruled. Exception prayed and allowed. 


Defendant rests. 
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99 - ~~ Plaintiff’s counsel then opened for the plaintiff in rebuttal, 
and called asa witness on the part of the plaintiff in re- 
buttal— 


Dr. James A. MILNE, who, being duly sworn according to law, tes- 
tified as follows: 


Direct examination by Mr. Linn: 


Mr. KrasbpeEy: Do you propose to prove by this witness the facts 
you have stated—that he was not in the habit of using alcoholic 
liquors ? 

Mr. Linn: I do, so far as he is concerned. 

Mr. Krassey: I object to any proof on this subject, and it will 
apply to all the testimony of this nature. The condition of this pol- 
icy was that before the policy was issued he had not been in the 
habit of using alcoholic stimulants aften or daily. 

The Court: Excessively. You do not mean to say that thiscom- 
pany does not mean to pay if a man takes a drink occasionally. 

Mr. KEAsBEY: [.am not touching upon that point. The condi- 
tion of the policy was that it should be void if he was in the habit 
of using stimulants so as to impair his health. When he comes to 
die it is the habit of the company in all cases to put to the physician 

of the party certain questions, which are directed to — find 
100 out from the source best qualified to know—from the physician 

of the party insured or his friends—what is the fact as to that 
condition, whether it has been fulfilled or not, and therefore they 
ask these three questions: “ Was his last illness occasioned, or had 
his general health been impaired, by any pernicious habit? Was 
his health impaired by intemperance, or his death caused directly 
or indirectly from intemperance? 

Now, it is perfectly plain that if in answer to these inquiries the 
friends of the insured procured their family physician to assert the 
affirmative to all those questions the case is ended and they cannot 
get their money. It is an admission that his death was caused by 
the use of alcoholic liquor. 


The Court: I do not regard that as evidence of the fact stated, 
but simply a fulfillment of a requirement of the company. 

Mr. Keassey: Then, if the physician to whom they applied assert 
that his death was caused by intemperance ? 

The Court: I have held that that is not evidence of the fact 
stated there, but shows that the party insured has complied with the 
requirement of the company; thatisall. It is not independent 
evidence of the facts stated in the certificate. 

Mr. KeasBeEy: Would your honors hold that where a party 
101 _—ipresents that certificate as proof of loss it has not evidence 
of the facts as against them? 

The Court: No, sir; the mere declaration of the doctor, made in 
pursuance of the company’s requirement, is not evidence. In other 
words, there must be proof of loss, and that must be shown by the 
insured, and the execution of this paper is merely to show that the 
contract, so far as that is concerned, is complied with. | 
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Mr. Kraspey: Would it be held, then, that if the plaintiff has 
presented his own physician’s certificate asserting that the man 
died of cirrhosis of the liver, we are not entitled to assume that the 
man died of that disease, but we must prove it. 

The Court: Yes, sir; it is a requirement of the company, and if 
it were to be permitted to be used as evidence you would have the 
evidence of the physician without the right of cross-examination. 
You may note an exception, if you wish. 


To which ruling and decision of the court defendant’s counsel pray 
an exception, which is allowed by the court and sealed accordingly. 
JNO. T. NIXON., J. [1.s.] 


Q. Where do you reside? A. Oswego, New York. 
Q. What is your occupation? A. I am practicing medicine and 
surgery. 
102 Q. How long have you been practicing? A. Twenty years. 
Q. Where have you resided during that time? A. Twelve or 
fourteen years in Oswego; previous to that I was physician to the 
American Board of Foreign Missions, in Asiatic Turkey. 

Q. You are medical examiner for the A¢tna Life Insurance Com- 
pany? A. Jam. 

Q. Were you acquainted with William A. Davey in his lifetime? 
A. I was. 

Q. Where did you know him? A. I have known him in his own 
home and in Oswego—in Jersey City and Oswego—and met him at 
other places. 

Q. How many years have you known him? A. I should say 
five or six years; maybe longer. 

Q. When did you last seehim? A. I last saw him, I think, some 
time in the month of August, 1881. 

Q. Where was he then? A. In the city of Oswego. 

Q. Where was he going? <A. He was going to the Thousand 
Islands. 

Q. Alexandria Bay? A. Yes, sir. 

Q. For what purpose was he going there? A. For recreation 
and the benefit of his health. 

Q. What was his condition at that time, physically? A. He was 
weak and feeble, and suffered from a degree of nervous irritability 
and prostration. 

Q. Did you prescribe for him while he was there? A. I did. 

103 Q. Do you recollect what you prescribed? A. I have a very 

good recollection of prescribing for him; I cannot, of course, 

say what it was; I prescribed what I thought was applicable to his 
case at that time; I could not exactly state as to the prescription. 

Q. What were his habits as to the use of tobacco? A. His habits, 
as far as I could gleam, were that he was an excessive smoker; my 
attention was called to that by the condition of his eyes; he said he 
was unable to see, and I asked him various questions, and I learned 
that he was addicted to smoking excessively. 

Q. What were his habits as to the use of intoxicating liquors, so 
far as they came to your knowledge and observation ? 
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-Objected to by defendant’s counsel on the ground that it is in 
contradiction of the physician’s certificate, & they cannot contradict 
that. 

Objection overruled. To which ruling and decision of the court 
defeudant’s counsel pray an exception, which is allowed by the court 


and is sealed accordingly. 
JNO. T. NIXON, JZ. [1 8.] 


Q. What were his habits during the time you knew him as to 

the use of intoxicating liquors, so far as they ever came to your 

knowledge or observation? <A. So far as my observation 

104. went, and from what I could glean from his appearance, I 

have not any knowledge of his being an intemperate man. 

I met him at his own house, sat at his table, and have known him 

to drink wine, I think, on that occasion, but I don’t call to mind any 

other occasion of having any knowledge whatever of his drinking 
at all. 

Q. You have heard the testimony given by the witnesses in this 
case of his condition and habits while at Alexandria Bay? A. 
Most of it. | | 

Q. And the testimony of the physicians? <A. I have heard the 
testimony of both of the physicians. 

Q. From what you gleaned froin this testimony and your own 
knowledge of the man, or any other testimony, what would you say 
was the cause of his death ? 


Objected to. 


The Court: It is not in proper form for a question to an expert. 


Q. It being stated as a fact that while at Alexandria Bay 


The Court: That is not in proper form ; you must present a hy- 
pothesis. 


Q. Suppose, then, that while at Alexandria Bay, in 1881, for sev- 
eral days prior to his sickness, he had been using more or less alco- 
holic liquor on his fishing excursions, and he had been taken sick, 
complaining of a bilious attack, and had taken medicine for it— 
pills of some kind—and had during this time been using alcoholic 

stimulants in his room, and had been found with spasms, 
105 similar to epileptic fits, and had been vomiting blood, and 

in that condition, within two days afterwards, had died, being 
part of the time delirious and part of the time in his right mind, 
what would you say was the cause of his death? A. There is one 
question, if it is proper, I would like to ask, and that is, may I take 
this hypothesis exclusively from a medical standpoint, or must I 
take one part from a medical standpoint and the other from another 
source ? 


Mr. Krassey: Is he not bound, in answering this question, as an 
expert, to assume the facts stated by counsel, and not the facts that 
he may remember in the course of the testimony ? 

The Court: The facts stated in the question; he has no personal 
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knowledge, and is, therefore, to take the facts in the question as 
true. 


A. I under no circumstances would state positively what the 
cause of any human being’s death was, unless I was present at that 
particular time. 


By the Court: 


Q. What is your best judgment as to the cause of the death of 
that man, basing it upon the factsset up by Mr. Linn? A. J would 
not attempt to state and express an opinion upon the subject. 

Q. You cannot express any judgment upon the facts? A. Noth- 

ing that I would give as professional upon that man’s death. 
106 Q. I want toget at what Mr. Watson said. The witness 

heard Dr. Watson’s testimony. I want to ask what his 
opinion would be upon the statement of Dr. Watson ? 


The Court: You can have his testimony read to him. 


(The stenographer then read the testimony of Dr. Watson, com- 
mencing at the beginning of the direct-examination and ending with 
the question “What is hoematemissis ? ”) 


Taking these statements of the symptoms and appearances testi- 
fied to by Dr. Watson, leaving out his answers to supposed conditions 
of things, what would you say, as an expert, was the cause of his 
death? A. The way in which I would answer that, if I would be 
allowed to go through as far as I would be allowed to go through, 
I cannot answer it without supposing terms. First, in considering 
the matter of alcohol, the question that would come up in my mind, 
first having positive knowledge of the biting of the tongue, that this 
man had a spasm, provided I had positive knowledge of alcohol. 
He seems not to have positive knowledge of all the facts. 


The Court: Take the facts as stated by him. 
A. It is a question I cannot answer as specified. 
Mr. KEAspey: Then you cannot. You must take it all to be true. 


Q. All the doctor says you must take to be true. A. Whether this 
man had spasms before he took alcohol or afterwards? 


107. Mr. Kraspey: The doctor states he had them afterwards. 


A. Under the statement I should say, taking all as I look at the 
case, without giving the reasons for a particular answer, which I now 
give, I should say that this man suffered from apoplectie or epilep- 
tic fits, and from that fit, or a number of those fits, he died, and that 
is as near as I can come to the cause of his death. I don’t know but 
what the man took strychnine or hemlock. 


By the Court: 

Q. Take the facts stated there to be true, what this witness said. 
A. The man suffered from a fit, and was partially unconscious; the 
question comes to my mind what reliance | may put on this man’s 
statement. 
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By the Court: 


Q. You are not to judge of what reliance can be placed on his tes- 
timony. <A. I would adhere to my original answer. My opinion 
in this case would be that this man died of apoplectic or epileptic 
fits, or a series of them. 

Q. Have you had any experience in your practice with cases of 
delirium tremens? A. I have seen cases. 

Q. Have youeverseen any exhibit thesymptoms which are testified 
to here in regard to Mr. Davey? A. No, I have not. 


Cross-examination by Mr. KEASBEyY: 


Q. Have you lived where you now live for a number of 
108 years? A. I have. 
Q. You live in Oswego? A. Yes, sir. 

Q. Had Mr. Davey ever lived in Oswego? <A. Only as he so- 
journed there temporarily. 

. Why did he sojourn there temporarily? A. Visiting friends. 

().-Was he married there? <A. Yes, sir. 

Q. Was he married to a person whom you knew? A. Yes, sir. 

. Was she any relation of yours? A. None whatever. 

Q. How often have you seen him there? A. Probably I have 
seen him two or three times a year. 

Q. For how long atime? A. Sometimes he might remain for a 
week or ten days. I think on one occasion he suffered from an in- 
jured ankle, and remained there quite a long time. 

Q. Have you ever known him anywhere else but there? A. Only 
as I mentioned; I knew him by visiting him and casually meeting 
him in New York and Jersey City. 

Q. Anything more than that? A. No, sir. 

(. Have you lived in the same house with him? A. No, sir. 

Q. Or boarded with him? A. No, sir. 

Q. Have you ever had any particular or intimate connection with 
him? A. Nothing more than I have stated. 

Q. Where did yousee him in Oswego? A. He called upon me 
and | called upon him, and I met bim at other places. 

Q. Have you ever had any more knowledge of him than 
109 that of a mere casual acquaintance, whom you met during 
successive years on his way through to Alexandria Bay? A. 

I have not any more than I have stated. 

Q. Have you ever spent an evening with him? A. I have. 

Q. How many? A. I could not say. 

Q. Where? <A. At my house, and [ have spent an evening at his 
house, and an evening at Mr. Davis’ house. 

Q. When you have seen him has he generally been in the com- 
pany of ladies? A. I don’t think he was particularly partial to 
ladies’ society. 

Q. He came there to visit his wife’s friends? A. Yes, sir. 

Q. Have you ever been on an excursion with him of any kind? 
A. Nothing more than to take him to drive. 

Q. Have you ever been with him at Alexandria Bay in any way? 
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A. I think I met him there on one occasion, but not to be in any 
way intimate with him. 

Q. Have you any more knowledge of his habits of life than that 
which is afforded by this acquaintance of which you have given 
statement now? A. I have endeavored to give a correct statement 
of my acquaintance with him. 

Q. When you saw him at Alexandria Bay, the last time, you say 
he was sick? <A. Yes, sir. 

Q. Did I understand that you were called to visit him as a physi- 
cian? A. In the first place I called on him—he sent for me. 

Q. Was there more than one visit? A. Only one; hecame 
110 to me previous to his departure. 

Q. Did he talk to you about using spirits? Did he talk of 
alcohol? A. lt was brought up in this way: He said, For a num- 
ber of years I have been unable to see; I am nervous. 

Q. Did he say anything about drinking? A. No, sir. 

Q. Did you ask him? A. I think I made some inquiries. 

Q. Then, you don’t remember; you only judge from what you 
saw? A. Yes, sir. 

Q. He said to Dr. Watson, about two weeks after, that his physi- 
cian had told him if he would not quit drinking it would be bad 
for him. Did he say anything of that kind to you? A. No, sir. 

Q. Did he go immediately from Oswego to Alexandria Bay? A. 
The last I saw of him he was preparing to go to the Crossman House. 
I a he started off with the intention of going there for the 
night. 

Q. Was he sick and nervous? <A. So much so that he said he 
was unable to sleep and quite nervous. 

Q. Do you know whether he got any liquor in Oswego? A. I 
have no knowledge. 

Q. Have you any means of knowing whether he did or not? A. 
No, sir. i 

Q. Did he stay at a hotel or private house? A. Private house. 

Q. Assuming that he went away in that nervous state, and sup- 
pose that when he got to Alexandria Bay, the first day and every 

day for ten days he went out alone on the river with a 
111 boatman, and with a bottle of brandy or gin, and drank six 

or seven times a day, and drank again in the evening, and on 
the evening of the day before he was taken sick had two bottles, one 
of brandy and one of gin, sent to his room, drank them up, and the 
next morning was found in the state described by Dr. Watson, and 
had indications of hemorrhage of the bowels, hcematemissis, to a 
large extent, and he himself declaring that he had cirrhosis of the 
liver, as his doctor had advised him, and died a few days after- 
wards, would you say that those symptoms and that result were 
caused by apoplexy? A. It might be of that disease. 

Q. Might he have died of epilepsy? A. Yes, sir. 

Q. Might he with cirrhosis of the iver? <A. That is a long dis- 
disease ; that is a long time eating its way; he could not in that 
length of time. 

Q. Would the drinking which I have described tend to impair 
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his health? A. The drinking you have described would certainly 
impair the health of most mortals. 

Q. Andif he was in the condition that he was when he left you 
at Oswego, the drinking, as I have assumed, would that tend to im- 
pair his health and hasten his death? A. The condition I saw him 
in was that of anemia or extreme weakness, and if after his drink 
he had a good appetite it might not doserious damage. 

Q. Taking two bottles to his room and drinking them up? A. 

Please repeat that question. 
112 Q. If a man is sick, as you saw him going from Oswego to 

Alexandria Bay, and begins a ten days’ stay at Alexandria 
Bay by going on the river in the sun with a boatman with a bottle 
of brandy or gin, drinking it up each day, continuing to drink 
in the evening at the hotel, and at the end of the ten days has two 
bottles, one of gin and the other of brandy, sent to his room and 
drank them up, as described by Dr. Watson, would the drinking 
thus carried on by him tend to impair his health and produce the 
death which occurred? A. Your hypothetical question of the con- 
dition described by Dr. Watson antagonizes with what I—— 

Q. Would the conduct with respect to the drinking that I have 
described tend to impair his health and hasten the death which 
occurred within two or three days? A. Now,do you include those 
two bottles of whiskey ? 

Q. Yes—one of brandy and one of gin. A. Please repeat that 
once more. 

Q. If a sick man, such as he was when he left you, spent the next 
ten days on the river St. Lawrence with a boatman and a bottle of 
gin and brandy, from which he drank seven times daily and con- 
tinued to drink at the hotel in the evenings before he was taken 
sick, and on the evening before he was taken sick had two bottles 
sent to his room, one of brandy and one of gin, which were empty 
in the morning, and drank by him, would that tend to impair his 
health and shorten his life? A. It would, materially, I should 

say. 
113 Q. I see, Doctor, you were consulting with the counsel ; are 
you interested in this case in any way? A. I have no per- 
sonal interest in this case. 

Q. For whom are you acting? <A. For the prosecution. 

Q. What is the prosecution? A. I am acting for Mr. Linn. 

@. He is not the prosocution, he is counsel for the plaintiff. Are 
you acting for him? A. Yes, sir. 

Q. Are you employed by him? A. I was asked to come at his 
request. 

Q. And you are paid your expenses by Mr. Linn? A. I hope to 


e. 
Q. You have made an arrangement? A. Not yet. 
Q. Are you acting on behalf of Mrs. Davey—that was? <A. I have 
seen her. 
Q. When was she married? <A. I could not give you the date. 
Q. About how long ago? I should say it was some six years 
ago. 
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Q. No, I mean married lately,to Mr. Ward? A. Several months 
ago. 

Q. Could you not state more nearly. Is it notovera year? Has 
she not achild? A. I do not know that she has a child; she has 
been married long enough to have a child. 

Q. She has been married over a year. Where does she live? 

A. In Jersey City. | 
114 Q. Are you a friend of hers? A. I am. 
Q. And you act in her interest in this matter? A. I act 
in her interest; yes, sir. 

Q. Gite me her full name. What is her husband’s name—her 

present husband? A. Ward. 
Q. Full name, please? A. I could not give it. 


Mr. Linn: Charles. 
@ What is his business? A. I don’t know. 


Mr. Linn: I don’t know that he has any business. 
Mr. Keassry: He is wealthy. 


ALBELT C. MATOON, a witness produced on the part of the plain- 
tiff in rebuttal, being duly sworn according to law, testified as 
follows: 


Direct examination by Mr. Linn: 


Q. Where do you reside? A. In the citv of Oswego. 
Q. Were you acquainted with William A. Davey in his lifetime? 
A. I was. 

Q. How long had you known him? A. From seven to ten years. 

Q. Where did you see him during his lifetime—at what place ? 
A. In his business in Jersey City, in Oswego, at Alexandria Bay, 
and at his offiee in the city of New York. 

Q. Were you at Alexandria Bay in 1881, at the time he died. 
A. I was. 

Q. Do you recollect when he arrived there? I do. 
115 Q. What time was it? At8o’clock Saturday evening, in 
the last days of August—the last week. 

Q. August or July? A. July. 

Q. Will you please state now how you met him and what you 
saw of him during that time? I first met Mr. Davey on the gang- 
plank of the Steamer Bell. 

Q. Go on and tell what you saw of him and what took place 
while you were there. A. Mr. Davey passed his travelling bag over 
to the Crossman House porter, John; he took my arm and we 
walked to the Crossman House together. 

Q. Just one moment before you proceed. Did this colored boy 
who was here take his satchel? A. He did not. John took his 
satchel at my request—the hotel porter at theCrossman House. 

Q. Now, go on and tell what you saw of him during that time. 
A. I went down to the Crossman House with Mr. Davey and re- 
mained with him, perhaps, from a quarter to half an hour; I should 
say fifteen or twenty minutes. 
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Q. What was his condition then, physically? A. He seemed to 
be in an excited condition; his walk was feeble. 
Q. Was he, at the time he came there, drunk or under the influ- 
ence of liquor? A. He was not drunk, if I am any judge. 
Q. Was he pale or was he red? He had no red complexion; his 
complexion was sunburned and sallow. 
116 Q. What took place after that? A. I spent a few minutes 
with him and said to him, “ You had better get your supper 
and go to bed as soon as you can.” He was not in a condition to 
see anybody. He said, “I will; I will get my supper; I see it is on 
the table,” and I left him; it was about half past eight: o’clock. I 
went to the Thousand Island Hotel, where I was stopping. The 
next I saw of Mr. Davey was the next morning—Sunday morn- 
ing—about nine o’clock; it was directly after breakfast. Mr. Davey 
came to the Thousand Island House and inquired for me, and I 
went down and saw him. I then talked with him in regard to his 
health. He was, as usuallv, smoking his heavy segars. I saw no 
more of him until towards evening; I should say between six and 
eight,o’clock. That evening he came again to the Thousand Island 
House; he stayed with me, perhaps, one hour,and he said he thought 
he would go out in the afternoon and have a row; whether he went 
or not I am unable to say, but [I saw him in the afternoon—late in 
the afternoon—about six or seven o’clock. He said to me then that 
he had been out and had a short row; he thought it would make 
him feel better. We were together, perhaps, half or three quarters 
of an hour. He went, as I suppose, to the Crossman House, and I 
went to the Thousand Island House, saying that he thought he 
would go home. I saw him every. day during that week—some- 
times two or three times a day, and talked with him in regard to 
his success at fishing and the weather and general things. 
117 Q. Where did you usually see him? A. Partof the time at 
the Crossman House and part of the time at the Thousand 
Island House,in my room and in his room—his room at the Cross- 
man House; some of the time in the conservatory—the green-house 
standing in front of the Thousand Island House. I think it was on 
Tuesday of the next week after he arrived that a messenger came 
from the Crossman House and said: “Mr. Matoone, your friend, Mr. 
Davey, is in bad shape; you had better go over and see him; he 
was taken sick to-day in the boat.” I immediately went over to the 
Crossman House and went to his room, and found him alone and 
very much prostrated; he was prostrated in his boat, and could 
not tell whether he was sunstruck or not. 


By the Court: 


Q. What time in the day was this? A. I think it was about six 
o'clock in the evening—in the latter part of the day. I suggested 
the propriety of telegraphing for his wife, who I had learned pre- 
vious to that was on the Catskill mountains. He said, “No; I 
don’t want to disturb her; she is there for her health with the child, 
and I would rather not disturb her.” I stayed with him, perhaps, 
an hour or an hour and a half, and called in the next morning and 
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found him pretty weak and a very offensive smell in his room, and 
said he had taken medicine; he said he had taken pills; it was 
evident that he had trom the smell in his room. 


118 Further direct: 


Q. Just state what took place between you and him at the time 
he died? <A. I was not in his room when he died. 

Q. Up to the time of his death? A. I called frequently—Dr. 
Watson called medically—and until his brother arrived; then I 
ceased my visits to the room, calling only at the door to inquire. 
His wife and brother arrived, I think, on Thursday, two days after 
he was taken sick. 

Q. Did anything else take place that you saw further than what 
you have stated? A. Nothing that I can think of at present. 

Q. What were his habits during that time, so far as you know 
and saw as to the use of alcoholie stimulants? A. I saw Mr. Davey 
drink at the bar once, and he invited me to drink with him. 

" Q. Was that all? A. That is all I saw him drink while at the 
ay. 

(). Did you see him during that time under the influence, from 
excessive use of, alcoholic stimulants? A. I don’t think he was 
under the influence of stimulants ; I did not consider the man drunk 
or intoxicated. He was not while I saw him at any time during the 
seven or ten days previous to his sickness. 

Q. What were his habits, so far as they came under your knowl- 
edge or observation, during the time that you knew him, in regard 

to the use of alcoholic stimulants—was he temperate or not ? 
119 A. I can’t say that I ever saw him drink outside of his own 

house—wine—and atmy house. He drank wine at my house 
and I drank wine at his house. At Alexandria Bay I saw him 
drink at the bar; he drank a mixed drink; I don’t know whether 
it was brandy, or gin, or whiskey. 


Cross-examination by Mr. KEAsBeEy : 


. Where do you live now? A. At Oswego. 
QQ. How long have you lived there? <A. 40 years. 
Then you never lived in Jersey City? A. Never. 
Have you visited there much? A. Not much. 
Q. Did you say you have been to his house? A. I have. 
How often? A. I should say ten times within seven years. 
. For social visits? A. Yes, sir. 
. Are you connected with his wife? A. Not at all. 
Q. How long did you stay when you went to the house? A. On 
friendly calls; sometimes I stayed to dinner or tea. 
Q. Anything more? A. That is all. 
Q. And that ten times in the course of seven years? A. Yes, sir. 
Q.. Then you had no daily intimacy with him? A. I had not. 
Q. Have you ever seen much of him at Oswego? A. Yes, sir. 
Q. How much? A. Every day and nearly every hour during the 
daytime while at Oswego. 
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7 Q. How long have you seen him there? A. A week ata time. 
120 Q. Have you ever lived in the same house with him? A. 


Yes, sir. 
Q. Drank with him at the bar there? A. No,sir; I never drank 


with him at the bar. 

Q. You never went around with him toany places where he could 
obtain drink if he wanted to? A. Yes,sir; I played billiards with 
him. 

Q. Did he ask you to drink? A. No, sir. 

Q. He knew you pretty well? <A. Yes, sir. 

Q. When you got to Thousand Islands you stayed at one place 


and he at onother? <A. Yes, sir. 
Q. Did he know that you did not indulge in drink much? A. 


He did. 

Q. And yet one day he asked you to drink there? <A. He did. 

Q. Did you accept? A. I think I did. 

Q. And he drank? A. Yes, sir. 

Q. What did he drink? A. He drank a mixed drink. 

Q. What did you drink? A. A light drink—ginger beer or 
something of that kind. 

Q. He did not ask you any more? A. No, sir; I think not. 

Q. Were you in the habit of being in the bar-room in the evening 
when he treated the boatmen? A. I was not in the habit of being 
in the bar-room in the evening ; I might go through the bar-room 
to the office. 

Q. Did you, as a habitual thing, spend the evenings with him? 

A. No, sir. 
121 Q. Were you in the habit of frequenting the bar-room 
much, at the Crossmay House and at the Thousand Island 
House? A. At the Thousand Island House I was obliged to go 
through the bar-room to go to the billiard room. 

Q. Did you ever go out in the boat with him? A. No, sir; ex- 
cept with a party, I think, once. 

Q. Did you see his equipment when he went out in the boat? 


A. I did. 
Q. Was there a bottle of brandy with him sometimes? A. I did 


not see any. 

Q. Can you tell what he had with him? A. I could not; the 
stores Were put up by the boatmen and taken in baskets to the 
boat. 

Q. Then, is your knowledge of him only from these occasional 
calls or visits at Jersey City, and when he was a visitor at Oswego, 
and when you saw him at the Thousand Islands; is that your whole 
acquaintance with him? <A. No, sir; my acquaintance with him 
extended to his father in business and to him when he succeeded 


him. 


FRANK Davey, a witness produced on the part of the plaintiff in 
rebuttal, being duly sworn according to law, testified as follows: 
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Direct examination by Mr. Linn: 


Q. You are the brother of William A. Davey? A. Yes, sir. 
122 Q. Were you engaged in business with him in his life- 
time? <A. For about ten years. 

Q. How often were you in the habit of seeing him? A. I was 
in the habit of seeing him nearly every morning since 1875. 

Q. Where did he live in Jersey City’ A. On the same block, two 
doors from where I lived. 

Q. What business were you engaged in? A. In the manufacture 
of oakum ? 

Q. Was he the oldest member of the firm? A. He was. 

Q. You carried on the business in the name of W. A. Davey and 
Sons? A. Yes, sir. 

Q. What part of the business did your brother have charge of? 
A. The most important—selling goods; he did the correspondence 
and travelling. 

Q. Was he called away on that business considerable at times? 
A. Once or twice a year. 

Q. Where did he go? A. Boston, St. Louis, Philadelphia, and 
through the West. 

Q. That part of the business was in his charge? A. Yes, sir. 

Q. Where did you have your office? A. New York. 

Q. Were you in the office with him there? A. I was. 

Q. Up to the time of his death, did he ever fail to attend to his 
business? A. Very seldom. — | 

Q. Did you ever see him drink any? A. I did not. 

Q. What were his habits, so far as they came to your knowledge 
or observation, sober and temperate, or intemperate? A. Tem- 


perate. 
123 Cross-examination by Mr. KrKAsBeEy: 


Q. You say you never saw him drink anything? A. I do. 

Q. You never saw him drink a glass of wine or whiskey or brandy 
in your life? A. Not to my knowledge. 

Q. You say he wasa temperate man? A. When I saw him. 

Q. But do you say on your oath that your brother was a temperate 
man? A. He drank occasionally. 

Q. You say you never saw him drink, and that to your knowledge 
he was sober and temperate ? 


Mr. Linn: No, he did not say so; he said, as far as ever came 
under his observation and knowledge, he was temperate. 


Q. Do you say that your brother was a temperate man on your 
oath? A. What do you understand by temperate? 

Q. That he was a man who never indulged in the excessive use of 
alcoholic liquor and became unduly under its influence? <A. Yes; 
he used it. | 

Q. Was he a temperate man? A. I never saw him drunk and 
don’t know that he drank to excess. 

~Q. You know hedid? A. I do. 
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QQ. How? A. I smelled it out of his breath. 
Q. Could you always smell it out of his breath at the end of the 
day? <A. I seldom saw him at the end of the day. 
Q. Could you smellit in the morning? A. Sometimes. 
Q. Don’t you know that he was in the habit of taking liquor every 
day, more or less, from his breath? <A. No, sir. 
124 Q. Could you not smell it every day ? A. No, sir. 

Q. How long have you known him to be so in ‘the habit, so 
accustomed to take liquor, that you could smell it in his breath ? 
A. I don’t remember. 

Q. Is it as long as five or six vears ago? A. Yes, sir. 

Q. Has it not been so for more than five or six years? A. Icould 
not sa 

Q. Rows you known him to go on sprees so that he could not 
come to the office on business? A. No, sir. 

Q. Do you know of his physician telling him that he must stop 
drinking somuch? A. I don’t remember that. 

Q. Don’t you know that he told you so? A. No, sir; not to my 
recollection. 

Q. Can’t you remember that he has told you himself that he 
must stop drinking or else it would be bad for him? A. No, sir. 

(. Who is his doctor? <A. Dr. Rae, of Jersey City. 

Q. Was he his doctor during the last part of his life? A. Yes, 
sir. 

Q. Is hehere now? A. Yes, sir. 

(. Who was his doctor before that? A. I could not say; some- 
times Dr. Bowman and Dr. Koptecheny. 


Epmunp H. Davey, a witness produced on the part of the plain- 
tiff in rebuttal, being duly sworn according to law, testified as fol- 
lows: 

125 Direct examination by Mr. Linn: 

Q. Are you a brother of William A. Davey? A. Yes, sir. 

Q. Were you engaged in business with him? A. Yes, sir. 

(.. Where did you reside? A. In Jersey City Heights. 

Q. Jn the same place that he lived? A. Yes, sir. 

(. How often did you see him in his lifetime? A. I saw him 
usually every day in fine weather; probably I would see him four or 
five times a week. 

Q. Where was your business? A. At our works. 

Q. At the factory? <A. Yes, sir. 

(. And his office? A. Was in New York city. 

Q. What part of the business did he have charge of? A. Of the 
financial part, selling goods, &e. 

Q. Is thatan important part of the business? A. I consider it so. 

Q. You were doing quite an extensive business? A. A very large 
business. 

Q. Did he or not always attend to his business up to the time of 
his death? A. He did when he was at home. 

Q. Did you ever see him drink? A. Yes, sir. 
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Q. How often? A. I can’t say how often. 
Q. Did you ever see him drink except when you drank with him ? 
A. No, sir. 
Q. What were his habits, so far as they ever came under your 
knowledge or observation as to the use of intoxicating 
126 drinks—temperate or not? A. So far as I ever saw him, I 
should call him temperate. | 


Cross-examination by Mr. KEAsBEy: 


Q. You work at the factory? A. Yes, sir. 

Q. How long would he stay at the factory when he came to see 
you? A. An hour or more. 

Q. So your observation of him only extended while he was there 
a the factory on business? A. And an occasional call at New 

ork, 

Q. Where did you drink with him? A. Socially, of an evening, 
when we would be out in company. 

Q. Would you drink at the factory? <A. No, sir. 

Q. Anywhere near the factory? A. No, sir. 

Q. Would you drink with him in New York? A. Yes, sir. 

Q. What did you drink? A. Wine, at dinner. 

Q. Ata bar? <A. At the table in a restaurant. 

Q. Do you drink? A. Very seldom. 

Q. Didn’t you tell Mr. Nasow that, though you did not see your 
brother drink very much, it was understood that he was a drinking | 
man? | 


Objected to. Admitted. 


A. I have no recollection of telling Mr. Nason that. 
Q. Try to remember. Can you say whether or not you did tell | 
Mr. Nason substantially that at your house in Jersey City? 

127. A. What is the question? 

Q. That, although you had not seen your brother drink 
very much, it was understood that he wasa drinking man? A. No, 
sir. 

Q. You did not tell him that? <A. No, sir; as I remember. what 
I said to him, I think I can repeat it. 

Q. Repeat it. A. I said to Mr. Nason, as I recollect it, that if he 
was an excessive drinker I did not know it. 


ABRAHAM VAN Hory, a witness produced on the part of the plain- 
tiff in rebuttal, being duly sworn according to law, testified as fol- 


lows: 
Direct examination by Mr. Linn: 


Q. Where do you reside? A. Jersey City. 

Q. What is your business? <A. I am a counsellor-at-law. 

Q. Were you acquainted with William A. Davey in his lifetime? 
A. Well. 

Q. How long? A. As long as I can remember. 

Q. Were you intimate with him? A. Very intimate, 
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Q. How often were you in the habit of seeing him? A. From 
four to five times a week. 
Q. What were his habits, so far as they ever came under your 
knowledge or observation, as to the use of any intoxicating liquor— 
temperate or not? A. I would say they were temperate. 
128 Q. Did you know him to drink sometimes? A. Yes, sir. 
Q. Did you drink with him? A. Yes, sir. 


Cross-examination by Mr. KEAsBEy: 


Q. Where were you in the habit of drinking? <A. Generally at 
Bergen Point, en the shore of the Kills. I can explain that if you 
want it. 

Q. Were you in the habit of drinking with him in the city also? 
A. I have drank with him in New York city. 

Q. And Jersey City? A. At his house. 

Q. Have you at bars in New York? A. I have. 

Q. What did he drink usually? A. He usually drank what is 
known as Rhine wine, or a stein of beer. 

Q. Have you not known him to drink brandy? A. Yes, sir. 

Q. Did he treat you or you him generally? <A. Well, I think, it 
was about up and up. 

Q. You tried to keep itso? A. Yes, sir; I did for my part. 

Q. Have you ever been with him at Alexandria Bay? A. Yes, 
sir. ' 

Q. Out in boats with him? A. Yes, sir. 

Q. In the same boat? A. Yes, sir. 

Q. Did you use to take liquor with you always? <A. No, sir. 

Q. Did you sometimes? A. Yes, sir. 

Q. Whatdid youtake? A. Sometimes gin and sometimes brandy. 

Q. What did you take itin? A. Ina bottle. 
129 Q. Did both drink it? A. Yes, sir. 
Q. Did you go fishing generally? A. Yes, sir. 

Q. Did you buy brandy or gin, or one or the other, or both, at 
Rockport sometimes? A. Yes, sir. 

Q. Sometimes at Vine Island? A. Never bought it there in my 
ife. | 

Q. What year was it you were there with him? A. I should 
judge it was 1867, 1868, 1869, 1870—1877 was the last. 

Q. Were you frequently with him in the same boat? A. When- 
ever we were there together we were in the same boat. 

Q. Was it always—from the beginning were you in the habit of 
taking out brandy or gin? A. No, sir. 

Q. When did you begin to use liquor on your boat excursions? 
A. When we first began to use the boatman, because the boatman 
was generally a heeler for some place to sell brandy This was 
Canadian brandy. 

Q. When did you begin—you say he was a heeler for Canadian 
liquor dealers? A. Yes, sir. 

Q. When was this? A. I should say 1870 or 1871. 

Q. From that time did you generally take a bottle of liquor with 
you? A. No, sir. 
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Q. Did he when he went? A. Of course I was not with him 
when he went alone. 

Q. Don’t you know he was in the habit of drinking brandy? A. 
I do not. 

Q. Don’t you know that it had been a habit for several years of 

his to use alcoholic liquors? A. I do not. 
130 Q. Do you know that he was in the habit of it? A. No, 
sir; I do not. 

Q. Do you say that vou believe him to have been temperate in 
the use of liquor? <A. Yes, sir. 

Q. What do you mean by temperate? I mean by temperate 
never using liquor in any excess. A. That is what I mean. 

Q. Do you mean that he never did? A. I mean that I believe 
William A. Davey did not use liquor to excess. 

Q. In any excess or in any such way as to impair his health—do 
you believe that? A. Yes, I believe that. 

Q. Do you know now, so that you believe William A. Davey never 
did use any alcoholic liquor in such a way as to impair his health? 
A. No, sir; I don’t believe he did. 

Q. Have you always been of the same opinion? <A. Yes, sir. 

Q. Are you a notary public? A. Yes, sir. 

Q. Did you obtain the physician’s certificate of his death? A. I 
think it was taken before me. 

Q. Did you take it to the doctor himself? A. Yes, sir; I think 
SO. 

Q. Did the doctor make it out in your presence? A. Yes, sir; 
we were In his office. 

Q. At whose request did you go to have that done? A. I think 
at the request of his brother. 

Q. Were you employed professionally to do it or did you do it asa 

friendly act? A. Think I charged for that. 
131 Q. Did you obtain a blank from the company? A. No, 
sir. 

Q. Who gave it toyou? <A. His brother. 

Q. In whose handwriting is the certificate? A. My writing. 

Q. Whose handwriting is this? A. (Examining the certificate.) 
Taken before me, it must have been in Dr. Rae’s; that is mine. 

Q. Dr. Rae wrote this in your presence? A. Yes, sir. 

Q. He wrote in your presence that William A. Davey was in the 
habit of using stimulants and a great deal of tobacco; probably they 
impaired his health. Did you then remonstrate against that at all? 
A. No, sir. 

Q. You did not tell him that you believed him to be temperate ? 
A. No, sir. 

Q. The Doctor was asked whether his health was impaired by 
intemperance, and he did not answer, but just referred to that other 
answer. Did you endeavor to get him to answer that question more 
explicitly? A. No, sir. 

Q. Did you make any remark about it? A. My recollection is 
that I did not. 
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JAMES CLARK, a Witness produced on the part of the plaintiff in 
rebuttal, being duly sworn according to law, testified as follows: 


Direct examination by Mr. LInn : 


Q. Where do you reside? A. In Jersey City. 
132 Q. What is your business? A. Banking business in New 
York city. 

Q. Were you acquainted with William A. Davey in his lifetime? 
A. Yes, sir. 

Q. Intimately 7? A. I knew him, I guess, for nearly 20 years. 

@. How often were you in the habit of seeing him? A. When 
we were younger, very often, and, when we went into business, very 
often. 

Q. Were you in the habit of going on summer excursions with 
him? A. Yes, sir. 

Q. Did you ever go to Alexandria Bay? A. Yes, sir. 

Q. Do you recollect how often you went to Alexandria Bay? A. 
I think the first year was 1871, and then to 1876, not the next 
year, and then after that to 1880. 

Q. Did you go there during that time, or did you go elsewhere ? 
A. I went elsewhere; I don’t know whether he did. 

Q. Who else went with you? A. The first year Mr. Van Horn 
and Mr. Lawton and Mr. Davey and myself. 

Q. You were young men together—friends? <A. Yes, sir. 

Q. What were his habits, so far as they came under your knowl- 
edge or observation, as to the use of stimulants—temperate or not? 
A. I think he was a temperate drinker. 

Q. Did you ever see him drink? A. Yes, sir. 


133 Cross-examination by Mr. KEAsBEy: 


Q. What was the last year that you were at Alexandria Bay? 
A. 1880. 

Q. How many years in succession were you there? A. I think 
from 1871 to 1876, every year, and from the next year to 1880. 

Q. When you first began to go there was he in the habit of drink- 
ing; did you go in the boat with him? A. Not the first year; we 
were four. 

Q. Was he in the habit of drinking at the bar? A. Occasionally 
we drank there. 

_Q. Was he in the habit of drinking out in the boat? A. Yes, 
sir. 

Q. Was he in the habit of taking a bottle of liquor with him? 
A. We used to carry a flask of liquor. 

Q. You know that he wasa drinker? A. Yes, sir. 

Q. Do you know what he generally drank? A. No—whiskey, 
brandy—something like that—sometimes lighter drinks. : 

Q. You used to see him treat the boatmen in the evening? A. 
Very seldom. 

(). Were you in the same boat in 1880? A. No, sir; there wasa 
party of three of us in that year—Mr. Davey, Jenkins, and myself; 
Mr. Jenkins and I were in the same boat and Mr. Davey alone. 
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Q. He was in the habit, in 1880, of going in his own boat? 
134 <A. We were in company; the boats only carried two passen- 
gers, but we were together. 


Tuomas DIL1In, a witness produced on the part of the plaintiff in 
rebuttal, being duly sworn according to law, testified as follows : 


Direct examination by Mr. Linn: 


Q. Where do you reside? A. In Jersey City. 
Q. What is your occupation? A. I am in the fire department. 
Q. Were you acquainted with William A. Davey in his lifetime ? 


A. I was. 
Q. Were you in hisemploy? A. Yes, sir. 
Q. For how long atime? A. Pretty nearly ten years. 


Q. Up to the time of hisdeath? A. No, sir; until about a couple 
of years before he died. 

Q. How often did you see him then? A. About three or four 
times a day when he was at home. 

Q. What were his habits, so far as they came under your knowl- 
edge or observation, in regard to the use of intoxicating liquor—tem- 
perate or intemperate? A. Temperate; I never saw him any other 
way. 

Q. Did you ever see him drink? A. I saw him about twice. 

Q. Where? <A. I saw him once, one Sunday, what we call down 
the road. It was very good sleighing, and I saw him down there 
one Sunday and I saw him take a drink. 


135 Cross-examination by Mr. KEASBEY: 


Q. You were with him nearly ten years? A. Yes, sir. 

Q. What was your business? A. I took care of his horses. 

Q. How long ago did you take care of his horses—up to about 
two or three years? A. Yes, sir. 

Q. Did you notice while you were taking care of his horses that 
he began to drink alone? A. No, sir. 

Q. Did you not say to Mr. White—this gentleman here—in 
December last, when he came to see you, “I notice that he began 
to drink about three years ago—before I left him?” Did you say 
that? <A. I did, sir. 

Q. Did you say to him that you never saw him, but that he was 
able to take care of his business and know what a half dollar was ? 
A. I did, sir. 

Q. What did you mean by that? A. What I meant—he put the 
question to me that he was drunk all the time, and that is how I 
made that statement—that I never seen him but he was able to 
take care of his business. 

Q. But you have seen him drink often, have you not? A. Only 
once, as I told you—twice, once a glass of whiskey and another time 
a glass of ale. 7 

Q. Did you say to him that you did not know where he went to 
drink? A. I did, sir. 

Q. Didn’t you say you saw him under the influence of drink two 
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or three times a week? A. He put the question to me again 
136 +that he was drunk and forced it,and I told him that I 

have seen him under the influence two or three times a week, 
and then again he would not have any at all. 

Q. How often was it that you saw him under the influence two 
or three times a week? A. I could not say exactly. 

Q. Was it two or three years ago? A. More than that, it must 
be. 

Q. Was it five or six; have you seen him under the influence as 
long as that? A. I could not say. 

Q. About how long? A. I could not say. 

Q. Was that over four years ago? A. It must be over four 

rears. 

/ Q. You would see him under the influence of liquor a couple of 
times a week? A. What I mean by that is, perhaps, in coming in 
the stable I would get a smell of his breath, and then, perhaps, it 
would go over quite awhile, and he would have nothing at all 
about him. 

Q. Didn’t you say also to Mr. White that you saw him under the 
influence of drink pretty often? A. No, sir. 

Q. Didn’t he ask you how often did you see him drunk, and did 
you not reply, “I can’t say that he was drunk, but he was under the 
influence of drink pretty often? <A. Just as I told you 

Q. Didn’t you say that? A. Under the influence of drink pretty 

often. 


Q. “I can’t say he was drunk, but he was under the influence 
187 of drink pretty often?” <A. I don’t think I mentioned all 
that. I think he was under the influence of drink; and he 

asked me how many times, and I said a couple of times a week. 


By the Court:* 


Q. What do you mean by the statement, “ Under the influence of 
liquor?” A. Why I mean that a man takes a couple of drinks; 
that is what I mean by under the influence of liquor. 


Bei. By Mr. KEasBeEy: 


Q. Didn’t you say this also: “ His chief drive was down to Mike 
Smith’s and those places?” A. Yes, sir. 

Q. Did you say this also: “He used to go fishing with James 
Clark, of Grand street?” <A. I did, sir. 

Q. And this: “Davey was a good fellow—the best boss I ever 
had?” <A. I did, sir. : 

Q. And this: “I suppose he did drink hard, but I don’t know 
anything about it?” A. Idon’t think I made mention of the word, 
sir; I am pretty sure I did not. 


Dr. WALTER E. Rar, a witness produced on the part of the plain- 
+ tiff in rebuttal, being duly sworn according to law, testified as 
follows: 
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Direct examination by Mr. Linn: 


Q. You are a practicing physician? Yes, sir. 
138 Q. Where do you reside? A. In Jersey City. 

Q. Did you know William A. Davey in his lifetime? 
A. Yes, sir. 

Q. How often were you in the habit of seeing him? A. Some- 
times two or three times in the week ; sometimes not for months. 

Q. What were his habits as to the use of intoxicating drinks, so 
far as they ever came under your knowledge and observation? A. 
He consulted me for indigestion in 1880, and told me then he took 
stimulants occasionally. 

Q. So far as you know, were his habits in that respect temperate 
or not? I think they were temperate. 

Q. Did you ever tell him that he. must stop drinking or it would 
take his life, or anything to that effect? A. I don’t think I ever did. 

Q. Were you called to Alexandria Bay at the time he was sick and 
died? <A. Yes, sir. 

Q. You were there at the time of his death? <A. No, sir; I left 
an hour previous to his death. 

Q. You, I think, certified that he died, You say, in answer to 
this question, “What was the indirect cause of his death?” “ Ex- 
posure to the sun and cirrhosis of the liver ”—can you say that he 
did die of cirrhosis of the liver? A. No, sir; there was no autopsy. 

Q. Is it possible for any physician to say with certainty 

that a party died from cirrhosis of the liver without a post- 

139 mortem examination? <A. No, sir. 
Q. How have medical men been able to know the charac- 
ter of the disease? A. By autopsy—by post-mortem examination. 

Q. From what were your first impressions of Mr. Davey’s case, 
when you were called there, formed—from what you saw and ob- 
served or from statements made by Dr. Watson and others? A. 
When I reached Alexandria Bay Mr. Davey was moribund, and I 
drew my conclusions from what Dr. Watson said of what occurred 
before I got there. 

Q. At the time you arrived there you considered him in a dying 
state? <A. Yes, sir. 

Q. Now, after deliberation and thought upon this case, is it or 
not your opinion—would you be willing to swear that he died of 
cirrhosis of the liver? A. No, sir. 


By the Court: 

Q. What do you mean by that? Do you mean that you will not 
swear that he died of cirrhosis of the liver? A. I mean that I 
would not swear that he died of that. I say I draw my conclusions 
from Dr. Watson partly, and partly from examination. 


Further direct: 


Q. It was necessary to give some statement showing that he died 
from natural cause? A. Yes, sir. 
Q. That was what you meant? A. Yes, sir. 
9—358 
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140 By the Court: 

Q. What did Dr. Watson tell you on which you based your con- 
clusion? <A. Dr. Watson told me he had a hemorrhage of the 
stomach, and I concluded that it might be so, and so certified. 


Further direct: 


Q. From your personal observation and knowledge of Mr. Davey’s 
condition when you saw him at Alexandria Bay, was it then, and 
is it now, your opinion that he had delirium tremens? A. No, sir. 

Q. Have you in your own mind any reasonable hypothesis of the 
cause of death ? 


Objected to. Admitted. Withdrawn. 
Cross-examination by Mr. KEAsBEy: 


Q. Do you know, from conversing with Mr. Davey, as a phvsi- 
cian, in Jersey City that he was in the habit of drinking? <A. Yes, 
sir. 

Q. Do you know from his own statement for how long that habit 
continued? <A. No, sir. 

Q. Do you know from his statement about how many glasses of 
liquor he was in the habit of takinga day? A. I merely know 

from his statement that he was in the habit of drinking. 
141 Q. Didn’t he say to you that he was in the habit of taking 
so many glasses of liquor in a day, and didn’t you -mention 
the number to me this morning? A. He consulted me in 1880 for 
indigestion. 

Q. Just answer that question. A. At one time he took three or 
four drinks a day. 

Q. He told you that as a physician? A. I think so. 

@. When was that? <A. I think that was in 1881. 

Q. The year of his death? <A. It may have been the year before; 
I can’t be positive. 

Q. Then, in the vear of his death, he told you that he was in the 
habit of taking three or four drinks a day? You were called to 
Alexandria Bay to visit him? <A. Yes, sir. 

Q. He was a dying man when you got there? <A. Yes, sir. 

Q. You had no opportunity to exercise your medical skill upon 
him? <A. I may have prescribed. 

Q: Toa moribund man? A. I may have. 

. A doctor knows when a man is near death? A. Yes, sir. 

Q. He was moribund; what do you mean by that? A. Ina dying 
state. 

Q. Beyond doctors’ skill? A. Yes, sir. 

Q. Then you did not prescribe any more then, but to ease the 
passage of life—he was a dead man to all purposes? A. He was 
alive when I got there. 

Q. But dying? A. Yes, sir. 

Q. Beyond hope? A. To the best of my ability. 
142 Q. What I mean to say is, you did not attempt, when you 
got there, to exercise your skill or exercise your power to save 


VS. ADA DAVEY. 67 


that man, because it was too late; is not that the case? A. I sup- 
pose 1] did all I could. 

Q. But was it not too late? A. I concluded it was. 

Q. I mean in your judgment? A. Yes, sir. 

Q. Did you learn from Dr. Watson, who had been attending him, 
what had been his symptoms and what the cause of death was? 
A. He told me he vomited blood. 

Q. Didn’t you ask Dr. Watson what the symptoms were? -A. It 
had been explained to me, before the doctor arrived, that he had had 
convulsions. 

Q. I ask you, asa physician you consulted with the physician who 
had attended the dying man, and found out from that physician, as 
far as he could tell you, what had been the matter with him; did 
you do that or omit that ceremony? A. I heard what Dr. Watson 
had to say. ‘ 

Q. And did you form your conclusions from what he said? A. 
Partly so. 

_ Q. Were those conclusions your honest conclusions at the time? 
A. They must have been. 

Q. Were they consistent with what you knew of the man before? 
A. Somewhat. 

Q. You were called upon—what day was it? A. I got there on 
the 4th of August, 1881. | 

Q. When did you leave there? A. I left in the afternoon. 
143 ~—[ arrived there on the 5th, I think, of August, and I left on 
the afternoon of the 6th. | 

Q. Was that the day he died, the 6th? A. Yes, sir. 

Q. Did yeu stay until he was actually dead? <A. No, sir. 

Q. You left before? A. Yes, sir, an hour before, to catch the 

boat. 
Q. What was his condition when vou saw him first? A. He was 
in bed, very much exhausted ; when I entered the room he stretched 
out his hand and shook hands with me, and recognized me, at- 
tempted to speak, but could not. I examined his tongue and found 
it very much swollen, and then I think Mrs. Davey explained to me 
that he had bitten his tongue during the convulsions. 

Q. What were the indications of approaching death? A. The 
feeble pulse, the rapid respiration, and the general prostrated con- 
dition. 

Q. About nine days afterwards you wrote down and swore to 
this: When asked the direct cause of this you said, hcematemissis ; 
what is that? A. Hemorrhage of the stomach. 

Q. Did you learn from the doctor that he had a severe hemate- 
missis? A. Yes, sir; from the doctor or from the attendants— 
either from one or the other. | 

Q. Did you learn from the doctor the nature of it? A. He ex- 
plained to me 

Q. Did you learn it so fully and creditably from him that you 

were willing to swear to it? <A. Yes, sir. 
144 °Q. Are you satisfied now that you were right; is there 
anything to withdraw from that? A. I am satisfied that he 


had hcematemessis. 
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Q. What has occurred to change, if anything, your views on that 
subject, which you swore to that day, so soon after his death? A. 
There was a combination of circumstances to produce death, and 
no physician can say positively in this case what produced death. 

Q. You did say on that occasion that the direct cause was hom- 
orrhage of the bowels. A. Did I say hemorrhage of the bowels ? 

Q. Hcematemissis, which is a form of hemorrhage of the bowels ? 
A. Yes, sir. 

Q. Isthat nota passage, by vomiting, of black coagulated blood from 
the stomach, arising from a lesion of the blood-vessels around the 
stomach, breaking into the stomach and filling it with clotted blood, 
which must discharge from the mouth or otherwise, and is that 
called hcematemissis? A. You mean if black blood is discharged 
from the mouth is not that hoematemissis? 

Q. If a man had been in the habit of drinking three or four times 
a day,as he told his family physician, and had for ten days past 
been drinking every day in the sun, and the night or two before 
had two bottles of liquer, one of brandy and one of gin, sent to his 

room, which he used up, and was then found in the morning, 
145 ~when he vomited, discharging black blood, by vomiting, from 

his stomach, would vou pronounce that hoematemissis? A. 
might and might not be. | 

Q. Is not hcematemissis a symptom of cirrhosis of the liver? A. 
Yes, sir. 

Q. Cirrhosis of the liver is rather chronic; it takes a good while? 
A. Yes, sir. 

Q. It runs a long course before you know it exists? <A. It runs 
the whole stage. 

Q. Is not hcematemissis one of the symptoms of its later mani- 
festations and stages? A. Yes, sir. 

Q. Is cirrhosis of the liver the disease which causes a change in 
the texture and structure of the liver, granulation of the cells, and 
making it flabby? A. The first stage is enlarging of the liver, and 
the second and third are the stages you speak of. 

Q. And is hemorrhage of the bowels or from the stomach a fre- 
quent result in the later stages of cirrhosis of the liver? A. Yes, 
sir. 

Q. What is the cause, the most common cause, of cirrhosis of the 
liver? A. Drinking spirits before breakfast? 

Q. Which is the most effecting of all liquors to produce it? A. 
That containing the largest quantity of alcohol. 

Q. Is that brandy? A. Scotch whiskey contains most. 

Q. It is the effect of the whiskey on the portal vein? A. Yes, 
sir. 

Q. You were asked was hisillness occasioned or had his 

146 _—_ general health been impaired by any pernicious habit, and 

you replied he was in the habit of using stimulants and a 

great deal of tobacco, and probably they impaired his health; is 
that true now? A. Yes, sir; I say probably. 

Q. Would the use of stimulants, as he described it to you, and the 
use of stimulants in the summer, as I have stated, daily in the boat 
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and in the evening after his return, and heavily the night before 
the beginning of the fatal illness, would that kind of use of stimu- 
lants necessarily impair his health? A. Yes, sir. 

Q. Would not drinking three or four drinks of alcoholic liquor— 
— day steadily and regularly impaira man’s health? A. It 
might. 

Q. It would have that tendency? A. Yes, sir. 

Q. When you were asked whether his health was impaired by 
intemperance you made no reply, except to refer to the former an- 
swer. A. I suppose I thought that was sufficient. 

Q. Did you also think it was a sufficient answer to this question: 
Was his death caused directly or indirectly by intemperance?” You 
thought that answer sufficient? A. In the absence of anything 
positive, I suppose I considered that an answer. 

Do you mean in any way to deny the truth of the 

147 statement which you made there under oath? A. The cer- 

tificate of death is found on hypothesis; there was no au- 
topsy, and I can’t swear what the cause of death was. _ . 

Q. Do you adhere to the statement you made then? A. Yes, sir. 


JoHN SyMEs, a witness produced on the part of the plaintiff in re- 
buttal, being duly sworn according to law, testified as follows: 


Direct examination by Mr. Linn: 


Q. Where do youlive? A. 104 Newark avenue, Jersey City. 

Q. What is your business? <A. I keep a market. 

Q. Were you acquainted with William A. Davey in his lifetime ? 
A. Yes, sir. 

Q. How long did you know him? A. For four or five years. 

Q. How frequently did you see him? <A. He came to the store 
two or three times a week. 

Q. Did you see him at other places sometimes? <A. Yes, sir. 

Q. What were his habits, so far as they ever came to vour knowl- . 
edge or observation, as to the use of intoxicating drinks—were they 
temperate or not? A. Temperate. 

Q. Did you ever see him drunk? A. No, sir. 


Cross-examination by Mr. KEAsBEy: 


Q. You say you keep a market? A. Yes, sir. 
148 Q. Where were you in the habit of seeing him? A. I go 
out riding very often; I met him on the Coney Island road, 

on the Harlem road, and on other roads. 

Q. Are those the only occasions you methim? A. When he came 
in the store. 

Q. Apart from coming in the store and meeting him occasionally. 
out driving, is that your only acquaintance? A. Yes, sir. 

Q. You are not socially acquainted with him? A. No, sir. 

Q. You were not accustomed to frequent places of amusement 
with him at all? A. No,sir. | 

Q. Have you been accustomed to be with him daily, frequently 
for hours ata time? A. No, sir. 
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Q. Is your acquaintance from casually seeing him in the store for 


-a few minutes, and on the road? <A. No, sir; I met — at the 
Island, and we sat and talked together and smoked segars_to- 
gether. 


Q. Have you ever had more than five or ten minutes’ conversation 
with him in your life? A. Yes, sir. 

Q. Atone time? A. Yes, sir. 

Q. Where have you seen him? <A. At Coney Island; wesat and 
talked—when Cable kept there. 

Q. How many time have you met himthere? A. Icould not say 
the number of times. 

Q. And you never saw him drunk? A. No, sir. 

Q. Did you ever drink with him? A. I never drink anything 

myself. 
149 Q. You never spent an evening with him? A. No, sir. 
Q. Were you ever at Alexandria Bay with him? A. No, 

sir. 


Henry L. Davis, a witness produced on the part of the plaintiff, 
being duly sworn according to law, testified as follows: 


Direct examination by Mr. Linn: 


Q. Where do you live? A. At Oswego. 

Q. Were you acquainted with William A. Davey in his lifetime? 
A. Yes, sir. 

Q. Did he marry your daughter? A. Yes, sir. 

Q. Mrs. Davey was your daughter? A. Yes, sir. 

Q. How long had you known him? A. Since the summer of 
1871. 

Q. How often were you in the habit of seeing him? <A. Perhaps 
two or three times a year. 

Q. Where did you see him? A. Sometimes in New York or Jersey 
City, or sometimes at Oswego. 

Q. Were you or notin the habit of spending some time in his house 
at Jersey City? <A. Yes, sir. 

(). How long would you stay there sometimes? <A. The last in- 
terval I spent at his house was from about April, 1880, to the 3rd of 
January, 1883. 

Q. May, 1880, to January, 1883? <A. Yes, sir. 

@. That was after his death? <A. Yes, sir. 

Q. You remained there after his death? <A. Yes, sir. 
150 Q. What were his habits, so far as they ever came to your 
observation or knowledge, as to the use of intoxicating drinks— 
temperate or not? A. I never saw him use them intemperately. 

Q. Did you ever see him drink at all? <A. Yes, sir. 

Q. Where? A. At various places. Mike Smith’s, and in New 
York city and in Jersey. 


Cross-examination by Mr. KreassBey: 


Q. Was he in the habit of drinking when you first knew him ? 
A. When I first knew him—I don’t know much about it then. 


ee 
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Q. At the time he was married was he in the habit of drinking? 
A. I cannot say; I don’t know. : 

Q. You say you drank with him, where, at bars in New York? 
A. Down to Mike Smith’s—yes, sir—and once at a bar in New 
York. 

Q. He was a man who did use liquor? A. Yes, sir. 

Q. You never saw him use it intemperately yourself? <A. No, 
sir. 


Plaintiff rests. 
Rest all. 


The foregoing is all the evidence taken upon the trial of this 
cause. 


Thereupon the attorney for the defendant handed twelve written 
‘requests to charge” to the court, a copy of which, together with 
the court’s disposal of them, appears in the judge’s charge. 


151 His honor Judge McKennan then charged the jury as 
follows: 


GENTLEMEN OF THE JurRY: On the 16th of July, 1878, William A. 
Davey entered into acontract with the A¢tna Life Insurance Company 
of Hartford, Conn., whereby in consideration of the annual payment of 
$233.60, to be paid on or before the 16th day of July in each year dur- 
ing his life, the Autna Life Insurance Company stipulated to pay to 
Ada Davey, within ninety days after notice of the death of William A. 
Davey, the sum of $10,000. The first premium of $233 was ac- 
cordingly paid it on or before the execution of the policy ; the three 
subsequent premiums were paid at the time when they severally 
became due. On the 6th of August, 1881, William A. Davey died, 
and on the 16th of August what are called proofs of death, dated 
on the 13th of August, 1881, were delivered to the “tna Life In- 
surance Company; thereupon the plaintiff in this case and _bene- 
ficiary under this policy claimed that the insurance company was 
bound to pay her the amount stated in the policy, the sum of 
$10,000, with interest after 90 days from the day of service of notice 
of Mr. Davey’s death—about the 16th of November. 

These facts were proved by the plaintiff—and, indeed, there is 
no contest between the parties as to the proof thereof—and there- 

fore, apparently, the plaintiff is entitled to recover the 
152. =amount of this policy unless some sufficient reason is shown 

by the defendant why it should not be required to pay that 
amount. The right of the plaintiff to the amount and the lia- 
bility or obligation of the defendant to pay the amount. stated in 
the policy are dependent upon certain clauses and stipulations and 
conditions of this policy, the breach or violation of which are al- 
leged by the defendant as the reason why it is not liable to pay the 
same. Accompanying the policy, and as part of it, is what is called ° 
an application, which contains answers to numerous questions and 
statements of facts which the parties have agreed and stipulated 
shall be regarded as part of the contract, and to the absolute truth 
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_of which the insured bound himself, so that every statement of fact 
- contained in this application the insured made himself responsible 
for the absolute truth of, no matter whether there was any inad- 
vertent or unintentional mistake. 

It is alleged in the first place by the defendant that an answer of 
William A. Davey to a question found in this application was un- 
true, and therefore, by the express terms of the contract, it was 
absolved from any liability to pay anything on this policy. That 
question is as follows: “ Has the party ever been addicted to the 
excessive or intemperate use of any alcoholic stimulants or opium, 
or does he use any of them often or daily?” The answer to that 
is, “ No”—which imparted the informination that he has never been 

addicted tothe excessive use of any alcoholic liquor or opium, 
153 ~~ and that he did not then, at the time of the answering of this 
question, habitually use any of them often or daily. 

You will observe, gentlemen of the jury, that this relates to the 
condition of things existing at the time of the execution or signing 
of this application, July 16th, 1878. It relates to the habits and 
course of life of William A. Davey at that time. He is bound by 
his contract to make a truthful answer to that question, and if it is 
in any sense untrue, the contract between him and the insurance 
,company was void and cannot be the basis of any claim for the 
amount stated in the policy. You will consider the evidence which 
has been produced here by the defendant to support the allegation 
made that the answer is untrue. I do not intend to advert to it in 
detail, or more than in the most general way, but simply to say to 
you that you must be satisfied from the evidence produced by the 
defendant before you (because the burden is upon the defendant), 
that at the time when this question was answered by Mr. Davey he 
either had been addicted to the excessive or intemperate use of 
alcoholic stimulants or opium, or that he was at that time in the 
habit of the frequent or daily use of it. If you are so satisfied, why 
then the answer was untrue, the contract void, and the plaintiff is 
not entitled to recover the amount of this policy. 

The second ground of the defense is that this policy on its face is 

made subject to a number of conditions. They are recited in 
154 detail inthethird clause of the policy. Among them isthe condi- 

tion thatif he( William A.Davey)shall becomeso far intemperate 
as to impair his health or induce delirium tremens, the company 
shall be absolved from any liability to pay the amount agreed to be 
paid by this policy of insurance. This, you will observe, gentlemen, 
relates to the habits and course of life of the insured after the de- 
livery of this policy. In effect he agrees that he will pursue a tem- 
perate course of life, or at least will not indulge so far in the use of 
alcoholic liquor as to impair his health or induce delirium tremens, 
and, in case he does, why the contract between him and the com- 
pany is void. 

And this, gentlemen, you will perhaps regard as the most serious 
inquiry imposed upon you under the testimony in this case. In the 
first place it is incumbent upon the beneficiary under this policy 
of insurance, Mrs. Davey, to give notice of the death of her hus- 
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band ; to inform the company of the cause of his death; to supply 
it with a certificate of a physician having knowledge of the cause 
of the death, so that the company may have full information touch- 
ing not only the fact, but the circumstances of the death of: the 
insured, that they may make such inquiry as might be deemed 
proper by them under the circumstances to ascertain the truth of 
the facts surrounding the death of the insured. 
Now, in this case that duty was complied with by the plain- 
155 ‘tiff, and in due time a physician’s certificate of the death of 
William A. Davey was furnished tothe company. The physi- 
cian who gave that certificate was William A. Rae, who was stated 
in the certificate to have been a regular physician by profession, and 
that as such physician he attended William A. Davey in his last ill- 
ness, and was called to attend hita on or about the 4th of August, 
and continued to attend him until about the time of his death, 
which occurred on the 6th of August, 1881. This gentleman was 
not only a regular physician, but he stood in very close relations to 
the insured. He was his attending physician. Presumably he had 
knowledge of the cause of his death. He certainly was familiar with 
the circumstances of his death. Now, in this certificate, he is asked 
to say what occasioned the last illness of the insured, or, to give the 
question in its exact words, “ Was his last illness occasioned, or had 
his general health been impaired, by any pernicious habits?” 

The answer to that question is: “He was in the habit of using 
stimulants and a great deal of tobacco; probably they impaired his 
health.” Now, there is at least a suggestive inference that the habit 
and use of stimulants had something to do with the cause of this 
man’s death. Although, as you have heard through the progress of 
this trial, this certificate is not to be taken as evidence of the truth 
of the fact stated here, it is proper to be taken into consideration 

by this company, to whom it must be furnished for their 
156 _—consideration in ascertaining the truth touching the cir- 

cumstances of the death of the insured, and here is a 
suggestian which is certainly entitled to weight, in so far as it 
may afford a full and complete justification of the course this com- 
pany has taken in making inquiry as to the cause of death and in 
insisting that its liability, in view of the information gathered, shall 
be determined by the proper tribunal. We say, therefore, that there 
is no ground whatever for any reflection upon the course taken by 
this company in resisting the demand of the plaintiff for the amount 
of this policy, but it has properly come here before a jury of the 
country to submit to it such evidence as it has been able to gather, . 
in view of the intimation given by the family physician of the de- 
ceased—to submit to a jury such information as it could gather touch- 
ing the circumstances of the death of this man, in order that an im- 
partial jury may be able to decide between these parties whether the 
insured has committed a violation of the contract which he stipu- 
lated to observe and keep, and in this connection you have the 
testimony of Dr. Rae in the court before you, in which he substan- 
tially reaffirms what he said in the certificate. Although he says 
that he was not certain, and could not be, as to the cause of this 
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man’s death, yet, in view of the doubt, because there was no autopsy, 
no post-mortem examination, yet he stated he entertained the impres- 
sions which are stated in the certificate of death which he furnished 

to the company. .ind you have testimony produced here by 
157 —_ witnesses called on behalf of the company, to testify as to the 

habits and course of life of Mr. Davey, principally at Alexan- 
dria Bay, during a number of years that he was in the habit of vis- 
iting there. You have also the testimony of physicians who were 
present at his death, one of them (who was not full-fledged at the 
time, but graduated afterwards), Dr. Bruce, who detailed to you 
what he saw in the last illness of Mr. Davey. He was present in 
the room and waited upon him, and you have his opinion as to the 
cause of his death. You also have the opinion of Dr. Watson, who 
seems to be a very candid and fair and intelligent physician. He 
details to you fully the symptoms he observed in the case of this 
man, and what occurred in the course of the visits he made to him 
in the last days of his life, and you have his opinion also as to the 
cause of his death. You have also the testimony of a number of 
witnesses, covering a period of about seven or eight years, who were 
with Mr. Davey in his visits at Alexandria Bay, and who told you 
what they saw of his habits in the latter part of his life. Now, all 
this is produced by the defendant to satisfy you that Mr. Davey com- 
mitted a breach of the condition referred to in the third clause of 
this policy and a violation of which he stipulated should be attended 
by a forfeiture of this contract. 

On the other hand, you have rebuttal testimony produced by the 

plaintiff as to the habits and course of life and condition of 
158 health of Mr. Davey for a period of seven, eight, ten, or fif- 

teen years before his death. That is furnished by the family 
relations of Mr. Davey, and by those who were accustomed to see 
him frequently, and who say they are familiar with his habits of 
life. All this must be taken into consideration by you, gentle- 
men of the jury, and from it all you must deduce your conscien- 
tious conclusions as to the fact which is established. Does it satisfy 
you, taking it altogether, that Mr. Davey, after the date of this 
policy, had become so far intemperate as to impair his health, and 
indulge in the use of alcoholic liquors to such an extent as to impair 
his heaJth or induce delirium tremens? If it does so satisfy you the 
defendant has made out his case. If it fails to convince you, why 
the plaintiff is entitled to recover the amount of this policy. 

Now, gentlemen, it remains only to explain to you the meaning 
of this condition in the policy of insurance, and that I can do by 
simply reading what I have written here in answer to the prayer of 
instructions presented by counsel : 

“Ist. By the terms of the policy in this case the application therein 
mentioned is made part of it; the answers in the application are 
warranties, and if any auswer is untrue the warranty is broken and 
the policy is void.” 

I substantially affirm that point in what I have already stated. 

“2nd. The agreement of the parties that the statements in 
159 the application are true, and their falsity in any respects 
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should avoid the policy, removes the question of their mate- 
riality from the consideration of the court and jury, or either of 
them.” I substantially affirm that. 

“3rd. If the jury believe that the answer to question No. 6 in the 
application for insurance as to whether the party had ever been ad- 
dicted to the excessive or intemperate use of any alcoholic stimulant 
or opium or whether he uses any of them often or daily was false 
or untrue the policy issued upon the application is void, and their 
verdict must be for the defendant.” That is affirmed. 

“Ath. The condition of the policy to the effect that if William A. 
Davey shall become so far intemperate as to impair his health or 
induce delirium tremens, &c., is a condition subsequent, and the 
breach of it renders the policy null and void, as provided in the 8th 
section thereof.” That is affirmed. 

“Sth. If the jury find that the insured became so far intemperate 
as to impair his health, the policy became null and void, except as 

rovided in the 8th section.” That is affirmed. 

“6th. If the jury find that the insured became so far intemperate 
as to induce delirium tremens, the policy became null and void, 

subject to the 8th section thereof.” That is also affirmed. 
160 “7th. The words ‘impair his health’ are to be taken in 

their ordinary meaning, and mean simply impair his health.” 
That is also affirmed. | 

“8th. The impairment of health referred to need not be a‘:perma- 
nent impairment of health in order to avoid the policy.” The im- 
pairment of health contemplated by this condition of the policy is 
not necessarily permanent or irremediable, nor is it the temporary 
indisposition or disturbance usually resulting from a drunken de- 
bauch, but it is the development of disease or the impairment of 
constitutional vigors by the use of intoxicating beverages in such a 
decree and for such a time as is ordinarily understood to constitute 
intemperance. 

“Oth. The expression in the policy ‘tecame so far intemperate 
as to impair his health’ does not mean habitual intemperance, but 
an act of intemperance producing impairment of health, is within 
the condition of the policy and renders the policy null and void, 
except as therein provided.” This instruction is refused. The. 
words of the condition are to be expounded according to the com- 
mon and popular acceptation of their meaning. In this sense of 
them a single excessive indulgence in alcoholic liquors is not in- 
temperance, but there must be such frequency in their use, con- 
tinued for a longer or shorter period, as indicates an injurious ad- 

diction to such indulgence. 
161 “10th. If the jury find that the illness of William A. Davey 
at Alexandria Bay in the summer of 1881, which resulted in 
his death, was occasioned by the use of alcoholic liquors the policy 
was null and void, except as therein provided in the 8th section.” 

“11th. If the jury find that the illness of William A. Davey at 
Alexandria Bay in the summer of 1881, which resulted in his death, 
was not occasioned whollv by the use of alcoholic liquors, but that 
the use of the same contributed to said illness, his health was im-' 
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paired by said liquors and the policy is null and void, except as 
provided in the 8th section.” . 

These points are answered together: If the Jury find that the ill- 
ness of William A. Davey at Alexandria Bay in the summer of 1881, 
which resulted in his death, was caused, either wholly or partially, 
by the intemperaie use of alcoholic liquors, as explained in answer 
to the 9th prayer of the defendant, the policy was thereby avoided, 
except as therein provided in section 8th. 

“12th. If the jury find that the said William A. Davey drank 
alcoholic liquors at Alexandria Bay to the extent testified to by 
the witnesses for the defense, and the effect of the same was to 
impair his health in any degree, the policy is void, except as pro- 
vided in the 8th section.” The jury must consider the testimony 

on both sides touching the habits, course of life, and condi- 
162 _— tion of W. A. Davey at Alexandria Bay, and if they are satis- 

fied that they became so far intemperate, as before explained, 
and then indulged his injurious taste as to impair his health in any 
degree, the policy is void, except as provided in the 8th section. 

Now, gentlemen, there are two questions for your consideration 
here, two branches of inquiry to which you must devote yourself to 
decide this case for the plaintiff or defendant: In the first place, 
was the question which I have read to you, No. 6, truthfully or un- 
truthfully answered at the time the application was made out for 
this insurance? If the evidence satisfies you that before that time 
Mr. Davey was addicted, or had been addicted, to the excessive or 
intemperate use of any alcoholic stimulants or opium, or was he at 
the time in the habit of using any of these often or daily—if the 
evidence satisfies your conscience that the answer, his denial of his 
addiction to such habit or such daily or frequent use of alcoholic 
liquor or opium, is untrue, why it is your duty to find against the 
plaintiff. If you are not satisfied, however, then, so far as that 
ground of defense is concerned, why the defendant’s case will fall. 

In the next place you will consider the habits and course of the life 
of Mr. Davey after the execution and delivery of this policy of in- 
surance. Did he become so far intemperate as to impair his health 
or induce delirium tremens; did he become intemperate in the sense 

which I have explained to you in the answer to the defendant’s 
163 prayer of instructions, and was his health impaired by such 

intemperance? If there is sufficient proof to satisfy you that 
this condition of the policy was broken by the habits and course of 
life of Mr. Davey after the execution of the policy, and his indul- 
gence contributed to his death, then the plaintiff is not entitled to 
recover. As you consider the proofs on both sides touching these 
two branches of the case your verdict will be for the plaintiff or de- 
fendant. 

It is suggested by the counsel for the defendant in his address to 
the jury that if you are satisfied that this last condition of the policy 
was violated the defendant is entitled to a general verdict in its 
favor. While it is true, gentlemen of the jury, that this violation of 
the condition of the policy does not work an entire forfeiture of it, 
but there is a provision here for certain compensation—the value of 
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a paid-up policy for such amount as the premium would purchase— 
yet you have no evidence before you as to the value of such policy, 
and, although the plaintiff might be entitled to recover such sum, 
yet, under the state of the evidence here, if you are satisfied that 
the defendant has made out its defense, why you could not find any- 
thing more than nominal damages for the plaintiff. Wedon’t know 
the value of such policy. It may be worth only six cents or it may 
be worth a thousand dollars. You are to judge of the evidence, and 

cannot indulge in any speculation as to the value provided 
164 ‘for by this policy in favor of the insured if the condition of 

the policy has been violated, so that if you are satisfied that 
upon that ground the defense has been made out your verdict will 
be for the plaintiff for nominal damages. 


Mr. Strona: With reference to the last point that your honor has 
stated, I desire simply to say, on behalf of the company, that we do 
not wish to avail ourselves of the lack of proof on that subject, and 
if the jury should find that by reason of his intemperate habits the 
conditions of the policy have been broken—which, however, would 
give the plaintiff a right to a paid-up policy for a certain amount— 
we are perfectly willing to have that amount ascertained after- 
wards. 

The Court: That is altogether voluntary. I suppose that, hav-: 
ing brought suit, the plaintiff has sued for all he is entitled to re- 
cover on this policy, and a verdict may stand in the way of that 
payment. : 

Mr. Keaspey: Such result may be molded under the direction of 
the court, and the amount may be ascertained, I suppose, by refer- 
ence or consent. 


Thereupon the defendant then and there prayed an exception to 
the word in brackets in that part of the charge of the court as is 
in these words, to wit: | 

“The answer to that is ‘ No,” which imparted the informa- 

165 tion that he has never been addicted to the excessive use of 

any alcoholic liquor or opium, and that he did not then, at 

the time of the answering of this question, [habitually] use any of 
them often or daily.” 

And said defendant prayed that his said exception may be sealed, 


and it is sealed accordingly. 
JNO. T. NIXON, J. [1 s.] 


And the said defendant also then and there excepted to the words 
in brackets in that part of the said charge of the court as is in these 
words, to wit: 

“T do not intend sto advert to it in detail, or more than — the 
most general way, but simply to say to you that you must be satis- 
fied from the evidence produced by the defendant before you (be- 
cause the burden is upon the defendant) that at the time when this 
question was answered by Mr. Davey he either had been addicted to 
the excessive or intemperate use of alcoholic stimulants or opium, 


ini 
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[or.that he was at that time in the habit of the frequent or daily use 
of it.]” 
And said defendant prayed that his said exception may be sealed, 


and it is sealed accordingly. 
JNO. T. NIXON, J. [.s.] 


And the said defendant then and there also excepted to the words 
in brackets in that part of the charge of the court as is in these 
words, to wit: 
166 “Although,as you have heard through the progress of this trial 
[this certificate is not to be taken as evidence of the truth of the 
fact stated here], it is proper to be taken into consideration by this 
company, to whom it must be furnished for their consideration in 
ascertaining the truth touching the circumstances of the death of 
the insured.” " 
And said defendant praved that his said exception may be sealed, 


and it is sealed accordingly. 
JOHN T. NIXON, J. [L.s.] 


And the said defendant then and there also excepted to the court’s 
refusal to charge the jury as prayed for in the 8th request, to wit: 
“The impairment of health referred to need not be a permanent 
impairment of health in order to avoid the policy.” 
And the said defendant prayed that his said exception may be 


sealed, and it is sealed accordingly. 
JNO. T. NIXON, J. [1 s.] 


And the said defendant then and there also excepted to that part 
of the charge of the court in words as follows, to wit: 
“The impairment of health contemplated by this condition of the 
policy is ‘not necessarily permanent or irremediable, nor is it 
167 the temporary indisposition or disturbance usually resulting 
from a drunken debauch, but.it is the development of dis- 
ease or the impairment of constitutional vigors by the use of intox- 
icating beverages in such a degree and for such a time as is ordi- 
narily understood to constitute intemperance.” 
And said defendant prayed that his said exception may be sealed, 


and it is sealed accordingly. 
JNO. T. NIXON, J. [1 s.] 


And the said defendant then and there also excepted to the 
court’s refusal to charge the jury as prayed for in the ninth request, 
to wit: 

“'The expression in the policy ‘became so far intemperate as to 
impair his health’ does not mean habitual intemperance, but an act 
of intemperance producing impairment of healéh is within the con- 
dition of the policy, and renders the policy null and void except as 
therein provided.” 

And said defendant prayed that his said exception may be sealed, 


and it is sealed accordingly. 
JNO. T. NIXON, J. [1.8] 
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And the said defendant then and there also excepted to that part 
of the charge of the court as is in these words, to wit: 

“The words of the condition are to be expounded according 

168 tothe common and popular acceptation of their meaning. 

In this sense of them a single excessive indulgence in alco- 

holic liquors is not intemperance, but there must be such frequency 

in their use, continued for a longer or shorter period, as indicates an 

injurious addiction to such indulgence.” 
And said defendant prayed that his said exception may be sealed, 


and it is sealed accordingly. 
JNO. T. NIXON, J. [1.s.] 


And the said defendant then and there also excepted to the 
court’s refusal to charge the Jury as prayed for in the tenth request, 
to wit: 

“Tf the jury find that the illness of William A. Davey at Alexan- 
dria Bay, in the summer of 1881, which resulted in his death, was 
occasioned by the use of alcoholic liquors, the policy was null and 
void except as therein provided in the 8th section.” 

And said defendant prayed that his said exception may be sealed, 


and it is sealed accordingly. 
JNO. T. NIXON, J. [1.8.] 


And the said defendant then and there also excepted to the re- 
fusal of the court to charge the jury as prayed for in the eleventh 
request, to wit: 
169 “Tf the jury find that the illness of Williany A. Davey at 
Alexandria Bay, in the summer of 1881, which resulted in his 
death, was not occasioned wholly by the use of alcoholic liquors, 
but that the use of the same contributed to said illness, his health 
was impaired by said liquors, and the policy is null and void, ex- 
cept as provided in the 8th section.” 
And said defendant prayed that his said exception may be sealed, 


and it is sealed accordingly. 
JNO. T. NIXON, J. [1.8.] 


And the said defendant then and there also excepted to that part 
of the charge of the court as is in these words, to wit: 

“These points are answered together: If the jury find that the 
illness of William A. Davey at Alexandria Bay, in the summer of 
1881, which resulted in his death, was caused, either wholly or par- 
tially, by the intemperate use of alcoholic liquors, as explained in 
answer to the 9th prayer of the defendant, the policy was thereby 
avoided, except as therein provided in section eight.” 

And said defendant prayed that his exception may be sealed, and 


it is sealed accordingly. 
JNO. T. NIXON, J. [1.s.] 


And the said defendant then and there also excepted to the court’s 
refusal to charge the jury as requested in the twelfth prayer, to wit: 


170 “Tf the jury find that the said William A. Davey drank 
alcoholic liquors at Alexandria Bay to the extent testified to | 
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by the witnesses for the defense, and the effect of the same was to 
impair his health in any degree, the policy is void except as pro- 
vided in the 8th section.” 

And the said defendant prayed that his said exception may be 
sealed, and it is sealed accordingly. 


JNO. T. NIXON, J. [1.8] 


And the said defendant then and there also excepted to that part 
of the charge of the court as is in these words, to wit: 

“The jury must consider the testimony on both sides touching 
the habits, course of life, and condition of W. A. Davey at Alexan- 
dria Bay, and if they are satisfied that they became so far intem- 
perate as before explained, and then indulged his injurious taste as 
to impair his health in any degree, the policy is void except as pro- 
vided in the 8th section.” | 

And said defendant prayed that his said except.on may be sealed, 


and it is sealed accordingly. 
JNO. T. NIXON, J. [1 s.] 


And thereupon the jury retired and returned a verdict for the 
plaintiff for $11,293.11, the full amount of the policy, with inter- 
, est. 

1703 The within bill of exceptions having been submitted by 

the counsel for the plaintiff in error, and no objection thereto 
being made, it is hereby consented that the same and the exceptions 
therein be settled, signed, and sealed by the court. 


Dated Jersey City, July 30th, 1884. 
(S’d) JNO. LINN, 


Counsel of Def’t in Error. 


[Endorsed :] U. S. Supreme Court. The Etna Life Insurance 
Company, pl’ff in error, against Ada Davey, def’t in error. Copy 
of bill of exceptions. Theron G. Strong, att’y for pl’ff in error, 110 
Broadway, N. Y. city. 


171 Supreme Court of the United States, of October Term, in 
the year of our Lord one thousand eight hundred and 
eighty-four. 


THe Aitna LiFe INSURANCE ComMPANy, Plaintiff in Error, 
against 
ApDA Davey, Defendant in Error. 


Afterwards, to wit, on the second Monday of October, in this same 
term, before the justices of the Supreme Court of the United States, 
at the Capitol, in the city of Washington, comes the said AXtna Life 
Insurance Company, by Theron G. Strong, its attorney, and says 
that in the record and proceedings aforesaid there is manifest error, 
in this, to wit: 

I. That the court erred in deciding, at folios 207-214, that the cer- 

tificate of death furnished to the plaintiff in error by the de- 
172 fendant in error was not evidence of the facts stated therein, 
and that, notwithstanding the introduction of the same in 
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evidence by the defendant in error it was not conclusive, but subject 
to be contradicted by the defendant in error. 

II. That the court erred in allowing the witness, James A. Milne, 
to answer the following question, put to him by the counsel for the 
defendant in error: 

“What were his habits as to the use of intoxicating liquors, so far 
as they came to your knowledge and observation ? ” 

The court erred in admitting this question, as it is in contradic- 
tion of the physician’s certificate, and the defendant in error cannot 
contradict that. (Fols. 217-218.) 

III. That the court erred in charging the jury that the answer 
“No” to the question “ Has the party ever been addicted to the ex- 
cessive or intemperate use of any alcoholic stimulants or opium, or 
does he use any of them often or daily?” imparted the information 
that he did not then—at the time of the answering of this question— 
habitually use any of them often or daily. | 

The court erred in making use of the word “ habitually.” (Fol. 

345.) 
173 IV. That the court erred in charging the jury “ that they 

must be satisfied that at the time when the above question 
was answered by Mr. Davey he either had been addicted to the ex- 
cessive or intemperate use of alcoholic stimulants or opium, or that 
he was at that time in the habit of the frequent or daily use of 10.” 
The court erred in using the phrase “ or that he was at that time in 
the habit of the frequent or daily use of it.” (Fol. 348.) 

V. That the court erred in charging the jury that “this certificate 
of death is not to be taken as evidence of the truth of the fact stated 
here.” (Fol. 353.) 

VI. That the court erred in refusing to charge the Jury as prayed 
for in the eighth “ request” to charge, to wit: 

“The impairment of health referred to need not be a permanent 
impairment of health in order to avoid the policy.” (Fol. 365.) 

VII. That the court erred in charging the jury, in answer to the 
eighth request, as follows: 

: “The impairment of health contemplated by this condition 

174 of the policy “is not necessarily permanent or irremediable, 

nor is it the temporary indisposition or disturbance usually 

resulting from a drunken debauch, but it is the development of 

disease, or the impairment of constitutional vigor by the use of in- 

toxicating beverages in such a degree and for such a time as is 
ordinarily understood to constitute intemperance. (Fol. 365.) 

VIII. That the court erred in refusing to charge the jury as prayed 
for in the ninth “ request to charge,” to wit: 

“The expression in the policy ‘become so far intemperate as to 
impair his heaith ’ does not mean habitual intemperance, but an act 
of intemperance producing impairment of health is within the con- 
dition of the policy and renders the policy null and void, except as 
therein provided.” (Fol. 366.) 

IX. That the court erred in charging the Jury, in answer to the 
tenth request, as follows: 

“The words of the condition are to be expounded according to the 
11—358 
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| common and popular acceptation of their meaning. In this 

175 sense of them a single excessive indulgence in alcoholic 
liquors is not intemperance, but there must be such fre- 

quency in their use, continued fora longer or shorter period, as 1ndi- 

cates an injurious addiction to such indulgence.” (Fols. 366, 367.) 

X. That the court erred in refusing to charge the jury as prayed 
for in the tenth request to charge, to wit: 

“Tf the jury find that the illness of William A. Davey, at Alex- 
andria Bay, in the summer of 1881, which resulted in his death, was 
occasioned by the use of alcoholic liquors, the policy was null and 
void, except as therein provided in the eighth section.” (Fol. 367.) 

XI. That the court erred in refusing to charge the jury as prayed 
for in the eleventh request to charge, to wit: 

“If the jury find that the illness of William A. Davey, at Alex- 
andria Bay, in the summer of 1881, which resulted in his death, was 
not occasioned wholly by the use of alcoholic liquors, but that the 

use of the same contributed to said illness, his health was 
176 impaired by said liquors, and the policy is null and void, 
except as provided in the eighth section. (Fols. 367, 368.) 

XII. That the court erred in charging the Jury, in answer to the 
tenth and eleventh requests, as follows: 

“These points are answered together. If the jury find the illness 
of William A. Davey, at Alexandria Bay, in the summer of 1881, 
which resulted in his death, was caused, either wholly or partially, 
by the intemperate use of alcoholic liquors, as explained in answer 
to the 9th prayer of the defendant, the policy was thereby avoided, 
except as therein provided in section eighth.” (Fols. 368-369.) 

XIII. That the court erred in refusing to charge the jury as 
prayed for in the 12th request to charge, to wit: 

“Tf the jury find that the said William A. Davey drank alcoholic 
liquors at Alexandria Bay to the extent testified to by the witnesses 

for the defence, and the effect of the same was to impair his 
177 ~—ihealth in any degree, the policy is void, except as provided 
in the eighth section.” (Fol. 369.) 

XIV. That the court erred in charging the jury in answer to the 
twelfth request as follows: 

“The jury must consider the testimony on both, sides touching 
the habits, course of life, and condition of William A. Davey at 
Alexandria Bay, and if they are satisfied that they became so far 
intemperate, as before explained, and there indulged his injurious 
taste as to impair his health in any degree the policy is void, except 
as provided in the eighth section.” (Fol. 370.) 

XV. That there was manifest error in that upon the uncontra- 
dicted evidence in the case the jury should have found a verdict for 
the plaintiff in error. 

XVI. That there was manifest error in that the verdict of the 
jury was against the uncontradicted evidence in the case. 

And the said Aitna Life Insurance Company, the plaintiff 
178 in error, prays that the judgment aforesaid may be reversed, 
annulled, and altogether held for naught, and that he may 


vs. ADA DAVEY. 83 
be restored to all things which he hath lost by occasion of the said 


judgment. 
THERON G. STRONG, 
Attorney for Plaintiff in Error. 


[Endorsed :] U.S. Supreme Court. The tna Life Insurance 
Company, pl’ff in error, against Ada Davey, def’t in error. As- 
signment of errors. Theron G. Strong, attorney for pl’ff in error, 
110 Broadway, New York. 


179 The following is a copy of the contract and bill of particu- 
lars of the plaintiffs demand whereon this action is founded : 


Bill of Particulars. 


Copy of policy. 
Number 121,674. Dollars, 10,000. 


{Kitna Life Insurance Company, Hartford. 
Participating policy. Premium, $233.60. 


This policy of insurance witnesseth: That the tna Life Insurance 
Company, in consideration of the representations and declarations 
made to them in the application for this policy and of the annual 
premium of two hundred — thirty-three dollars and sixty cents, to 
be paid to them on or before the sixteenth day of July in each and 
every year during the continuance of this policy, do hereby insure 
the life of William A. Davey (hereinafter called the insured), of 
Jersey City, county of Hudson, State of New Jersey, for the term of 
his natural life, in the sum of ten thousand dollars, the said sum 
insured to be paid at the office of this company, in Hartford, Ccn- 
necticut, to his wife, Ada Davey, or, in the event of her death before 
his, to his executors, administrators, or assigns, within ninety days 
after due notice and proof of the death of the said insured during 
the continuance of this policy, any portion of the whole premium 
for the current year remaining unpaid, or any other indebtedness 
to this company on account of this policy, being first deducted there- 
from. 

This policy is issued and accepted upon the following express con- 

ditions and agreements: 
180 First. The answers, statements, representations, and declara- 

tions contained in or endorsed upon the application for this 
insurance, which application is hereby referred to and made a part 
of this contract, are warranted by the insured to be true in all re- 
spects ; and if this policy has been obtained by or through any fraud, 
misrepresentation, or concealment, or by any false statement, then 
this policy shall be absolutely null and void. 

Second. This policy shall not take effect until the advance pre- 
mium hereon shall have been actually paid, during the lifetime of 
the insured, and if any subsequent premium on this policy be not 
paid when due, during the lifetime of the said insured, then this policy 
shall cease aud determine (except as hereinafter provided), and this 
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company shall not be liable for the payment of the sum insured 
herein, nor any part thereof, and no premium on this policy shall 
be considered paid unless a receipt shall be given therefor, signed 
by the president or secretary of the company. 

Third. The said insured is, under this policy, freely permitted to 
reside in any settled portion of the Western Hemisphere lying north of 
the thirty-second parallel of north latitude, at all seasons of the year, 
and in the United States lying south of said thirty-second parallel, 
excepting from the first day of July to the first day of November, 
and in the Eastern Hemisphere lying north of the forty-second paral- 
lel of north latitude and west of the fortieth meridian of longitude, 

east from Greenwich, at all seasons of the year, and in Italy, 
181 south of said second parallel, excepting from the first day of 

July to the first day of November; and he may also pass as 
a passenger, by usual routes and means of public conveyance, to and 
from any port or place within the foregoing limits; but if he shall, 
at any time during the continuance of this policy, pass beyond or 
be without the foregoing limits, or shall be personally engaged in 
blasting, mining, or submarine operations, or in the manufacture or 
transportation of explosive substances, or as an employee in any 
capacity inserviceon any sea, river, lake, or other body of water, or upon 
any railroad, or if he shall enter into any military or naval service, 
whether voluntarily or otherwise (the militia, when not in actual 
service, alone excepted), without the consent of this company pre- 
viously given in writing, signed by the president or secretary, in 
each and every of the foregoing cases; or if he shall commit suicide, 
or die by his own hand, or in consequence of a duel, or in conse- 
quence of the violation of any law wherever he may be, or if he 
shall become so far intemperate as to impair his health or induce 
delirium tremens, or if his death shall result from injuries received 
while under the influence of alcoholic liquor, or if he shall be con- 
victed of felony, then, in each and every of the foregoing cases, this 
policy shall become and be null and void, except as provided in the 
eighth section of these conditions. 

Fourth. No assignment of this policy shall be valid unless made 

in writing and attached hereto and a copy thereof furnished 
182. said company, and any claim against this company arising 
under this policy made by any assignee shall be subject to 

roof of interest. 

Fifth. All agreements made by this company are signed by its 
president or secretary; no other person can alter or waive any of the 
conditions of this policy, or issue permits of any kind, or make an 
agreement binding upon the company. 

Sixth. Permits for residence or travel outside of the limits pre- 
scribed above, or to engage in occupations hereby prohibited, may 
be granted at the option of the company, and on payment of extra 
premiums to be determined by it, which permits must be signed by 
the president or secretary of the company. 

Seventh. When all the premiums upon this policy shall have 
been paid for three years or more, and any subsequent premium 
shall have become due and not have been paid, a paid-up non-par- 
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ticipating policy will be issued for such an amount as the surrender 
value of this policy will purchase, at the then age of the insured, 
applied as a net single premium by the actuaries’ rate of mortality 
and four per cent. interest : 

Provided this policy be surrendered and application made for said 
paid-up policy within twelve months from the time when said sub- 
sequent premium shall have become due and not have been paid ; 
otherwise this policy shall become and be null and void, except as 
provided in the eighth section of these conditions. No allowance 
will be made for this policy unless the premiums for three entire 
years shall have been paid as they became due, nor thereafter, except 

in paid-up insurance; and, in determining the amount of 
183 the paid-up policy to be issued, premiums paid for entire 
years only will be considered. 

Eighth. In every case when this policy shall cease, be, or become 
void (except by fraud, misrepresentation, concealment, or by any 
false statement), if the premiums for three entire years shall have 
been paid, the amount which by the seventh section of these condi- 
tions would be applied to the purchase of a paid-up policy, shali not 
be forfeited to the said company, but the same shall be due and 
payable in ninety days after due notice and proof of death of the 
said insured. 

In witness whereof the said tna Life Insurance Company have, 
by their president and secretary, signed and executed this contract, 
in the city of Hartford, this sixteenth day of July, 1878, but the 
same shall not be binding until countersigned by L. Morton, agent 


at New York. | 
T. O. ENDERS, President. 
J. L. ENGLISH, Secretary. 


Countersigned at New York this 17th day of July, 1878. 
L. MORTON, Agent. 


The plaintiff will claim judgment in this suit for the amount 
named in the foregoing policy, $10,000. . 
Interest on the same from November 16th, 1881, until paid. 


LINN & BABBITT, 
Plff’s Atty’s. 
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Be particular to fill out these blanks, 
Amount, $10,000; age, 31; premium, $233.60. 


THE ETNA LIFE INSURANCE CO. OF HARTFORD, CONN., 


Application for Policy. 


Etna Life Insurance Company of Hartford, Conn. 


If one person applies for insurance on the life 


pplies for insurance. 


sign. 


; if on another's life, insert the person’s name. 
ent term of ten, fifteen years,” &e. 


be made and signed by the person whoa 
person whose life is to be insured should si 


proposed on the party’s own life 
term of ten years,” or “ Endowm 
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Ordinary life. 


What kind of policy is desired ? 


' &ap All the blanks and certificates should be properly filled before sending to the 


proposed on your own life. 
s should be plainly written and residence given 1n full. 


Erase this sentence if the insurance is 


The name 


office.“@a 


I, Wm. A. Davey, of Jersey City, county of Hud- 
son, State of N. J.,* being desirous of effecting an 
insurance with the Aétna Life Insurance Com- 
pany, in the sum of 10,000 dollars, upon my life 
of + , of , county of , state of ’ 
during the full term of life, do hereby declare 
and warrant that ny age next birthday will be 32 
years; that I am now in good health, of sound 
body and mind, and do usually enjoy good health, 
and that the following answers and statements are 
correct and true, in which I have not concealed, 
withheld, or misrepresented any material circum- 
stance in relation to the past or present state of 
my health, habits of life, or condition which may 
render an insurance on my life more than usu- 
ally hazardous or with which the directors of said 
company ought to be made acquainted, § and — 
do hereby declare that I have an interest in the 
life of the said to the full amount of the said 
sum of dollars. 

And I do hereby agree and warrant that the 
answers given to the following questions and the 
accompanying statements are true, and this decla- 
ration shall be the basis and form part of the con- 
tract or policy between me and the said company, 
and that if the same be in any respect false or 
fraudulent the said policy shall be void, and all 
moneys which may have been paid on account 
thereof shall be forfeited to said company ; and I 
further agree that the assurance hereby proposed 
shall not be binding on said company until the 
amount of premium as stated therein shall be re- 
ceived by said company, or an accredited agent 
thereof, in the lifetime of the said + Davey, and a 
receipt given therefor signed by the president or 
secretary of the company. 

Dated at New York this 13th day of July, 1878. 

(Signed) W. A. DAVEY. 


Questions and Answers Above Referred To. 


1. What is the name, residence, and occupation 
of the party whose life is proposed to be insured ?{ 

fas Give Christian names in full and plainly 
written. William A. Davey; Jersey City, N. J.; 
card-board manufacturer. 
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2. What is the name, residence, and relationship of the person 
a8 whose benefit the assurance is proposed? Mrs. Ada Davey; 
wife. 

kes- Agent will call applicant’s attention to explanation given on 
the margin. 

3. What is the place and date of birth of the party whose life is 
to be insured? e@s~ Be very particular to answer correctly. Place, 
Bloomfield, N. J.; y’r, 1847; mo., Jan.; day, 25. 

4. What is the age next birthday? #@= Be particular to answer 
correctly. 32 years. 3 
5. Is the party whose life is to be insured married? Yes. Are 

the habits of the party sober and temperate? Yes. 

6. Has the party ever been addicted to the excessive or intemperate 
use of any alcoholic stimulants or opium, or does he use any of 
them often or daily? No. 

7. Has the party been successfully vaccinated ? Yes. Has the 
party had small-pox or varioloid ? No. 

8. Has the party been acclimated-.to a southerly climate; if so, 
when and how? No. Has the party had the yellow fever, and 
when? No. 

9. Has the party been or is he employed in the army or navy ? 
No. Is the party engaged in the manufacture or sale of malt or 
spirituous liquor? No. What employments has the party been en- 
gaged in? Manufacturing. Has any employment in which the 
party has been engaged had any injurious effect upon his health? 
No. 7 

10. Has the party ever resided in southern, western, or foreign 
climates; and, if so, what effect was produced on the constitution and 
health? No. 

11. Are there or have there ever been any signs of any nervous 
affection or of predisposition thereto? No. 

12. Has the party had any of the following diseases? Answer 
yes or no opposite each. Apoplexy, no; asthma, no; bronchitis, 
no; consumption, no; disease of the heart, no ; dropsy, no ; epilepsy, 
no; fits, no; fistula, no; gout, no; habitual headache, no; insanity, 
no; liver complaint, no; neuralgia, no; paralysis, no; palpitation, 
no; rheumatism, no; rupture, no; spitting of blood, no; scrofula, no ; 
syphilis, no; tumors, no; ulcers, no; disease of urinary organs, no. 

13. Has the party had inflammatory rheumatism ; if so, when 
and how often ? No. 

14. Is the party subject to dyspepsia, dysentery, or diarrha@a? No. - 
Has the party now, or has he had, an habitual cough ? No. 

15. Has the party ever met with any severe personal injury or 
been subjected to any severe surgical operation, or has he any ma- 
terial defect of eye-sight or hearing? If so, state particulars. No. 

16. Has the party had, during the last seven years, any disease or 
severe sickness? If sv, state the particulars of each case and the 
name of the attending physician. No. 

17. Have the ancestors of the party generally reached old age? . 
Yes. 

18. Has either of the parents, brothers, sisters, or other near rela- 
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tives of the party been afflicted with rheumatism, insanity, or with 
pulmonary, scrofulous, or any hereditary disease? . No. 

19. Are the parents of the party living? Father: Age: 
——. State of his health: Mother: Living. Age: About 
63. State of her health: Good. 

20. Are the parents of the party dead? Father: Dead. Age at 
death: 51. Cause of death: Disease of the liver. Mother: 
Age at death: Cause of death: 

21. How many brothers has the party had? 4. How many are 
living? 38. At what ages? About 29, 27, 23. What is the state of 
their health, respectively ? All good. How many have died? One. 
At what age? In infancy. Of what diseases did they die? 

22. How many sisters? 1. How many are living? 1. At what 
age? About 25. What is the state of their health, respectively ? 
good. 

23. What is the name and residence of the family physician of 
the party or of one whom the party has usually employed or con- 
sulted? Dr. Hyde; Brooklyn.. 

24. What is the name and residence of an intimate friend ? Wm. 

A. Stiles. 
' 25. Has any proposal or application to insure the life of the party 
been made to any company or agent for which insurance has not 
been granted it? If so, state particulars and the names of all such 
companies or agents. No. 

26. What amounts are now insured on the life of the party and 
in what companies? If insured in this company state the number 
and amount of each and every policy. No. 

27. Has any company in which the party’s life has ever been in- 
sured or the agent of any such company expressed an opinion that 
the risk was undesirable or refused to reinstate any such insurance 
after it had lapsed? If so, state particulars, and the names of all 
such companies or agents. No. 

28. Has any physician expressed an unfavorable opinion upon 
the life of the party with reference to life insurance? If so, state 
particulars. No. i 

29. Is the party and the applicant aware that any untrue 
or fraudulent answers to the above queries or any suppression 
of facts in regard to the health, habits, or circumstances of the 
party to be insured will vitiate the policy and forfeit all pay- 
ments thereon; has he carefully read the questions and an- 
swers thereto, and does he understand that all policies and 
agreements made by the Autna Life Insurance Company are 
signed by its president or secretary, and that no other person 
an grant insurance or make any agreement binding upon 
the company? Yes. 


|| (Signed) W. A. DAVEY. 


In presence of— 
L. MORTON. 


| In signing write the Christian name in full. 


[On margin :] Ifa policy for the benefit of the wife alone is ap- 
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plied for it will be written, unless otherwise requested herein, pay- 
able to her at the death of the husband whose life is insured, but 
payable to his estate in event of her death before his. 

If a policy for the benefit of the wife and children or other near 
relatives of the person whose life is insured is applied for the policy 
will, unless othérwise requested herein, be made payable equally to 
such of those beneficiaries as may survive the life insured, and in 
event of the death of all before that of the life insured, it will be 
payable to the estate of the person whose life is insured. 

If an endowment policy is applied for the policy will be made 
payable, at the end of the term, to the person whose life is insured, 
unless otherwise requested herein. 


Edition of March, 1878. 


Mr. William A. Davey, examined at New York city the 13th day 
of July, 1878. 

fies Examinations must be made by the regularly appointed 
physician of the Autna Life Insurance Co. 


N. B.—The medical examiner is requested to be very minute in 
his examination, to answer each question fully, and to write the 
result of the examination himself. He is also requested to require 
the signature of the person examined at the foot of this certificate. 
During the examination neither the agent nor any other third per- 
son should be present. 


1. Height, 573; figure, med.; weight, 189; number of inches 
around the chest, 32.36; temperament, bilious; general appearance 
and habits of life, good ; color, wh. 

2. Are there or have there ever been any signs of apoplexy, pa- 
ralysis, epilepsy, insanity, or any other nervous affection, or of pre- 
disposition to them? No. 

3. Has the person now or has he had scrofula, rheumatism, gout, 
aneurism, rupture, tumors, dropsy, or any disease of the kidneys or 
bladder? No. 

4. What is the stethoscopic character of respiration? Is it full, 
easy, gentle, and regular? Is the inspiratory murmur full and 
healthy, and to be heard over both lungs? Respiration normal. 

5. Rate and other qualities of the pulse, 75—soft & regular; 
number of respirations per minute, 16. Does percussion or auscul- 
tation indicate disease in any part of the viscera of the chest? No. 

6. Has the person a cough, occasional or habitual, or occasional 
or uniform difficulty in breathing? No. 

7. Is the stethoscopie character of the heart’s action uniform, free, 
and unobstructed? Yes. Is there any irregular action or has there 
been at any time? No. 

8. Does auscultation indicate enlargement, ossification, or disease 
of the heart of any kind? No. 

9, Is there any abdominal disease, externally or internally? Have 
any of the abdominal viscera been diseased? No. 

10. Has the person ever suffered from mechanical injury or dis- 
ease of any kind? 1863, had piieumonia. 

12—398 
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‘11. Are the parents of the person living ; and, if not, of what dis- 
ease did they die and at what age? Father died of cirrhosis of liver. 
12. Are there any hereditary diseases in the family; and, if so, 
what are thev? No. 
13. Opinion of life and prospect of longevity. Good. 
14. Do you consider the person safely insurable, and do you recom- 
mend the company to grant a policy? Yes. 
15. Has the person above referred to signed his name below in 


your presence? Yes. 
JOEL W. HYDE, 


Examining Physician. 


Physician: Where graduated When graduated ; 


Person examined sign here. Write the Christian names in full 


W. A. DAVEY. 


[Endorsed:] No. 121,674. Approved: M.M. A&tna Life Insur- 
ance Company, Hartford, Conn. Date of policy, July 16, 1878. 
Sum insured, $10,000. Term of, life. Life of William A. Davey. 
residence: Town, Jersey City; county, Hudson; State, N. J. Occu- 
‘pation, card-board manuf. Benefit of wife, Ada Davey; or, 1n event 
of herdeath before his, to his exec., &e. Declaration dated 13 day 
of July, 78. Age, 31. Date of birth: Month, Jan.; day, 25; vear, 
1847. Premium, $2338.60; extra do. $ Policy, $234.60. Agent, 
L. Morton. fes~Agents are requested not to fill the above blanks. 
(Edition of Mar., 1878.) Pol. ed. Jan.,’78. 56. 


I certify that I have been personally acquainted with ——, of 
, during the last years, and do believe that h— habits of 
living are temperate; that h— is now in good health, and does ordi- 
narily enjoy good health, and that I know of no constitutional in- 
firmity or other circumstance affecting h— calculated to make an 
insurance on h— life more than usually hazardous, excepting ——. 

Dated at this — day of , 18—. 

(Signed) 


185 No. 1. 
Proor oF Loss. 
Identity of Party. 


STATE OF NEW JERSEY, 
County of Hudson, 


William A. Stiles, of Jersey City, New Jersey, being duly sworn, 
deposes and and says that he was personally acquainted with Mr. 
William A. Davey, of Jersey City, New Jersey, now deceased, and that 
the said William A. Davey was the identical person whose life was 
insured in the Attna Life Insurance Company, under polic- No.* 
121,674, bearing date the 16th day of July, A. D. 1878, and who was 


* Please be careful and give the right number. 


AEN Og 


vs. ADA DAVEY. 91 
therein described as Mr. William A. Davey, of Jersey City, New 


Jersey. 
W. A. STILES. 


— and sworn to before me this 11th day of August, A. D. 
1881. 
[SEAL. ] ABRAHAM VAN HORN, 
Notary Public, State of New Jersey. 


No. 2. 
Proof from Sexton or Undertaker. 


STATE OF NEw JERSEY, 
County of Hudson, } 

William H. Sneer, of Jersey City, New Jersey, being duly sworn, 
deposes and says that he is an undertaker; that as such undertaker 
he was called upon the eighth day of August last to prepare the 
dead body of William A. Davey for burial; that he placed said body 
in a coffin, and duly closed and fastened the lid, and that he placed 
said coffin containing the said body inagravein Greenwood cemetery, 
and that the said coffin was left by deponent in said grave and duly 


covered. 
WILLIAM H. SPEER, 
Undertaker. 


Subscribed and sworn to before me this 13th day of August, A. D. 


1881. 
[SEAL. | | ABRAHAM VAN HORN, 
Notary Public, State of New Jersey. 


No. 3. 


Proof from Minister or Other Party who Officiated at the Interment of 
the Deceased. 


STATE oF New JERSEY, cin 
County of Hudson, ; 


Rev’d G. Henry Sterling, of St. John’s Free Ch., Jersey City Hgts., 
being duly sworn, deposes and says that he is the assistant minister 
of St. John’s Free Church, at Jersey City Heights, and that he was 
personally acquainted with Mr. W. A. Davey, of Jersey City, in his 
lifetime, now deceased, and that said W. A. Davey was interred in 
the burial ground of Greenwood cemetery on the 9th day of 
August, A. D. 1881, and he as such minister officiated at such in- 


terment. 
G. HENRY STERLING. 


Subscribed and sworn to before me this i2th day of August, A. D. 


1881. 
[SEAL. ] ABRAHAM VAN HORN, 


Notary Public, State of New Jersey. 
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186 No. 4. 
Proof of Age of Party.* 


SvTaTE OF NEw JERSEY, 
County of Hudson, \ . 

Edmund H. Davey, of Jersey City, New Jersey, the brother of 
William A. Davey, late of Jersey City, New Jersey, now deceased, 
being duly sworn, deposes and says that the said William A. Davey 
was born ai Bloomfield, in the State of New Jersey, on the 25th day 
of January, A. D. 1847, and that the said William A. Davey was 
consequently, on the 6th day of August, 1881 (the date of his de- 
cease), thirty-four (34) years, six (6) months, and 12 days old, as 
shown by the family record of the deceased. 


EDMUND H. DAVEY. 


Subscribed and sworn to before me this 11th day of August, A. D. 


1881. 
{ SEAL. | ABRAHAM VAN HORN, 
Notary Public, State of New Jersey. 


No. 5. 


Proof Required from Assignee. 


STATE OF oe 
County of i 


, of , being duly sworn, deposes and says that 
, the assignee of polic- No. , issued by the A&tna Life In- 
surance Company, of Hartford, Conn., on the life of , who 
died at , in the State of , on the — day of , A. D.18—. 

Deponent further say- that the assignment of said _polic- 
made to by on the — day of -- 18—,and was in 
consideration of * — 

Deponent further say- that no portion of the above indebtedness 
has been cancelled, but that now ha- an interest in said polic- 
by reason of said assignment to the amount of $ , to which 
amount claim legally entitled. Deponent further says 
said polic- has never otherwise been assigned than as above stated. 


, A. D. 


Subscribed and sworn to before me this — day of 
18—. 
[SEAL. ] | 


| peg * This affidavit may be made by a relation of the party. 
In all cases the fullest and most satisfactory evidence as to the age of the person in- 
sured must be furnished, in order to make the proof of claim complete. 


* A full statement in detail of the amount and character of the indebtedness should 
here be given. 


a 
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187 No. 6. 
Proof Required from the Party Who Claims the Amount Insured. 


STATE OF NEw JERSEY, ane 
County of Hudson, 


Ada Davey, of Jersey City, New Jersey, being duly sworn, deposes 
and says that she is the same person for whose benefit was effected 
an insurance on the life of William A. Davey in the “tna Life In- 
surance Company of Hartford, Conn., on the 16th day of July, A. 
D. 1878, under policy No. 121,674. 

Deponent further says she had an insurable interest in the life of 
William A. Davey to the amount of $10,000, and that the same was 
not created by reason of any gambling or other illegal transaction, 
nor was the effecting of said insurance a mere gambling or specu- 
lating transaction, but said William A. Davey was indebted to her 
as his true and lawful wife. 

Deponent further says that she is 31 years, 5 months, 7 days old. 

Deponent further says that said policy has never been assigned or 
transferred to any person or persons, and that said amount is legally 
due to her, as the true and lawful wife of the said William A. 


Davey. | 
(S’d) ADA DAVEY. 


Subscribed and sworn to before me this 12th day of August, A. D. 
1881. | 
[SEAL. | ABRAHAM VAN HORN, 
Notary Public, State of New Jersey. 


Ka@s> Where the policy was made for the benefit of the wife it is 
absolutely required that she should fill out or sign this certificate; 
and state that her husband was indebted to her “as his true and 
lawful wife.” When filled out by the executor or administrator, he, 
she, or they should state that deceased was indebted to them “ as the 
legally appointed administrator or executor (as the case may be) on 
the estate of the deceased.” 


No. 7. 


Proof Required as to the Movements of Party While Insured by the Com- 
pany. 
STATE oF NEw JERSEY, ; 
County of Hudson, } ss 


Edmund H. Davey, of Jersey City, New Jersey, being duly sworn, 
deposes and says that he was personally acquainted with William 
A. Davey, late of Jersey City, New Jersey, deceased ; that from the 
sixteenth day of July, A. D. 1878 (the day the insurance was effected), 
up to sixth day of August, A. D. 1881 (the date of his decease), the 
said William A. Davey was not absent from the State of New Jer- 
sey, to the best of deponent’s knowledge, information, or belief, ex- 
cept as follows: In November and December, A. D. 1880, he visited 
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England, Ireland, and Paris (France); he made occasional business 
trips to Boston, Buffalo, and Philadelphia of from one to three days’ 
duration ; on or about July 25, 1881, he visited Alexandria Bay 


(New York State). 
EDMUND H. DAVEY. 


Subscribed and sworn to before me this 12th day of August, A. D. 
1881 
[SEAL. | ABRAHAM VAN HORN, 
Notary Public, State of New Jersey. 


yas> If the party has been absent, state when, where, and how 
often, with every particular the party is possessed of. 


188 Instructions for Filling Out Proofs of Loss. 


Before the claim can be paid the following requirements must be 
complied with : 

1. When the policy is made payable to the estate of the deceased, 
if a will has been made by the deceased, we should have a certified 
copy of the letters testamentary issued to the executor. If no will 
was made an administrator should be appointed, and we should be 
furnished with a certified copy of the letters of administration. 
The executor or the administrator should make affidavit No. 6. 

2. When the policy is made for the benefit of the wife and chil- 
dren (or the children only) we must be furnished with an affidavit, 
properly certified, giving the names and dates of birth of all the 
children interested, and if any are minors a guardian should be ap- 
pointed for such, and we should be furnished with a certified copy 
of the letters of guardianship. The affidavit should be made so as 
to show that the children named are all and the only children in- 
terested, form for which will be furnished if applied for at the office 
of the company. 

3. When the policy is made for the benefit of the — wife, 
children, or any other person, they should fill out certificate No. 6. 
Should the children be minors the guardian will fill it out in their 
behalf. Should the party (or any of them) for whose benefit the 
policy is made be dead we should be furnished with an affidavit 
stating when and where he or she died, as also the cause of death. 

4. If the policy has been assigned the assignee should fill out No. 
5 affidavit, showing an itemized account of, as well as the character 
and amount of, indebtedness ; also send a copy of the assignment 
properly certified. 

5. The notaries, justices, or other person before whom the affidavits 
are made will in all cases send a certificate signed and sealed by the 
clerk of the district court, or other official, showing when they were 
commissioned and when their appointment expires. 

6. Claims are not due and payable until 90 days after due notice 
and proof of death has been received at the office of the company. 
Much correspondence and delay will be avoided in settling claims 
if parties interested will strictly comply with the above require- 
ments. 
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[Endorsed:] gas Agents will call particular attention to instruc- 
tions on page 4. gq@s This blank to be filled at home office. Proof 
of loss to AXtna Life Insurance Co. on life of William A. Davey. 

, $ , % . Policy No. 121,674, $10,000. 
Seeinsin Amount, $10, 000.00 Received Aug. 17, 1881. Approved 


18—. Paid 18—. Am’t good for $ . Amount, Disses 
Notes, $ Surplus, s—.  §$ $ Deferred due, $ 
$ Interest, $ $——. Cash paid, $ Agent, L. 


Morton. When due, Nov. 17, 18-1. 


STATE OF New JERSEY, es 
Hudson County, 


I, Henry K. Van Horn, clerk of the county of Hudson, and also 
clerk of the circuit court and court of common pleas, holden therein, 
do hereby certify that Abraham Van Horn, before whom the fore- 
going affidavit was taken, was, at the date thereof, a notary public 
in and for said county and State, commissioned and sworn and duly 
authorized to take the same ; and, further, that [am well acquainted 
with the handwriting of such notary, and verily believe the signa- 
ture purporting to be his is genuine. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said courts and county this 13th day of August, A. D. 1881. 

[SEAL. ] H. K. VAN HORN, Clerk. 


189 No. 9. 
Physician’s Certificate of Death for the tna Life Insurance Company. 


Bes The physician should himself fill out this certificate and be 
particular to state when he was called to attend as well as the date 
of death. 


STATE OF New JERSEY, Countg of Hudson: 


Walter Rae, of Jersey City, N. J., being duly sworn, deposes and 
says that he is a“ regular” physician by profession ; that as such 
physician he attended Mr. William A. Davey, of Jersey City, N. J., 
in his last illness; that he was called upon to attend on or about 
the 4th day of August, 1881, and continued with him as such until 
the time of his death, viz., on the 6th day of August, A. D. 1881, and 
that the following answers to the proposed questions give all the 
facts relating to his last illness: 


‘1. How long have you known the deceased? <A. About 3 years. 

2. What was the direct cause of death? B. Exhaustion from 
hamatemis-is. 

2. What were the indirect causes of death? Exposure to the sun 
and cirrhosis of the liver. 

3. Was his last illness occasioned or had his general health been 
impaired by any pernicious habits? He was in the habit of using 
stimulants and a great deal of tobacco—probably they impaired his 
health. 
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4..A. Was his death occasioned by his own hands? A. No. B. 
By dueling? B. No. C. Or by the hands of justice? C. No. 

5. A. Was his health impaired by intemperance? <A. See answer 
to 5. B. Was his death caused, directly or indirectly, from in- 
temperance? J. See answer to 3. 

6. Was there a post-mortem examination? If so, state the par- 
ticulars. No. 

9. Was any physician associated with you or had any other phy- 
siclan been employed in the management of the case? If so, state 
who. Dr. Watson; Alexandria Bay, N. Y. 

8. Was there anything remarkable developed by the history, 
progress, or treatment of the case? If so, state the particulars in 


full. No. 
WALTER RAE, JL D. 


Subscribed and sworn to before me this thirteenth day of August, 

, 1881. 

[SEAL. ] ABRAHAM VAN HORN, 
Notary Public, State of New Jersey. 


N. B.—A certificate should be sent from the proper authority show- 
ing that the person before whom this affidavit is made is, on the day 
it is executed, duly authorized to administer oaths. 


[On margin:] Notice. ges> The medical attendant will please be 
as explicit as possible in stating the cause of death—e. g., if heart 
disease, state whether valvular, hypertrophy, fatty degeneration, «c., 
and so with other diseases. 


STATE OF New JERSEY, 
Ss : 
Hudson County, 


I, Henry K. Van Horn, clerk of the county of Hudson, and also 
clerk of the circuit court and court of common pleas, holden therein, 
do hereby certify that Abraham Van Horn, before whom the forego- 
ing affidavit was taken, was at the date thereof a notary public in 
and for said county & State, commissioned and sworn and duly au- 
thorized to take the same; and, further, that I am well acquainted 
with the handwriting of such notary, and verily believe the slgna- 
ture purpor ting to be his is genuine. 

In witness whereof [I have hereunto set my hand and affixed the 
seal of said courts and county this 13th day of August, A. D. 1881. 

[L. s.] H. kK. VAN HORN, Clerk. 


190) =Unirep Srates or AMERICA, | 
District of New Jerse UF J 


I,8. D. Oliphant, clerk of tne circuit court of the United States 
for the district of New Jersey, do hereby certify that the foregoing 
is a full, true, and complete transcript of the record in the cause of 
Ada Davey against /¢tna Life Insurarice Company, as the same ap- 
pears on file and of record in my office. 

In testimony whereof I have hereunto set my hand and affixed 
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the seal of said court, at Trenton, in said district, this the seventh 
day of October, A. D. 1884. 
[The Seai of the U. 8. Circuit Court, Dist. of New Jersey. ] 
S. D. OLIPHANT, Clerk. 


191 Supreme Court of the United States. 


THE Atrna LIFE INSURANCE Company, Plaintiff in Error, 
against 
Aba Davey, Defendant in Error. 


And afterwards, to wit, on the second Monday of October, in the 
October term, in the year of our Lord one thousand eight hundred 
and eighty-four, the said Ada Davey, by John Linn, her attorney, 
freely comes here into court and says that there is no error, either 
in the record or proceedings aforesaid or in the giving of the judg- 
ment aforesaid, and she prays that the said Supreme Court of jJudica- 
ture, before the justices thereof, now here, may proceed to examine, 
as well the record and proceedings aforesaid as the matters aforesaid 
above assigned for error, and that the judgment aforesaid, in form 
aforesaid given, may be in all things affirmed, ce. 

JNO. LINN, 
Att’y of Def’t in Error. 


192 [ Endorsed :] 654. Supreme Court U.S. 1885, October term. 
No. 858. The tna Life Ins. Co. of Hartford, Conn., pl’ff in 
error, vs. Ada Davey. Joinder in error. 
[Stamped:] Office Supreme Court U. S. Filed Jul. 23, 1885. 
James H. McKenney, clerk. 


Endorsed on cover: New Jersey C.C. U.S. No. 558. The tna 
Life Insurance Company of Hartford, Connecticut, plaintiff in 
error, vs. Ada Davey. Filed October 9, 1884. 


